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JOSEFA  ZUZUAKREGUI 

V. 

M.  MABTINEZ  &  COMPANY. 


San  Juan,  Law,  No.  148. 

I«  Bunagw  Implied  by  law  from  wrongful  acts  need  not  be  specially  aterred. 
2.  Damages  may  be  recovered  in  Federal  courts  for  injury  to  the  feelings,  in 
]^  addition  to  actual  and  compensatory  damages. 

^  AfBdavils  in  support  ef  motion  for  a  new  trial,  when  not  sufficient. 

Order  filed  Januaiy  26,  1006. 


Jfr.  Saivadar  Mettre,  attorney  for  plaintiff. 

Messrs.  Horton  £  ComweU,  attorneys  for  defendants. 

McSIsirirA,  Judge,  delivered  the  following  opinion: 

And  now,  to  wit,  this  26th  day  of  January,  1905,  after  very 
careful  and  patient  hearing  of  the  oral  arguments  of  counsel 
on  the  motion  for  a  new  trial  in  this  case,  and  an  argument  on 
thB  law  and  facts  involved,  lasting  nearly  an  entire  day,  and  on 
45areful  examination  of  briefs  filed  and  notes  of  testimony,  we 
II.  PoBTO  Rico.— 1. 
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are  compelled  to  affirm  the  findings  of  fact  and  conclusions  of 
law  heretofore  made  in  this  case. 

^Nothing  was  advanced  at  the  argument  to  justify  the  flagrant 
violation  of  law  by  defendant  in  unlawfully  invading,  with  a 
displajr  of  force,  the  premises  of  plaintiff,  and,  without,  hpr  con 
sent,  carrying  off  contents  of  store.  The  arbitrary  determina- 
tion of  defendants  to  disregard  the  law  of  the  land,  as  shown  by 
the  evidence  at  trial,  as  well  as  their  reckless  disregard  of 
rights  of  plaintiff,  also  clearly  prove!n,  was  ignored  on  the  argu- 
ment, although,  as  stated  in  findings,  constituting  the  principal 
ground  of  recovery*  - 

The  most  persistent  point  on  the  argument  for  a  new  trial 
urged  by  the  defendants  was  the  alleged  error  of  the  court  in 
allowing  special  damages  not  averred  i^  the  declaration,  and 
also  in  allowing  damages  for  indignity  and  mental  sufferings 
and  humiliation  of  plaintiff,  the  result  of  the  wrongdoing  of  d"^; 
fendants,  in  addition  to  actual  damages  as  proven. 

No  demurrer  having  been  filed  to  the  declaration  in  thi© 
case,  the  trial  proceeded  on  general  issue.  The  question  of 
sufficiency  of  declaration  was  ruled  upon  by  the  court  at  close 
of  testimony,  on  the  motion  of  defendants  to  quash  for  want 
of  jurisdiction,  as  well  as  on  motion  of  defendants  for  peremp- 
tory instructions.  We  discover  no  reason  to  change  the  rulings 
then  made,  and. followed  in  the  findings  and  conclusions. 

The  authorities  are  uniform  that  damages  implied  by  law 
from  wrongful  acts  need  not  be  specially  averred  in  the  declara- 
tion, and  are  therefore  recoverable  without  special  averments. 
The  law  is  also  well  settled,  by  decisions  in  the  Federal  courts, 
that  damages  may  be  allowed  against  wrongdoers  for  sense  of  in- 
sult, shame,  indignity,  and  humiliation  suffered,  in  addition  to 
actual  or  compensatory  damages.  It  is  also  equally  well  set- 
tled that  damages  may  be  allowed  in  such  cases  for  fright. 
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shock,  or  mental  suffering  as  the  natural^  and  proximate  resttft 
of  torts  or  wrongful  acts  in  addition  to  actual. damages  jproveii, 
and  are  a  proper  subject  for  allowance  as  compensatory  dam- 
ages. •  '     '■  ^    '-' 

The  ex  parte  affidavits  submitted  fbr  new  trial  ar6 '  wholly 
insufficient  and  are  unworthy  of  serious  eonsideration.  Thfe 
mere  averment  that  they  could  not  be  obtaiiied  by  diie  diligence 
before  or  at  tiie  trial  is  in  itself  not  stifficient  to^mdke  same 
adiliissible,  all  of  said  witnessed  beihg  jpres^nt  In  the*  di^tiiict 
when  the  case  was  tried,  and  no  reason  being  given  why^  with 
due  diligence,  they  could  not  have'  been  secured.  Ex  pdrte 
affidavits  are  not  in  themselves  proper  grounds  for  allbwahce  of 
new  trial.  If  the  rule  that  they  were  sufficient  obtained,  scirec- 
ly  any  verdicts  would  stand;  for  nothing'  is 'easier  after  trial 
than  to  secure  contradictory  ex  parte  affidavits.'  Had  the  mat- 
ter contained  in  these  ex  parte  affidavits  been  admissiblel  on  con- 
sideration for  new  trial,  proper  niles  and  'praistice  would  re- 
quire that  an  examiner  to  take  the  newly  discovered  testimony 
be  appointed,  and  due  notice  of  time  and  plaice  of  takmg  such 
testimony  should  be  given  the  opposite  party/  knd*  the  oppor- 
tunity to  cross-examine  witnesses,  all  of  which  was  omitted  in 
the  batch  of  ex  parte  affidavits  submitted  with  motion  for  new 
trial.  .  .     .       ,    ,  , 

On  the  argument  for  a  new  trial  it  appeared,  and  was  ad- 
mitted by  counsel  for  plaintiff,  that  error  was  pi^de  in.  awarding 
$400  as  tbe  value  of  the  stock  illegally  taken  by  iefenSants  and 
their  agents,  and  that  the  true  amount  should  be  but  $300,  as 
averred  in  the  declaration,  and  that  of  this  amount  of  $300 
there  was  upwards  of  $100  left  in  the  store  and  not  ranoved 
by  defendants,  but  which  was  alleged  at  argument  for  new 
trial  to  have  been  subsequently  stolen.  The  defendantai  .can- 
not be  held  liable  for  the  goods  stolen.     This  amount  id  tibere- 
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ior%  4  credit  rebate  of  $200  on  the  original  finding  of  $400 
for  value  of  the  goods  renaoved. 

At  the  argument  it  also  appea^red,  and  was  admitted  by 
plaintiff,  that  the  allowance  of  $400  for  loss  of  profits  was  an 
GtroTf  and  Was  also  in  excess  of  the  actual  profits,  and  that  a 
fair  allowance  for  loss  of  profits  Would  not  exceed  $200.  Con- 
sequently  a  credit  of  $200  for  the  error  in  damages  sustained 
by  loss  of  profits  iDf  business  shduld  be  credited  on  that  find- 
ii^  of  $400  for  loss  of  profits  in  the  original  verdict  in  this 
ease. 

It  is  therefore  accordingly  ordered  that  if  plaintiff  Or  her 
attorney  shall,  within  five  days  f retn  service  of  written  notice 
by  the  derk  of  this  ceurt^  sign  stipulation  accompanying  this 
ordeCy  agreeing  to  a  reduction  ef  findings  and  verdict  here- 
tofore entered  in  this  case  to  the  sum  of  $1,400^  the  motion  for 
a  new  trial  wiU  be  refused,  and,  in  event  of  said  plaintiff  or 
counsel  refusing  to  sign  said  stipulation,  consenting  to  ac- 
cept reduotion  of  said  findings  and  verdict  to  $1,400,  within 
the  five  "days  after  service  of  notice,  it  is  ordered  that  the  motion 
for  a  new  trial  be  granted. 


TOMASA.  MARTINEZ  DE  HERNANDEZ  ET  AL. 

V. 

JiTAN  fiElttRAN  Y  OASANAS  Et  AL. 


fian  Juali,  Law,  Ko.  241. 

I.  iin&er  the  act  of  Congreaa  of  March  2,  1901,  amending  the  organic  act 
of  Porto  Rico,  the  United  States  district  court  for  Porto  Rico  has  juris- 
ttictioit  «f  all  cases  in  which  either  party  is  a  citizen  of  another  state. 
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-9-  An  action  at  law  lies  to  recover  damages  for  inducing;  ano^er  tp  9pnvey 
property  without  consideration. 

Order  filed  Februaiy  7,  lOQJSw 


Francis  H.  Dexter,  Esq.,  attamey  for  plaintiffs.  ^ 
Henry  F.  Hard,  Esq.,  attorney  for  defendaiiit^* 
N.  B.  E.  Pettingill,  Esq.,  attorney  i^or  defendant  !Eria8« 
McEenna,  Judge,  delivered  the  following  opinion: 

This  eanse  was  heard  upon  the  demurrer  of  the  defendants 
herein,  except  £neamaoi6n  Frias  de  Noya,  to  the  plaintiffs' 
declaration.  Without  taking  up  all  of  the  ten  grounds  of  de^ 
murrer  in  their  order,  the  court  overrules  them. 

The  question  raised  in  the  second  ground  of  demurrer,  al- 
leging want  of  diverse  citizenship,  has  been  previously  passed 
upon  by  this  court;  and  it  is  uniformlj^  held^  in  construing 
the  amendment  of  the  organic  act  of  Porto  Eico  approved 
March  2,  1901,  that,  where  either  party  to  a  contr€^versy  is  a 
citizen  of  another  state,  jurisdiction  follows.  The  matter  in- 
volved in  the  other  points  of  demurrer,  charging  ambiguous, 
indefinite  averments,  are  not  without  merit,  but  are  not  suffi- 
cient to  defeat  the  action  itself,  there  being  enough  material 
averments  and  direct  allegations  to  maintain  the  aetion.  ' 

It  is  averred  sufficiently  and  without  ambiguitv  in  tjie  (X)m- 
plaint,  that  the  defendants  procured  by  unlawful  means  the 
wrongful  execution  and  delivery  of  a  conveyance  for  a  veiy 
valuable  property,  under  which  said  conveyance  they  are  how 
in  possession ;  and  it  is  expressly  averred,  with  equal  clear- 
ness, that  the  defendants  paid  no  consideration  whatever  for 
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the  dieed,'  or  property  therein  described,  to  the  owners  thereof. 
For  such  unlawful  action  and  injury,  as  alleged  in  plaintiffs' 
complaint,  the  law  clearly  gives  a  remedy  and  right  of  action. 
The  court  therefore  holds  that  an  action  at  law  can  be  main- 
tained for  whatever  damages  may  be  proven  as  sustained  by 
plaintiffs  gjpl  aCeouht  of  any  unwarranted  and  illegal  action  of 
defendants  as  alleged  herein.  It  is  due  the  defendants,  how- 
ever^ in  view*of  the  importance  of  this  case,  in  order  that  they 
may  Knpw  w^at  .is^  material  to  answer  and  defend  upon  trial 
herein,  that  more  specific  and  direct  specifications  averring  the 
wrongful  acts  should  be  furnished,  and  that  much  of  the 
voluminous  and  ambiguous  narration  and  averments  in  the 
complarntr  be '^limi^ated  and  replaced  by  more  particular,  spe- 
cifier and  relevant  averment^,  and  it  is  ordered  that  the  com- 
plain \^  reformed  in  thip  prospect 


♦ .    .  .• . 
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^qAbMEN  GUILBE  ET  AL.,  Plffs., 

V. 

CJAEMtl^  E.  GALLAET  ET  AL.,  Defts. 


i 


Ponce,  Equity,  lio.  161. 


1.  Where, |k  plea: to  <t-;b|irin  equity  is  set  down  for  argument  as  to  its  suffi- 
ciency, all  allegations  of.  fact  material  to  the  issue  made  in  the  bill  and 
'"'  not  denied  ll>y  the  plea  are  to  be  taken  as  true  for  the  purposes  of  suph 
t;  ":  hiATlagi     *'■■"■ 

l^>.U;pdfr  thef  li|w»:  in  forcer  in  Porto  Rico  iii  the  year  1878,  when  the  ancestor 
unde;:  whom  both  parties,  daim  died,  recognized  natural  children  had 


'  iv^a^B.^ — Ab  to  inheritance  by;  through,  or  from  illegitimate  persons,  sec 
note  to  Groan  v.  Phelps,  23  L.R.A.  753. 
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no  rigbt  of  inheritance  by  force  of  law;  and  a  testator  could  devise  all 
bis  property  to  a  relative  in  a  collateral  line  within  the  fourth  degree. 

Opinion  filed  April  14,  1905. 


(7.  M.  Boerman,  Esq.,  solicitor  for  plaintiffs. 
.  Messrs.  Pettingill  &  Leake,  solicitors  for  defendants. 
McKenna,  Judge,  delivered  the  following  opinion: 

This  case  has  been  heard  and  submitted  on  pleas  to  the  bill 
and  supplemental  bill,  which  seek  to  foreclose  mortgage  cred- 
its  on  the  estate  "Fortuna,"  situated  in  the  barrio  of  Capitanejo, 
niiinicipal  district  of  Ponce,  and  the  estate  "Cristina,"  situated 
in  the  barrio  A^rmuelas,  municipal  district  of  Juana  Biaz,  the 
same  being  a  part  of  the  estate  of  one  Jaime  Guilbe,  deceased. 

The  complainants  allege  as  their  right  to  aiid  interest  in 
said  mortage  credits,  that  they  are  recognized  natural  chil- 
dren of  said  Jaime  Guilbe,  deceased. 

'  The  pleas  of  the  defendants  allege  that  complainants  are  not 
heirs  at  law  of  llieir  said  natural  father,  Jaime  Guilbe,  de- 
ceased, for  that  said  Jaime  Guilbe  left,  at  his  death,  a  col- 
lateral relative  within  the  fourth  degree  of  consanguinity;  to 
wit,  a  sister.  Dona  Catalina  Guilbe.  The  facts  set  up  and  ad- 
mitted in  the  pleadings  are  that  said  Jaime  Guilbe  died  about 
January '28,  1878;  that  said  complainants  are  his  natural  chil- 
dren; and  that  Dona  Catalina  Guilbe,  through  whom  defend- 
ants daim  as  heirs  or  assignees,  was  his  sister. 

The  complaint  also  alleges  that  the  complainants  are  the 
tecognized  natural  children  of  said  Jaime  Guilbe,  deceased; 
and  tiiis,  being  undenied  in  the  pleas,  is  also  taken  as  true  for 
the  purpose  of  determining  this  question. 
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The  issue  presented  to  the  court  for  determination  is,  there- 
fore, whether  these  complainants  as  recognized  natural  chil- 
dren of  Jaime  Guilbe  are  his  heirs  at  law,  he,  upon  his  deaths 
having  a  collateral  relative  within  the  fourth  degree  of  con- 
sanguinity, to  wit,  a  sister,  whom,  by  a  last  will  and  testament 
dated  about  December  9,  1877,  he  constituted  his  universal 
heir. 

The  laws  in  force  at  the  time  of  the  death  of  Jaime  Guilbe 
were  known  as  "Siete  Partidas"  and  "Novisima  Becopilaci6n.'' 
The  complainants  claim  that,  under  these  law9  or  codes,  rec- 
ognized natural  children  had  the  same  rights  of  inheritance  as 
legitimate  children,  and  especially  so  in  the  absence  of  legiti- 
mate children;  but  there  is  no  allegation  in  the  bill  tha(  the 
complainants  were  ever  legitimized. 

There  is  no  doubt,  in  the  mind  of  the  court,  as  to  the  capaci- 
ty of  legitimate  children  to  inherit  under  the  laws  cited  by 
complainants,  to  wit,  "Partida"  4,  title  16,  laws  6  and  9,  and 
'Tartida"  6,  title  1,  law  7;  but  in  no  one  of  these  laws  is 
any  mention  made  of  the  right  of  inheritance  of  xe^^iognvcei 
children  (hijos  conocidos). 

Law  8,  title  20,  book  10,  of  the  Novisima  Beoopilacidn, 
which  appears  to  be  a  later  law  than  the  Siete  Partidas^  de- 
clares that  certain  officials  of  the  Church,  commissioners  of 
charity,  etc.,  shall  not  request  or  demand  anything  from  the 
heirs  or  executors  of  anyone  on  account  of  his  having  died  in- 
testate, provided  he  leaves  legitimate  issue  or  collateral  rela- 
tives within  the  fourth  degree  (not  making  mention  pf  rec- 
ognized children),  and  asserts  it  to  be  according  to  the  Uw  of 
the  King  that  nothing  can  be  taken  away  if  such  heira  are  left 
Article  2  of  the  royal  decree  promulgated  May  16,  1835, 
set  forth  the  law  in  regard  to  the  acquirement  of  property  iB 
the  name  of  the  state,  and  which  appears  to  be  of  later  date 
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than  either  the  Siete  Partidas  or  the  Novisima  Ilecopilaci6n^ 
clearly  contemplated  that  recognized  children  had  no  capacity 
to  inherit  nuder  the  laws  then  in  force,  and  that  collateral  rel- 
atives, np  to  and  including  the  fourth  degree  of  consanguinity, 
were  possessed  of  such  capacity. 

The  complainants  contend  that  said  Eoyal  Decree  was  not 
in  force  in  Porto  Eico  at  the  time  of  the  birth  of  complainanta 
and  the  death  of  their  said  father,  Jaime  Guilbe,  but  do  not 
seem  to  be  able  to  sustain  such  contention. 

The  court  therefore  holds  that  the  complainants  as  natural 
children  of  their  said  father  have  no  capacity  to  inherit  his 
property,  in  view  of  the  fact  that  he  died  testate  and  left  a 
collateral  relative  of  the  second  degree. 

The  pleas  are  accordingly  sustained,  and  the  bill  dismissed 
at  the  cost  of  the  complainants. 


niGINIO  ROMEU,  Plff., 

V. 

ROBERT  n.  TODD,  Dft 


Equity,  No.  253. 

1.  In  «rder  to  roafntaiii  a  bill  in  equity  to  remove  a  cloud  from  title,  eom- 

plainant  must  allege  title  in  himself  and  the  existence  of  a  cloud  appar- 
ently valid. 

2.  Where,  pending  a  creditors'  bill  describing  specific  rsal  property,  the 

defendant  having  the  apparent  title  conveys  to  a  third  party,  the  rights 
of  such  grantee  are  subject  to  the  result  of  said  creditors'  suit;  and,  if 
the  complainant  obtains  a  decree,  the  purchaser  pendente  lite  cannot  en- 
join the  execution  thereof. 
8.  Where  one  buys  property  while  it  is  involved  in  litigation,  he  obtains 
the  title  subject  to  th^  same  charges  as  aflfected  it  in  the  hands  of  hia 
▼endor.    The  purchaser's  position  is  no  better  and  no  worse. 
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4.  Local  laws  haTe  no  binding  force  upon  United  States  courts  in  rcspeot 
to  their  procedure  when  exercising  equity  or  admiralty  jurbdiclion. 

Opinion  filed  June  5,  1005. 


Messrs,  Horton  &  Comwell,  solicitors  for  complainant 
t   N.  B.  K.  Pettingillj  Esq.,  solicitor  for  defendant 
;   McKenna>  Judge,  delivered  the  following  opinion: 

Complainant  filed  this  bill  to  remove  a  cloud  on  his  title  to 
the  real  estate  therein  described,  and  to  restrain  defendant  from 
proceeding,  to  sell  said  real  estate.  Defendant  demurs  to  the 
bill  on  the  ground  that  it  does  not  disclose  a  cause  of  action. 
In  order  to  maintain  this  action  the  bill  must  show  title  in 
plaintiff,  and  that  defendant  is  setting,  up  a  cloud  upon  it 

From  the  pleadings  it  appears  that  Robert  H.  Todd,  the 
defendant,  on  December  9th,  1901,  filed  a  creditors'  bill  in 
this  court  against  Pedro  Agostini,  Juan  Agostini,  and  Ana 
Merle.  A  subpcena  was  awarded  aiid  properly  served,  and  the 
ease  was  duly  prosecuted.  On  December  18th,  1903,  a  decree 
was  entered  by  this  court  in  favor  of  Todd.  On  May  21,  1903, 
Ana  Merle,  one  of  the  defendants,  <;onveycd  the  property  then 
in  litigation  to  Higinio  Romeu,  the  complainant  in  this  bill. 
It  is  therefore  admitted  that  the  complainant  purchased  the' 
land  involved  in  this  controversy  from  a  party  defendant  to  a 
proceeding  in  equity  then  pending  in  this  court  His  purpose 
in  filing  the  bill  is  to  remove  a  cloud  on  the  title  so  purchased 
by  him,  arising  from  the  final  decree  of  this  court  in  that 
litigation  against  his  vendor,  and  to  restrain  the  execution  of 
that  decree. 

As  this  is  a  proceeding  on  the  equity  side  of  the  court,  it  is 
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-governed  by  the  principles  of  equity  followed  by  the  Federal 
courts,  as  distinguished  from  suits  at  law,  where  local  statutes 
are  adopted.  As  local  laws  have  no  binding  force  upon  the 
United  States  courts  in  matters  of  procedure  in  equity  and 
maritime  law,  the  laws  of  Porto  Kico  relating  to  filing  of  no- 
tice of  lis  pendens  have  therefore  no  application  in  this  case ; 
and  the  sufficiency  of  this  bill  must  be  determined  by  the  rulej? 
and  principles  followed  in  like  proceedings  in  the  courts  of  the 
United  States.  Stewart  v.  Wheeling  &  L.  E.  R.  Co.  63  Ohio  St. 
151,  29  L.RA.  438,  41  N.  E.  247.  Complainant's  title  being 
derived  from  a  party  to  litigation  pending  at  the  time  of  hia 
purchase,  what  effect  had  the  ultimate  result  of  that  litigation 
on  his  title  ?  If  he  was  affected  with  notice  of  the  proceedings 
pending  at  that  time,  it  follows  that  he  is  not  entitled  to  main- 
tain his  bill  in  this  case.  Chancellor  Kent,  in  Murray  v. 
Ballou,  1  Johns.  Ch.  666,  said  a  J)ending  suit  in  equity,  "duly 
prosecuted  and  not  collusive,  is  notice  to  a  purchaser  [of  the 
property  in  dispute  from  a  party  to  the  litigation]  so  as  to 
affect  and  bind  his  interest  by  the  decree;  and  the  lis  pendens 
logins  from  the  service  of  the  subpoena  after  the  bill  is  filed." 
'Ttis  a  settled  principle  that  the  purchaser  of  property  in  liti- 
gation pendente  lite  is  bound  by  the  judgment  or  decree  in  the 
suit.  1  Story,  Eq.  Jur.  §  406.  .  And  the  rule  is  said  to  be 
founded  upon  great  public  policy;  for  otherwise  alienations 
made  during  a  suit  might  defeat  its  whole  purpose,  and  there 
would  be  no  end  to  litigation.  Id.  §  406."  Interstate  Com- 
merce Commission,  v.  Western  New  York  &  P.  R.  Co.  82  Fed. 
192.  Clearly,  then,  as  the  complainant  purchased  this  prop- 
erty then  in  dispute  from  -a  party  to  the  litigation,  long  after 
the  filing  of  the  bill  and  services  of  subpoena,  it  is  therefore 
bound  by  the  decree  in  that  case.  A  pending  suit  in  equity 
operates  as  constructive  notice  to  the  world,  and  a  purchaser 
pendente  lite  is  bound  by  the  final  result  of  the  litigation. 
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The  decree  of  December  18th,  1903,  has  established  that 
complainant's  vendor  held  the  land  as  trustee,  subject  to  the 
lien  of  this  defendant;  and  complainant  took  no  better  title 
than  his  vendor,  but  whatever  title  passed  to  complainant  from 
Ana  Merle  was  subject  to  the  lien  of  the  claim  of  defendant  in 
ihisbiU. 

It  is  apparent  that  the  facts  set  forth  in  complainant's  bill 
do  not  show  a  title  or  encumbrance  apparently  valid  but  isi 
fact  invalid,  as  is  necessary  to  constitute  such  a  cloud  as  en- 
titles a  party  to  relief  in  equity,  but,  on  the  contrary,  the  ad- 
mitted facts  show  a  perfectly  valid  encumbrance,  which  we 
are  without  power  to  disturb;  and  therefore  this  bill  does  not 
present  a  sufficient  cause  of  action.  If  the  bill  cannot  be  main- 
tained to  remove  the  cloud,  neither  can  the  defendant  be  re- 
strained from  proceeding  with  the  sale  of  the  land  in  dispute. 
No  appeal  having  been  taken,  the  decree  of  this  court  has  long 
since  become  final  and  conclusive,  and  defendant  can  proceed 
by  appropriate  writ  of  execution.  Lacassagne  v.  Chapuis,  144 
U.  S.  125,  36  L.  ed.  371,  12  Sup.  Ct.  Rep.  659. 

We  are  of  the  opinion  that  the  bill  filed  in  this  ease  does  not 
disclose  a  cause  of  action;  and  the  demurrer  is  therefore  sus- 
tained, and  bill  dismissed  at  cost  of  complainant 


JUAN  BERTRAN  Y  CASANAS  ET  AL.,  Plffa., 

V. 

MULLENHOFF  &  KORBER  ET  AL.,  Dfts. 


Equity,  No.  316. 
1.  The  court  win  not  suBtain  the  defense  of  laches  to  a  bill  of  coinplafait  Iqt 
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liolden  of  a  second  tnortgage,  in  failing  to  interyene  in  an  action  to  fore- 
eloM  the  prior  mortgage,  or  immediately  thereafter,  where  the  bill  of 
complaint  alleges,  and  by  the  demurrer  it  Is  admitted,  that  complainants 
only  discovered  after  such  foreclosure  proceedings  the  secret  written 
agreement  between  the  mortgagor  and  the  holder  of  the  first  mortgage, 
whereby  a  part  of  the  mortgaged  property  should  be  acquired  by  the 
first  mortgagee  in  the  foreclosure  proceedings,  and  held  in  trust  for 
the  mortgagor, 
t.  Equity  will  not  pennit  an  injustice  to  be  committed  to  an  innocent 
third  party,  under  the  form  of  legal  proceedings;  and  a  bill  of  com- 
plaint which  alleges  that  the  owners  of  real  estate  and  the  holders  of 
the  first  mortgage  therein  had  entered  into  a  secret  agreement  whereby 
the  owners  were  to  permit  foreclosure  proceedings  to  be  carried  through 
without  objection,  in  consideration  of  which  the  mortgagee  should  se- 
cure the  title  to  the  property  covered  by  the  mortgage,  and  hold  the 
title  to  a  portion  of  the  property  in  trust  for  the  original  owner,  states 
a  good  cause  of  action  on  behalf  of  the  owner  of  a  second  mortgage, 
the  registry  of  whose  mortgage  has  been  canceled  as  the  result  of  such 
foreclosure  proceedings. 

Opinion  filed  November  27,  1905. 


Messfrs.  Sarizel  &  Rodriguez,  solicitors  for  plaintiffs. 

Messrs.  Uermmio  Diaz  and  Gayetano  Coll  y  Cuchi,  solicitors 
for  defendants. 

McKenna,  Judge,  delivered  the  following  opinion : 

This  cause  is  submitted  on  the  demurrer  of  Mullenhoff  & 
Korber  to  the  bill  of  complaint.  Counsel  were  heard  at  length, 
and  lengthy  briefs  have  been  filed  on  both  sides.  There  are 
twelve  grounds  of  demurrer;  hence  the  court  will  not  attempt 
to  take  them  up  seriatim.  The  point  was  raised  by  the  com- 
plainants at  the  argument  that  the  demurrer  is  not  properly 
verified  in  that  it  is  not  verified  by  either  of  the  defendants  in- 
terposing the  same,  but  by  their  attorney.    This  is  a  violation 
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of  the  express  terms  of  the  equity  nile  which  requires  that  do- 
murrers  be  verified  by  the  parties  interposing  the  same.  '  Na 
showing  is  made  that  it  was  impossible  to  obtain  the  verifica- 
tion of  at  least  one  of  the  defendants,  and  the  court  would  be 
constrained  to  overrule  the  demurrer  for  this  fatal  defect  if 
it  were  insisted  upon,  but,  counsel  for  the  complainants  waiv- 
ing said  defect,  the  court  proceeds  to  the  consideration  of  the 
demurrer  upon  its  merits. 

Examination  of  the  salient  points  of  this  demurrer  and  the 
authorities  cited  in  the  defendants'  brief  in  support  thereof 
fails  to  convince  the  court  of  their  merit  or  relevancy  to  the 
case  made  out  by  the  bill  of  complaint.  The  point  most  strong- 
ly urged  is  that  of  laches  on  the  part  of  complainants  in.  not 
intervening  before  the  sale  in  the  foreclosure  proceedings,  or 
immediately  thereafter;  but  this  is  overcome  by  the  averments 
of  the  bill,  which  the  defendants  admit  by  way  of  demurrer, 
viz.,  that  complainants  only  discovered  since  said  foreclosure 
proceedings  and  the  sale  held  thereunder,  that  the  defendants 
had  entered  into  a  secret  written  agreement  to  substantially  ac- 
quire title  to  the  real  estate  as  trustees  to  account  to  the  defend- 
ants FuUadosa  and  Argueso  and  his  wife.  The  complainants 
cannot  be  held  guilty  of  laches  until  notice  of  fraud  or  of 
the  secret  transactions  alleged  is  chargeable  to  them.  The  bill 
clearly  alleges  the  present  existence  of  a  trust,  and  constructive 
fraud  between  the  defendants  for  the  purpose  of  depriving,  said 
complainants  of  their  existing  lien  under  their  said  second  mort- 
gage on  the  premises  described  in  the  first  mortgage. 

The  trust  agreement  alleged  in  the  bill  as  a  continuing  trust 
is  not  prescribed  or  debarred  by  laches.  The  act  of  cancelation 
of  the  second  mortgage  after  the  sale  under  the  alleged  secret 
trust  agreement  could  only  be  set  aside  by  a  court  of  equity, 
which  alone  affords  a  remedy  against  the  successful  use  of  the 
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forms  of  law  in  such  cases,  and  alleged  to  have  been  invoked  by 
the  defendants  herein.  The  bill  avers  that  this  cancelation  and 
sale  were  so  made  for  the  express  purpose  of  depriving  com- 
plainants of  what  was  justly  due  them  under  the  said  second 
mortgage.  This  transaction  under  the  secret  agreement  of  Mul- 
lenhoff &  Korber,  as  the  holders  of  said  first  mortgage,  to  buy 
in  the  property  in  question  and  to  procure  a  cancelation  on  the 
records  of  the  registry,  after  said  sale,  of  the  said  second  mort- 
gage belonging  to  complainants,  under  the  averments  of  the 
bill  taken  as  admitted  by  this  demurrer,  would  be  the  allowance, 
under  the  forms  of  law  and  principles  thereof,  of  an  injustice 
to  an  innocent  third  party,  as  to  which  only  equity  can  grant 
relief,  and  which  is  not  barred  by  the  question  of  res  judicata. 
We  fail  to  see  that  the  quotation  frgm  the  decision  of  this  court 
on  the  question  of  vendor's  lien  in  the  case  of  Quardiola  versus 
Piza  Hermanos  and  the  principles  enumerated,  tmder  which, 
by  the  mortgage  law  of  Porto  Kico,  all  such  liens  on  real  es- 
tate were  abolished,  has  any  application  to  the  present  case,  in 
which  it  is  admitted  a  secret  trust  was  entered  into  between 
Mullenhoff  &  Korber  and  the  other  defendants  to  bring  about  a 
collusive  sale  under  the  forms  of  law. 

It  is  not  unnecessary  to  allege  undue  influence,  duress,  or 
fraud  in  the  bill,  as  charged  in  the  demurrer,  but  the  acknowl- 
edged trust,  collusive  sale,  etc.,  under  the  said  secret  agree- 
ment, are  properly  alleged  in  this  bill,  and  make  a  case  in  the 
peculiar  realm  of  equity,  involving  also  ar.  accounting  as  well 
as  a  discovery.  It  may  be  that  the  complainants  have  refrained 
from  the  use  of  the  word  "fraud"  or  profuse  charges  thereof, 
as  alleged  in  this  demurrer.  However,  the  bill  does  allege  and 
positively  charges  that  the  defendants  entered  into  a  contract 
to  injure  complainants  by  depriving  them  of  their  rights  imder 
their  said  second  mortgage* 


Id  PORTO  RICO 

Bertran  y  CasafiM  ▼.  Mullenhoff  &  Korber. 

The  court  has  given  the  able  and  exhaustive  brief  of  counsel 
for  said  defendants,  displaying  great  research  on  the  questions 
involved,  close  consideration  and  examination,  but  finds  that 
the  averments  of  the  bill  are  sufficient  in  law  to  constitute  a 
cause  of  action.    The  demurred  is  therefore  overruled. 


COMPAGNIES  DES  SUCRERIES  DE  PUERTO  ElOO, 

Complainants, 

17. 

SANTIAGO  IGLESIAS,  THE  FEDERACION  LIBRE  DE 
LOS  TRABAJADORES  DE  PUERTO  RICO,  Dfts. 


Equity,  No.  306. 

1.  Upon  a  verified  complaint  supported  by  proper  proof,  a  temporftry  re- 

straining order  will  issue  to  prevent  the  officers  and  members  of  a  labor 
union,  and  aU  persons  acting  under  the  authority  or  control  of  such 
union  or  its  officers,  from  in  any  wise  interfering  with  the  peaceful 
operation  of  the  business  of  an  individual  or  corporation,  by  means  of 
threats,  violence,  or  intimidation  of  any  kind;  also  from  annoying  or 
injuring  any  person,  from  entering  into  or  continuing  in  the  employ- 
ment of  such  employer,  and  also  to  prevent  the  congregation  of  striking 
laborers  upon  or  in  the  immediate  vicinity  of  the  employer's  premises, 
in  a  violent,  threatening,  or  hostile  manner. 

2.  Ail  persons  in  Porto  Rico  have  a  perfect  right  to  affiliate  with,  organize, 

or  conduct  labor  unions,  so  long  as  the  same  are  conducted  in  a  peaceful 
or  proper  manner,  and  in  accordance  with  the  laws  of  the  land:  But 
a  court  of  equity  will  interfere  to  prevent  serious  injury  to  private 
rights  or  property  whenever  the  same  shall  be  seriously  threatened, 
whether  it  be  in  the  name  of  a  labor  strike  or  in  any  other  manner. 
S.  A  laborer  must  be  always  free  to  accept  employment,  to  enter  into  em- 
ployment, and  to  cease  from  such  employment  at  any  time,  and  under 
any  circumstances  which  he  may  determine  for  himself,  free  from  all 
molestation,  intimidation,  or  threats  of  any  kind;  and  an  employer  of 
labor  has  the  same  reciprocal  right  to  the  protection  of  the  court  to 
employ  and  discharge  laborers,  and  to  operate  and  manage  his  busi- 
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and  property,  without  interference  or  intimidation  from  any  out- 
side source. 

4.  ^Ticketing,"  which  has  been  defined  by  the  suprone  court  of  the  state  of 
Washington  as  a  malicious  and  aggressive  interference  of  strikers 
with  the  business  of  employers,  is  declared  to  be  illegal,  and  will  be 
enjoined  in  a  proper  case. 

4.  Labor  organizers  and  leaders  must  exercise  great  caution  that  the  oc- 
currence of  strikes  should  not  be  made  the  occasion  or  excuse  for  riot- 
ing, violence,  threats,  incendiary  appeals  for  the  arraying  of  labor 
against  capital. 

^.  It  is  well  settled  by  the  decisions  of  the  highest  courts  that  in  a  proper 
case  a  court  of  equity  will  enjoin  a  threatened  strike,  and  that  such 
injunction  will  issue  in  any  case  where  labor  organizations  shall  deliber- 
ately, in  advance,  conspire  and  combine  to  attack  property  of  em- 
ployers, by  combining  and  agreeing  to  call  a  general  strike  for  the  en- 
forcement of  unjust  demands,  under  conditions  which  must  necessarily^ 
result  in  great  loss  or  injury  to  employers. 

7.  In  this  ease  a  decree  pro  confeaso  having  been  regularly  entered  and  con- 
firmed in  open  court,  and  no  showing  having  been  made  of  a  meritorious 
defense,  the  restraining  order  is  made  permanent. 

Opinion  and  decree  filed  December  13,  190fti 


Messrs.  Hartzel  &  8erra,  solicitors  for  plaintiffs. 
Mr.  Salvador  Stum,  solicitor  for  defendants. 

McKenna,  Judge,  delivered  the  following  opinion: 

In  the  above  action  a  complaint  was  instituted  by  the  com- 
plainant, operating  a  sugar  central  and  plantation,  against 
the  defendants,  during  the  month  of  April,  1905,  at  which  time 
a  strike  of  agricultural  laborers  waa  in  force  at  the  property  of 
the  complainant  situate  in  the  district  of  Ponce.  An  injunc- 
tion against  the  defendants  as  officers  and  members  of  the 


NoTB. — As  to  injunction  against  strikes,  see  note  tp  Longshore  Printing 
A  Pub.  Co.  V.  Howell,  28  L.R.A.  464. 
11.  PoBTO  Rico. — 2. 
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Federacion  Libre  de  los  Trabaj  adores  de  Puerto  Rico,  as  well 
as  in  their  individual  capacity,  and  their  agents,  servants,  and 
all  acting  under  their  advice,  direction,  or  authority,  was 
prayed  for  to  restrain  all  such  persons  from  in  any  wise  inter- 
fering with  the  peaceful  operation  of  complainant's  business 
and  property  by  means  of  threats,  violence,  or  intimidation  of 
any  kind,  as  also  from  annoying  or  injuring  any  persons  en- 
tering into  or  continuing  in  the  employment  of  complainant; 
and  further  praying  to  prevent  the  congregation  of  laborers 
upon  or  in  the  immediate  vicinity  of  complainant's  premises, 
in  a  violent,  threatening,  or  hostile  manner. 

The  complainant,  in  praying  for  an  injunction  and  restrain- 
ing order,  charged  that  the  defendants  officially  and  individual- 
ly had  promoted  the  strike  of  the  agricultural  laborers  then 
in  progress,  and  that,  in  doing  so,  had  made  threats  of  violence 
and  destruction  of  property  of  complainant,  and  had  been  guilty 
of  acts  of  intimidation  and  interference  with  such  laborers 
who  were  willing  to  work.  An  exhibit  attached  to  said  bill 
was  a  communication  by  the  defendant  Iglesias,  signed  as  the 
representative  of  the  American  Federation  of  Labor  as  well  as 
representing  the  Federacion  Libre,  defendant,  directed  to  the 
complainant  company,  making  certain  demands  which  would  be 
required  in  connection  with  the  employment  of  complainant  com- 
pany's laborers,  and  presenting  and  threatening  the  alterna- 
tive that  an  immediate  strike  of  such  laborers  in  the  employ- 
ment of  complainant  would  be  declared.  A  number  of  printed 
handbills,  which  had  been  circulated  and  posted  publicly  in 
the  district  where  said  strike  was  in  progress,  were  also  in  evi- 
dence, the  same  having  the  authority  of  the  said  defendant, 
Federacion  Libre,  or  its  officials.  The  contents  of  these  pub- 
lications were  of  a  highly  inflammatory  character,  calculated 
to  incite  the  passions  of  workingmen   and  to  arraign  them 
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against  their  employers,  and  tending  to  provoke  a  breach  of  the 
peace. 

On  due  proof  of  the  allegations  of  the  complaint,  the  tem- 
porary restraining  order  was  issued.  The  defendants  were 
duly  served  by  the  United  States  marshal  with  the  process  and 
copies  of  the  restraining  order,  which,  as  the  writs  of  all  courts 
of  the  United  States,  are  issued  to  command  obedience  thereto 
in  the  name  of  the  President  of  the  United  States.  The  de- 
fendants promptly  obeyed  the  restraining  order  when  read  and 
explained  to  them  by  the  marshal,  and  the  laborers  involved 
all  returned  to  work  within  a  few  days  thereafter,  the  strike  hav- 
ing been  settled.  This  prompt  obedience  and  respect  f or  Uiw 
and  order  by  the  defendants  and  those  involved  in  thd  strike 
calls  for  congratulations  on  the  display  of  good  sense  and 
sound  discretion  on  the  part  of  defendants. 

On  the  return  day  of  the  summons,  the  defendants,  aocom- 
panied  by  a  number  of  workingmen,  attended  the  court  in  per- 
son and  submitted  themselves  to  the  further  orders  and  direc- 
tions of  the  court  in  the  premises.  A  decree  pro  confesso  was 
entered  at  the  October  term  of  court,  defendants  having  ten- 
dered no  answer.  Subsequently,  application  was  made  by  de- 
fendants for  leave  to  file  an  answer  and  to  reopen  the  decree, 
which  was  declined  because  it  appeared  that  the  strike  was 
settled  and  that  no  injury  would  be  sustained  to  defendants  by 
permitting  the  decree  sustaining  the  existing  injunction  to 
stand.  The  court,  having  read  the  petition  for  reopening  the 
decree,  and  noting  the  averments  that  the  members  of  the 
Federacion  Libre,  defendants,  desired  further  information  re- 
specting the  object  and  obligation  of  the  restraining  order  and 
their  right  to  organize  labor  unions  and  to  ina:igurate  strikes, 
deems  it  proper  to  furnish  the  information  on  the  points  as 
specially  requested. 

The  court  desires  to  disabuse  the  impression  alleged  to  be 
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existing  among  many  members  of  the  Federacion  Libre,  defend- 
ants, that  the  injunction  issued  in  this  case  had  for  its  object 
the  interference  with  the  free  right  of  all  persons  in  Porto  Rico 
to  organize  labor  unions  or  to  conduct  the  same  in  a  proper 
manner  for  the  benefit  and  improvement  of  the  condition  of 
their  members.  This  absolute  right  is  guaranteed  to  citizens 
of  Porto  Rico  in  every  respect  as  fully  as  the  same  is  enjoyed 
and  exercised  by  all  citizens  of  the  United  States.  No  word 
in  the  injunction  decree  issued  in  this  case  in  any  manner 
abrogates  or  limits  the  lawful  and  proper  exercise  of  such  rights. 
Courts,  however,  have,  and,  in  proper  cases,  must  always  exer- 
cise, authority  to  promptly  restrain  and  prevent  serious  injuries 
to  private  rights  and  property  whenever  the  same  shall  be 
threatened,  or  its  free  use  and  control  by  the  owners  is  illegally 
interfered  with,  whether  it  be  under  the  name  of  a  labor  strike 
or  in  any  other  manner. 

The  power  of  courts  in  proper  cases  to  issue  injunctions  to 
prevent  irreparable  injuries  has  existed  from  the  foundation  of 
the  government  of  the  United  States,  and  for  centuries  before 
in  Great  Britain,  and,  indeed,  their  origin  dates  back  also  much 
earlier,  being  recognized  by  the  civil  or  Roman  law.  From 
the  necessity  of  the  case,  an  injunction  or  restraining  order  to 
prevent  imminent  danger  and  irreparable  injury  is  usually 
issued  without  a  hearing  to  defendants.  It  is  only,  how- 
ever, but  temporary,  and  the  court  is  always  open  to  have 
the  injunction  in  such  case  dissolved  promptly  on  a  hearing, 
which  the  law  always  accords  the  parties.  Disobedience  to  the 
restraining  order  of  the  court  is  not  alone  punishable  for  con- 
tempt in  cases  of  labor  strikes,  as  is  often  suggested,  but  it 
alike  applies  to  all  forms  of  disregard  and  disobedience  of 
proper  orders  of  court  by  citizens,  court  officers,  including  mem- 
bers of  the  bar  practising  in  the  courts.     The  punishment  for 
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contempt  in  disobeying  a  proper  restraining  order  of  the  court 
is  not  the  usurpation  of  illegal  power  by  the  court,  as  is  often 
charged.  The  power  of  the  court  to  issue  injunctions,  without 
power  to  enforce  obedience  to  its  la^vful  decrees,  would  indeed 
be  a  mockery  of  justice.  It  wouU'  be  a  vain  authority  in  the 
court  to  issue  injunctions  in  proper  cases,  and  to  withhold  the 
power  of  enforcing  the  same  by  punishing  for  contempt  those 
who  disobey  or  defy  the  valid  decrees  of  the  court  Without 
such  power  in  cases  of  labor  strikes  and  that  of  all  other  citizens 
defying  the  lawful  orders  of  the  court,  would  soon  lead  to  an- 
archy and  rebellion  against  the  law  and  the  government  A 
government  with  injunction  has  often  been  denounced  as  liable 
to  arbitrary  abuse,  but  a  government  without  the  power  of  in- 
junction would  afford  no  adequate  remedy  for  abuses  and  de- 
fiance of  law,. and  would,  as  stated,  soon  degenerate  into  open 
rebellion  and  anarchy. 

The  rights  of  labor  organizations,  however,  in  the  matter  of 
strikes,  have  been  well  defined  by  the  Federal  courts  of  the 
United  States  in  many  recent  decisions,  as  well  as  the  question 
of  the  power  to  restrain  threatened  injuries  of  the  serious  char- 
acter alleged  in  the  bill  of  complaint  A  laborer  must  always 
be  free  to  accept  employment,  to  enter  into  employment,  and  to 
cease  from  such  at  any  time  and  under  any  circumstances  which 
he  may  determine  for  himself,  free  from  all  molestation,  in- 
timidation, or  threats  of  any  kind.  And  an  employer  of  labor 
has  precisely  the  same  reciprocal  right  to  the  full  protection 
of  the  court  to  employ  laborers,  to  discharge  them,  and  to  oper- 
ate his  business  and  to  manage  his  property  without  interference 
or  intimidation  from  any  outside  source.  It  has  also  been  de- 
cided by  courts  of  the  highest  authority  that  labor  unions  have 
the  right  to  properly  assist  and  encourage  striking  employees, 
but  with  the  express  restriction  and  limitation  that  such  assist- 
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auce  and  eneouragement  shall  in  no  case  extend  to  threats^ 
intimidation,  or  interference,  as  already  stated,  of  employer 
and  employee.  Labor  unions  or  their  agents,  as  well  as  their 
members,  must  also  respect  the  rights  of  property.  "Picketing" 
premises  of  an  employer,  being  the  act  of  stationing  men  who 
are  on  the  strike  or  employed  by  strikers  to  prevent  laborers 
willing  to  work  or  others  from  entering  the  premises  of  em- 
ployers, is  illegal  and  will,  on  complaint,  be  restrained.  On 
this  subject  the  supreme  court  of  the  state  of  Washington  uset^ 
the  following  language  reported  in  the  recent  case  of  Jensen  v. 
Gooks'  &  Waiters'  Union,  defining  "picketing"  as  being  a  ma- 
licious, and  aggressive  interference  of  strikers  w^ith  the  business 
of  :employers. .  The  court  in  said  case  declares  that  "men  cannot 
lawfully  jointly  congregate  about  the  entrance  of  one's  place  of 
business,  and  there,  either  by  persuasion,  coercion,  or  force, 
prevent  his  patrons  and  the  public  at  large  from  entering  his 
place  of  business  or  dealing  with  him."  [39  Wash.  537,  4 
L.K.A.(N.S.)  302,  81  Pac.  1069.] 

JTudge  Smith  McPherson  of  the  United  States  circuit  court 
for  the  southern  district  of  Iowa,  sitting  at  Keokuk,  in  a  re- 
cent decision  treating  on  the  subject  of  "picketing,"  used  the 
following  language:  "There  is  and  can  be  no  such  thing  as 
peaceful  picketing,  any  more  than  there  can  be  chaste  vulgarity, 
or  peaceful  mobbing,  or  lawful  lynching.  .  .  .  The  argu- 
ment seems  to  be  that  anything  short  of  physical  violence  is 
lawful."    [Atchison,  T.  &  S.  F.  R.  Co.  v.  Gee,  139  Fed.  584.] 

As  the  restraining  order  in  this  case  enjoins  "picketing," 
these  rulings  of  the  courts  of  the  highest  authority  on  the  sub- 
ject of  "picketing"  are  submitted  as  the  expressions  of  the  law, 
and  should  be  strictly  obeyed  by  all  members  of  labor  unions. 

The  duty  of  labor  organizers  and  members  of  labor  unions 
engaged  in  labor  agitation  should  be  exercised  to  prevent  strikes 
from  being  the  occasion  or  the  excuse  for  rioting,  violence. 
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throats,  "^or  incendiary  appeals  and  addresses  arraying  labor 
against  capital.  On  this  latter  subject,  we  think  the  ideas  ex- 
pressed at  the  recent  convention  of  the  American  Federation  of 
Labor,  held  in  Pittsburg  in  November  last,  by  John  Mitchell, 
President  of  the  United  Mine  Workers,  are  worthy  of  adop- 
tion by  all  who  respect  and  esteem  so  honored  a  representative 
of  labor  and  one  having  the  varied  experience  in  the  greatest 
of  strikes  as  President  Mitchell,  when  he  utters  these  words  of 
wisdom :  "The  greatest  problem  confronting  the  American  peo- 
ple to-day/^  President  Mitchell  says,  "is  the  relation  of  capital 
to  labor."  "I  have  been  quoted  as  declaring  that  the  interests 
of  capital  and  labor  are  identical.  I  never  said  that.  Their  in- 
terests are  not  identical.  They  are  reciprocal."  On  the  sub- 
ject of  a  general  strike  urged  among  coal  miners  of  Pennsyl- 
vania, President  Mitchell  on  the  same  occasion  also  declared: 
"It  is  claimed  we  ought  to  reserve  the  right  to  strike,  and  at  an 
opportune  time  to  lay  down  our  tools  and  bring  the  operators 
to  terms.  That  may  be  right,  but  the  chances  are  that  the 
operators  too  would  reserve  the  right  to  strike  and  shut  down 
the  mines  at  a  time  the  miners  could  not  afford  to  live  in  en- 
forced idleness."  President  Roosevelt  has  frequently  expressed 
his  confidence  in  the  discretion  and  wisdom  of  President 
Mitchell  as  an  honored  representative  of  labor  unions  in  the 
United  States. 

The  defendants  in  this  case,  and  others  who  are  known  as 
oi^anizers^  engaged  in  the  propaganda  of  labor  organization  in 
Porto  Rico,  recuiting  their  numbers  principally  from  the  great 
mass  of  agricultural  laborers,  have  voluntarily  assumed,  in 
controlling  this  element,  a  great  responsibility.  It  becomes  in- 
cumbent on  such  leaders  to  carefully  instruct  the  many  inex- 
perienced and,  unfortunately,  poorly  educated  members  of  said 
organizations,  who  are  industrious  and  willing  to  work,  that  in 
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exchanging  the  repressive  laws  under  which  they  formeriy  liTed, 
for  the  personal  liberty  and  freedom  of  speech  guaranteed  by  the 
government  of  the  United  States^  they  must  not  fall  into  the 
error  of  construing  liberty  to  mean  license,  and  freedom  as 
abolishing  all  restraints  of  law.  On  the  contrary,  their  mem- 
bers should  understand  that  the  United  States  is  pre-eminently 
a  government  of  law,  and  that  precisely  the  same  law  which 
protects  the  organization  of  labor  unions  and  the  right  of  labor 
to  strike  for  a  redress  of  grievances  will  be  enforced  by  the 
government  to  safeguard  and  protect  property  and  employers 
from  intimidation,  threats,  or  illegal  interference.  Should  the 
leaders  and  promoters  of  labor  unions  of  agricultural  laborers 
neglect  or  evade  the  duty  thus  imposed  upon  them  and  assumed 
by  them  as  officers  and  promoters  of  labor  organizations,  and 
fail  to  instruct  their  members  on  the  necessity  of  observing  the 
laws  of  property  as  laid  down  by  the  courts,  the  legal  respon- 
f^ibility  for  the  results  of  such  disobedience  will  be  visited  on 
them.  We  cannot,  therefore,  too  urgently  impress  upon  these 
organizers  and  leaders  of  agricultural  laborers  that  their  ac- 
tions and  conduct  in  the  matter  of  promoting  and  agitating 
strikes  so  often  leading  to  disastrous  consequences  will  be  sub- 
ject to  severe  scrutiny  by  the  citizens  of  Porto  Rioo.  It  is 
again  suggested  as  sentiments  well  worthy  of  being  ever  pres- 
ent in  their  minds  and  deliberations,  the  remarks  already  quot- 
ed, from  President  John  Mitchell.  The  same,  it  is  suggested, 
are  equally  as  applicable  to  the  agricultural  laborers  of  Porto 
Rico  as  they  are  to  the  coal  miners  of  Pennsylvania. 

It  is  deemed  proper  to  also  announce,  whilst  on  the  subject 
of  the  rights  of  labor  organizations  to  inaugurate  strikes,  a 
right  which,  as  stated,  is  well  recognized  by  the  law,  that  cases 
have  arisen  wherein,  owing  to  the  abuse  of  this  right,  courts  of 
equity  have  not  hesitated  to  exercise  the  right  to  restrain  and 
enjoin  a  threatened  strike.     If  labor  organizations  shall  delib- 
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erately  in  advance  conspire  and  combine  to  plan  an  attack  upon 
the  property  of  employers,  by  combining  and  agreeing  to  call 
a  general  strike  for  the  enforcement  of  unjust  demands  at  a 
time  or  under  conditions  which  must  necessarily  result  in 
irreparable  loss  and  injury  to  an  employer  and  his  property, 
courts  will,  on  such  complaint  being  established,  interfere 
to  prevent  the  threatened  and  irreparable  loss. 

Justice  Brewer,  of  the  Supreme  Court  of  the  United  States, 
in  his  celebrated  lecture  on  "The  Triumphs  of  Justice,"  speak- 
ing  on  the  exercise  of  this  power,  states  "that  it  is  much  better, 
much  kinder,  and  more  humane  to  enjoin  the  commission  of 
acts  which  amount  to  crime  than  for  those  in  authority  to  re- 
main quiet  until  the  acts  are  done,  and  then  punish  for  crime, 
often  ensnaring  the  ignorant  and  those  driven  to  crime  by  others 
who  have  no  concern  except  to  show  the  authority  of  the  non- 
resident boss." 

Porto  Rico's  wealth  and  resources  are  necessarily  in  her  fer- 
tile soil,  and  the  real  basis  of  her  prosperity  will  therefore  be 
ever  dependent  upon  agriculture.  The  varied  industrial  plants, 
trades,  and  occupations  characterizing  the  great  cities,  industri- 
al centers,  coal  regions,  and  mechanical  occupations  so  general 
in  the  United  States  have  no  analogy,  even  in  a  small  way,  in 
the  island  of  Porto  Rico,  where  nine  tenths  of  all  labor  is  agri- 
cultural. The  employers  of  these  agricultural  laborers  are  most- 
ly the  large  sugar  refineries,  termed  "centrals,"  which,  in  ad- 
dition to  grinding  the  sugar  cane,  are  interested  in  the  cultiva- 
tion of  sugar  plantations,  and  in  both  capacities  require  labor. 
Since  the  American  occupation  of  seven  years  ago,  capital  has 
been  attracted  to  the  island,  and  many  new  sugar  plantations 
have  been  developed,  and,  as  a  result,  the  acreage  of  crops  has 
been  very  largely  increased  and  wages  of  laboi-  have  also  been 
advanced.     It  is  a  hopeful  and  auspicious  sign  that  the  Porto 
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Kican  agricultural  laborer  is  ambitious  to  improve  his  condi^ 
tion  and  that  of  his  family  and  children,  promised  through 
the  aid  and  announced  object  of  labor  unions  properly  conduct- 
ed. 

Organizers  and  members  of  labor  unions  may  rest  assured 
that  the  courts  of  the  land  organized  for  administering  justice 
and  equity  will  always  be  ready  and  willing  to  punish  the  viola- 
tions of  law  or  equity  when  committed  by  an  employer,  as 
promptly  as  they  ever  will  be  to  assert  a  strong  hand  to  re- 
strain threatened  injuries  by  the  violent  and  illegal  acts  of 
striking  employees. 

Finally,  it  is  to  be  hoped  that  the  law-abiding  spirit  ex- 
hibited by  the  leaders  and  organisers  of  the  labor  union  in 
June  last,  when  the  temporary  injunction  was  issued  in  the 
present  case,  in  promptly  obeying  the  summons  of  the  court, 
will  be  repeated  in  the  event  of  any  future  labor  troubles,  and 
that  differences  and  conflicts  necessarily  arising  will  be  settled 
and  adjusted  in  the  legal  tribunals  fixed  by  law  for  the  proper 
determiniation  of  such  questions. 

In  this  case,  the  decree  pro  confesso  having  been  regularly 
entered  and  confirmed  in  open  court,  and  no  showing  having 
been  made  of  a  meritorious  defense,  it  is  accordingly  ordered 
that  a  final  decree  making  perpetual  the  temporary  restraining 
order  heretofore  granted  be  prepared  and  entered  herein. 


I 
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RAFAEL  ARROYO  T  BONILLA 

V, 

ESTEBAN  ARRESE  Y  ZELAYA. 


San  Juan,  Equity,  No.  226. 

1.  A  bill  of  review  to  set  aside  a  final  decree  for  error  apparent  on  the  face 
of  the  record  is  entitled  to  be  filed  as  a  matter  of  right,  and  must  be 
so  filed  within  the  time  allowed  by  law  for  the  taking  of  an  appeal  from 
such  final  decree.  Where  a  petition  to  file  such  a  bill  of  review  is  filed, 
and  the  bill  of  review  simply  tendered  to  the  court  with  such  petition 
before  the  expiration  of  the  period  allowed  for  appeal,  but  such  petition 
remains  pending  without  action  until  after  the  expiration  of  such  period, 
the  petition  must  be  denied. 

2i  Where  defendant  makes  no  answer  to  a  bill  in  equity,  and  thus  no  issue 
is  raised,  the  matter  of  the  bill  may  be  decreed  according  to  its  allega- 
tions, without  the  necessity  of  oral  proof  at  a  formal  hearing. 

S.  In  order  to  authorize  the  filing  of  a  bill  of  review,  it  must  contain  alle- 
gations showing  either  error  of  law  apparent  on  the  face  of  the  record 
6t  the  suit  in  which  final  decree  was  rendered,  or  newly  discovered  evi- 
dence shown  not  to  have  been  obtainable  by  due  diligence  before  the 
entry  of  the  final  decree.  The  allegation  of  matters  clearly  within  the 
knowledge  of  the  complaining  party  before  such  final  entry  is  not 
sufiicient. 

4.  Where. a  discrepancy  is  alleged  between  the  record  as  entered  and  signed 
by  the  court  and  dockets  or  other  memoranda  kept  in  the  clerk's  office, 
and  such  discrepancy  is  made  the  basis  of  a  bill  of  review,  the  record 
proper  as  signed  by  the  judge  is  conclusive;  and  such  a  question  cannot 
be  raised  by  bill  of  review. 

^  Opinion  filed  December  18,  1005. 


F.  JET.  Dexter,  Esq.,  solicitor  for  complainant. 
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N.  B.  E.  Pettingill,  Esq.,  solicitor  for  defendant. 
McKenna^  Judge,  delivered  the  following  opinion: 

Thijs  cause  has  been  aigued  and  submitted  on  a  petition  for 
leave  to  file  a  bill  of  review.  The  bill  of  review  is  marked 
tendered  in  the  clerk's  office  on  October  21,  1903,  and  does  not 
appear  to  have  been  called  up  until  May  of  the  present  year. 
The  bill  of  review  seeks  to  have  set  aside  a  final  decree  entered 
in  the  equity  case  of  Esteban  Arrese  versus  Rafael  Arroyo  y 
Bonilla,  on  November  19,  1901,  on  the  ground  that  it  appears 
from  the  clerk's  docket  and  memoranda  in  the  clerk's  office 
that  the  same  was  not  delivered  until  November  30,  1901,  when 
there  was  no  session  of  court,  and  that  the  court  was  at  that 
time  without  authority  to  render  said  decree.  By  law,  two 
years  is  allowed  from  the  date  of  a  judgment  to  file  a  bill  of 
review.  This  bill  was  not  filed  within  such  time,  and  in  fact 
has  not  yet  been  filed,  although  more  than  four  years  have 
elapsed  since  the  entry  of  said  judgment.  The  petition  would 
have  to  be  denied  upon  this  ground. 

Aside,  however,  from  the  fact  of  failure  to  file  the  bill  in 
time,  and  in  fact  failure  to  file  it  at  all,  the  court  has  examined 
the  said  bill  as  tendered,  and  finds  it  does  not  come  up  to  the 
requirements  indispensable  to  a  bill  of  review.  The  bill  fails 
to  aver  error  of  law  or  any  error  apparent  on  the  face  of  the 
record.  Neither  does  it  contain  averments  of  newly  discovered 
evidence  not  obtainable  by  due  diligence  before  final  entry  of 
decree.  All  the  facts  alleged  were  clearly  within  the  knowledge 
of  defendant  in  said  original  suit  in  time  to  have  been  raised 
and  passed  upon  before  entry  of  final  decree.  The  amounts  as 
liquidated  in  the  decree  correspond  with  the  mortgage  notes 


Note. — ^As  to  when  a  bill  of  review  wiU  lie,  see  note  to  Shelton  ▼.  Van 
Kleeck,  27  L.  ed.  U.  8.  269. 
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specified  in  the  bill,  with  the  addition  of  interest,  and  were 
susceptible  of  liquidation  without  the  calling  of  oral  witnesses 
to  legally  establish  what  defendant  admitted  by  failure  to 
answer,  or  otherwise  defend  his  said  suit  It  follows,  therefore, 
that  the  taking  of  oral  testimony  on  formal  hearing  was  un- 
necessary, no  dispute  as  to  aniounts  being  made  an  issue. 

In  case  of  discrepancy  between  the  record  as  entered  and 
signed  by  the  court,  and  the  dockets  and  other  memoranda 
kept  by  the  clerk,  alleged  to  exist  and  included  as  error  and 
<»use  for  review,  the  record  of  the  court  as  signed  by  the  judge 
must  prevail,  and  is  conclusive  on  all  parties. 

The  petition  for  leave  to  file  the  bill  as  prayed  for  is,  for 
the  foregoing  reasons,  denied,  and  an  exception  is  allowed. 


UNITED  STATES 

V. 

SOnOONER  JOVEN  NAULINA. 


8an  Juan,  No.  354,  Admiralty. 

1.  Sec  3005,  U.  S.  Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  2025)  is  penal, 

and  must  be  strictly  construed. 

2.  The  master  of  a  vessel  under  30  tons  burden  brought  into  his  home 

port,  from  a  foreign  one,  a  small  amount  of  wearing  apparel  for  his 
family's  use,  without  declaring  the  same,  was  charged  with  smuggling, 
and,  on  trial,  was  acquitted.  Under  those  circumstances,  libel  and  for- 
feiture of  the  vessel  for  alleged  violations  of  §  3095,  U.  S.  Rev.  Stat., 
does  not  lie. 

Order  filed  December  23,  1905. 
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N.  B.  K.  Pettingill,  Esq.,  district  attorney. 
Messrs.  Hord  &  Hawkins,  attorneys  for  defendant* 

Order  by  McKenna,  Judge: 

This  is  an  action  of  libel  for  violation  of  §  3095  of  the  Ke- 
vised  Statutes  (U.  S.  Comp.  Stat.  1901,  p.  2025),  prohibiting 
the  introduction  of  dutiable  merchandise  into  the  United 
States,  and  making  the  captain  of  the  ship  introducing  such 
merchandise  liable  to  indictment  for  smuggling,  and  further 
providing  that,  if  said  vessel  be  of  less  than  30  tons  burden,  it 
increase  the  penalty  by  forfeiture  thereof. 

On  a  verdict  in  a  jury  trial  in  this  court,  the  defense  was  set 
up  by  the  captain  of  the  schooner  libeled,  that  the  goods  seized 
involved  about  $6  worth  of  uncut  goods  suitable  for  wearing 
apparel  for  the  captain  and  family.  This  defense  prevailed,  and 
the  captain  was  acquitted.  The  government,  at  the  time  of 
indicting  the  defendant  and  seizing  said  clothing,  also  libeled 
the  schooner  owned  by  said  defendant,  and  the  testimony  in 
the  criminal  case,  together  with  additional  testimony,  was  heard 
by  the  court  without  a  jury  to  determine  under  the  law  and 
evidence  whether  the  forfeiture  of  the  defendant's  vessel  had 
accrued  for  violation  of  said  §  3095  of  the  Revised  Statutes. 
The  statute,  being  highly  penal,  requires  strict  construction,  and 
leaves  nothing  to  implication.  The  defense  of  the  goods  being 
nondutiable,  as  proved  to  the  satisfaction  of  the  jury,  result- 
ing in  an  acquittal  of  said  defendant  on  the  charge  of  smuggling 
the  goods  in  question,  virtually  decides  the  question  involved 
in  this  case;  that  is,  whether  or  not  the  goods  seized  were 
dutiable  as  being  imported  for  the  purpose  of  trade,  or,  indeed, 
whether  they  were  merchandise  within  the  meaning  of  the  sec- 
tion of  the  act  imder  consideration,  or  were  intended  for  wear- 
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ing  apparel  for  family  use,  and  thereby  to  be  fairly  construed, 
by  the  terms  of  §  3095  of  said  act  quoted,  as  not  dutiable. 

A  fair  construction  of  said  section  of  the  act  involved  limits 
the  prohibition  and  consequent  offense  to  the  act  of  introdu- 
cing goods  into  a  port  or  landing  same.  It  would  be  a  strained 
construction  of  the  act  to  extend  this  prohibition  to  a  captain  of 
a  vessel  carrying  $6  worth  of  goods  suitable  and  reasonable  in 
character  for  wearing  apparel  for  himself  and  the  family. 

Consequently  the  court  finds  that  the  goods  seized,  to  wit> 
the  material  for  wearing  apparel,  were  not  dutiable  within  the 
meaning  of  the  prohibitory  section  of  the  said  act,  thus  con- 
curring in  the  verdict  of  the  jury  acquitting  the  defendant  on 
the  same  grounds  of  the  nondutiable  character  of  the  goods. 
True,  under  the  section  of  the  said  act,  if  the  goods  were  duti- 
able at  all,  it  would  follow  that  the  carrying  of  the  same,  by 
the  terms  of  the  act,  in  a  schooner  of  less  than  30  tons  bur- 
den, would  render  the  same,  ipso  facto,  liable  to  forfeiture.  But 
believing  the  goods  seized,  as  stated,  to  be  only  a  reasonable 
quantity  and  of  suitable  character  for  the  domestic  use  of  de- 
fendant and  family,  and  no  evidence  of  any  contrary  intent  be- 
ing shown,  we  find  that  the  boat  is  not  subject  to  libel ;  and  an 
order  will  be  entered  dismissing  the  case. 


JUAN  BERTRAN  Y  CASANAS  ET  AL. 

V. 

MULLENHOFF  &  KORBER  ET  AL. 


Equity,  No.  315. 
Hie  summary  proceedings  for  the  foreclosure  of  mortgages,  provided  by 
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the  mortgage  law  of  Porto  Rioo,  are  not  conclusive  as  to  the  rights 
of  third  persons  with  relation  to  the  mortgaged  property;  and  there« 
fore  an  adjudication  under  said  procedure  cannot  operate,  either  as 
an  estoppel  or  by  way  of  res  judicata,  to  defeat  an  action  brought  by  a 
holder  of  a  second  mortgage  to  secure  a  marshaling  of  assets. 

Opinion  filed  December  23,  1005. 


Messrs,  Hartzell  &  Rodriguez,  solicitors  for  plaintiffs. 

Messrs.  Hermino  Diaz  and  Cayetano  Coll  y  Cuchi,  solicitor 
for  defendants. 

McKenna,  Judge,  delivered  the  following  opinion: 

This  cause  has  been  argued  and  submitted  upon  the  demur- 
rers of  Manuel  Argueso  and  his  wife,  Emestina  Frias  j  Nova. 

All  the  grounds  of  said  demurrers,  except  that  of  res  judicata, 
were  raised  in  the  demurrer  of  Mullenhoff  &  Korber,  hereto- 
fore decided  herein;  and  said  grounds  of  demurrer  are  over- 
ruled for  the  reasons  more  specifically  set  out  in  said  former  de- 
murrer, to  which  defendants  Argueso  and  wife  except. 

The  ground  of  demurrer  raising  the  question  of  res  judicata, 
urged  as  a  bar  to  the  complainants'  right  to  maintain  this  bill, 
has  been  fully  considered;  and  a  careful  examination  of  the 
authorities  as  applied  to  the  allegations  of  the  bill  satisfies  the 
court  that  the  recovery  and  judgment  and  execution  of  the 
district  court  of  Humacao  will  not  avail  to  defeat  complainants' 
right  to  maintain  the  action. 

Article  175  of  the  regulations  for  the  executions  of  the 
mortgage  law  characterizes  foreclosure  proceedings  thereunder 
as  "summary  proceedings,"  and  provides  that  they  shall  bo 
ex  parte  in  their  nature,  and  more  esepcially  so,  by  the  terms  of 
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the  provisions,  as  to  the  rights  of  third  parties,  which  the  com- 
plainants in  this  case  would  have  been.  It  follows  that,  not 
having  been  parties  to  said  foreclosure  suit,  and  specifically  pro- 
hibited by  the  terms  of  the  law  from  intervening  as  their  inter- 
ests might  appear  under  the  allegations  of  the  bill,  said 
foreclosure  decree  cannot,  therefore,  be  conclusive  on  the  com- 
plainants to  this  suit  This  would  be  the  case,  even  though  the 
oomplainants  did  not  set  up  a  charge  of  fraud  and  collusion  be- 
tween the  complainants  and  defendants  in  said  foreclosure  pro- 
ceedings in  the  conduct  of  said  suit  in  said  execution  and  sale 
in  the  district  court  of  Humacao;  for  which  reason  the  court 
overrules  the  demurrer  setting  up  the  question  of  res  judicata, . 
to  which  said  defendants  Manuel  Argueso  and  his  wife  except. 
Said  defendants  are  given  until  the  next  rule  day  to  plead. 


AXBERTO  ARMSTRONG  ET  AL.,  Complainants, 
PASOASIO  ALVARADO,  DfL 


Equity,  No.  261. 

1*  Where,  in  an  equity  suit,  the  question  of  complainants'  want  of  capacity 
to  sue  is  not  raised  by  plea  or  demurrer,  such  objection  is  waived  and 
cannot  be  raised  by  the  answer. 

t.  By  the  Codes  of  Porto  Rico  in  force  before  the  year  1002,  the  registry 
ot  apecial  yentures,  or  partnerships  by  private  agreement  between  mer- 
ehsnts,  is  not  a  prerequisite  to  the  validity  of  such  agreements,  but  re- 
mains optional  with  the  contracting  parties. 

J.  A  partner  charged  with  the  liquidation  of  the  affairs  of  an  expired  part- 
nership has  authority  to  sell  any  of  the  remaining  assets  of  said  par1>> 
nership. 
II.  PoBio  Rico.— 3. 
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4.  An  exception  to  a  master's  report,  not  insisted  on  at  the  argoment,  ■hcold 
be  overruled. 

Order  filed  January  11,  1006.' 


Messrs.  Pettingill  &  Leake,  solicitors  for  complainants. 

Messrs.  H.  F.  Hord  and  Luis  Llorens,  solicitors  for  defend- 
ant 

McKenna,  Judge,  delivered  the  following  opinion: 

After  careful  consideration  of  the  oral  arguments  and  briefs 
submitted  herein,  the  court  desires  to  call  attention  to  an  ir- 
regularity of  practice  and  violation  of  the  plain  and  express 
provisions  of  equity  rule  JTo.  39,  in  the  answer  of  defendant,  in 
seeking  to  set  up  a  plea  in  abatement  as  to  the  competency  of 
complainants  to  maintain  this  suit.  Not  having  availed  him- 
self of  the  right  to  plead  or  demur,  as  required  by  this  rule, 
defendant  had  no  right  to  include  in  his  answer  the  matter  of 
abatement  as  a  defense ;  and  it  must  therefore  be  concluded  that 
by  said  default  he  has  waived  the  same. 

The  master's  report,  however,  although  not  based  on  this 
waiver  and  consequent  admission  of  the  competency  of  com- 
plainants  to  sue,  is  supported  on  the  authority  of  the  express 
provision  of  the  section  of  the  Code  of  Porto  Rico  making  it 
wholly  optional  in  special  ventures,  or  partnerships  on  private 
agreements  between  merchants,  to  register  the  same,  as  in  tlie 
case  of  corporations  and  other  associations.  This  finding  is 
assigned  for  error  by  the  defendant,  and  the  court  overrules 
the  same,  and  affirms  the  master's  finding  as  correct  on  this 
question. 
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At  the  argument,  the  only  other  exception  assigned  for  error, 
insisted  upon,  involved  the  question  of  the  power  of  the  liquidat- 
ing partner  to  dispose  of  an  asset  of  the  late  firm  of  Boysen  & 
Company,  where  said  firm  owned  a  fractional  or  40  per  cent 
interest,  without  notice  and  assent  of  the  co-owner.  The  testi- 
mony before  the  master  disclosed  the  authority  of  the  late 
firm  of  Boysen  &  Company  to  sell  and  dispose  of  the  special 
assets  of  said  fimu  The  liquidation  did  not  rescind  this  right, 
but  devolved  the  execution  of  the  same  as  part  of  the  duties  of 
the  liquidation.  This  construction  is  fully  borne  out  by  the 
action  and  conduct  of  defendant  Alvarado,  who,  on  receiving  no- 
tice, did  not  object,  but,  on  the  contrary,  fully  acquiesced 
therein.  In  no  sense  can  this  be  said  to  be  the  making  of  a  new 
contract  in  excess  of  the  power  or  duties  of  a  liquidator.  It  is 
in  fact  but  the  carrying  out  of  an  old  or  existing  contract  de- 
volving upon  him  by  law  as  the  liquidator.  The  court  conse- 
quently fails  to  note  any  error  in  this  conclusion  of  law  of  the 
master,  and  therefore  confirms  it 

The  other  exceptions,  not  being  insisted  upon  at  the  argu- 
ment, are  overruled.  Let  a  form  of  decree  in  accordance  with 
the  master's  report  be  submitted. 


FRANCISCO  ANTONGIORGI  Y  FRANCESOHI 

V. 

MANUEL  ZENO  GANDIA  ET  AL. 


Ponce,  Equity,  No.  204. 

Where  a  suit  in  equity  attacks  the  genuineness  and  validity  of  a  will  unde^ 
which  certain  executors  are  claiming  to  act,  and,  upon  an  application 
for  the  appointment  of  a  receiver,  it  is  shown  that  such  executors  ar^ 
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allowed  by  the  local  law  to  qualify  without  the  giving  of  any  bond, 
fad  that  two  of  such  executors  are  insolvent,  while  the  third  has  only 
property  much  less  in  value  than  the  money  and  disposable  property 
which  has,  or  shortly  will,  come  into  the  custody  of  the  executors,  a 
receiver  should  be  appointed  to  take  charge  of  the  testate  estate  pend- 
ing the  judicial  determination  of  th^  genuineness  or  validity  of  the 
alleged  will. 

»  Order  filed  March  28,  1906. 


Messrs.  Pettingill,  Leake,  and  Horton,  solicitors  for  com- 
plainant 

•    Messrs.  H.  F.  Hord  and  Wm.  H.  Hawkins,  solicitors  for  de- 
fendants. 

MgKenna,  Judge,  delivered  the  following  opinion: 

This  cause  has  been  submitted  on  an  application  for  the  ap- 
pointment of  a  reoeiver  pendente  lite,  affidavits  having  been 
^ed  by  the  complainant  and  the  defendants.  The  parties 
have  been  heard  at  length  by  their  respective  solicitors,  N.  B. 
K.  Pettingill  making  argument  on  behalf  of  the  complainant, 
and  Henry  F.  Hord  that  on  behalf  of  defendants,  and  briefs 
have  been  filed. 

l^e  bill,  which  is  verified,  alleges  that  the  defendants,  Man- 
uel Zeno  Gandia,  Angel  Cesari,  and  Alejandro  Franceschi,  who 
are  claiming' io  act  as  executors  of  the  alleged  last  will  of  Angela 
Franceschi,  received  from  complainant  $35,000  in  cash  belong- 
ing to  said  estate,  and  will  receive  for  the  present  cane  crop  be- 
longing thereto  $75,000  or  $80,000  more ;  that  they  have  given 
no  bond  as  such  executors,  and  that  two  of  said  executors,  name- 
ly, Manuel  Zeno  y.  Gandia  and  Angel  Cesari,  are  insolvent,  and 
that  the  other  remaining  executor  has  capital  not  exceeding 
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$10,000.  The  allegation  of  insolvency  is  practically  nndenied 
by  the  affidavits  filed  on  behalf  of  defendants^  as  to  said  Manuel 
Zeno  y  Gandia  and  Angel  Cesari,  and  the  allegation  as  to  the 
worth  of  said  third  executor,  Alejandro  Franceschi,  is  only  de- 
nied by  his  own  affidavit,  in  which  he  claims  to  be  worth  frt>m 
$35,000  to  $40,000. 

Upon  full  consideration  of  the  briefs  and  the  affidavits  filed, 
from  which  the  foregoing  facts  are  gathered,  the  court  is  of 
the  opinion  that  a  receiver  should  be  appointed,  who  shall  duly 
qualify  by  taking  oath  and  giving  a  bond  in  the  sum  of  $10,000 
for  the  faithful  performance  of  his  duties  as  receiver,  and  that 
the  defendants  Manuel  Zeno  Gandia,  Angel  Cesari,  and. Alejan- 
dro Franceschi  should  be  required  to  deliver  to  said  receiver  aB 
the  assets  and  property  delivered  to  them  by  said  complainant, 
or  which  have  been  received  by  them  from  any  other  source  be- 
longing to  the  estate  of  said  Angela  Franceschi.  An  order  will 
be  made  appointing  a  receiver  and  defining  his  duties. 


JUAN  PUIG  Y  MARQUEZ 
ANTONIO  RIGO  SAGKERA, 


San  Juan,  Equity,  No.  360.    . 

1.  An  injunction  does  not  lie  to  restrain  libelous  and  slandeious  aots  aat 

statements. 

2.  In  such  cases  there  is  an  adequate  remedy  at  law. 

Opinion  filed  June  2S,  190<t. 


Willis  Sweet,  Esq.,  solicitor  for  plaintiflF 
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Cay.  Coll  y  Cuchi,  Esq.,  solicitor  for  defendant 
RoDEY,  Judge,  delivered  the  following  opinion: 

This  cause  was  argued  by  counsel  on  a  demurrer  to  the 
amended  bill  of  complaint,  which  latter  was  at  that  time,  by  con- 
sent of  the  respective  counsel,  considered  as  filed. 

The  complainant  alleges  that  for  four  and  a  half  years  pre- 
vioun  to  May  the  10th,  1905,  the  parties  were  engaged  as  co- 
partners in  the  bakery  business  at  San  Juan,  Porto  Rico. 
That  on  said  date  the  partnership  was  dissolved  by  mutual 
consent,  an  accounting  was  had  between  the  parties,  complain- 
ant purchasing  the  half  interest  of  the  respondent  therein  and 
continuing  the  business;  which  half  interest  was  at  such  time 
ascertained  to  be  worth  $3,663,  which  complainant  then  and 
.there  paid  respondent  for.  That  on  said  date,  just  before  he 
left  the  said  place  of  business,  the  respondent  maliciously  threw 
a  large  quantity  of  salt  into  the  preparation  to  be  used  in  bak- 
ing the  usual  supply  of  bread  for  the  business  that  night,  and 
thus  ruined  the  same,  and  thereafter  went  into  the  street  advising 
the  customers  of  said  bakery  not  to  purchase  bread  thereat 
because  it  would  not  be  in  a  condition  to  use.  That  complain- 
ant managed  to  ascertain  about  this  action,  and  changed  the 
spoiled  material  for  a  proper  supply  in  time  to  prevent  the  in- 
jury to  the  baked  product. 

That  thereafter,  on  the  23d  of  July,  the  said  bakery  was  ex- 
amined by  the  proper  board  of  health  officers  of  the  city  of 
San  Juan,  and  found  to  be  right  and  proper  in  every  way. 
That  a  little  later,  on  August  the  1st  of  the  same  year  (wheth- 
er in  the  r^ular  course  of  his  duty,  or  on  complaint  of  some- 
one, does  not  appear),  another  health  inspector  visited  said 


Note. — ^As  to  injunction  against  libelous  publication,  see  note  to  Cowan 
V.  Fairbrother,  32  L.R.A.  831. 
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eatablisliment,  and  found  one  of  the  bakers  to  be  diseased, 
and  immediately  caused  the  preparation  for  the  baking  of 
that  night  to  be  destroyed.  Complainant  alleges  that  the  fact 
of  the  baker  being  thus  diseased  was  unknown  to  him,  and 
that  in  a  few  days  the  baker  was  cured  of  the  disease  and  in  a 
condition  to  continue  his  work;  but  that  the  respondent,  in- 
tending to  injure  the  complainant  and  his  business,  imme- 
diately or  soon  thereafter  caused  an  item  to  be  published  at  his 
own  expense  in  a  local  newspaper,  setting  forth  the  action  of 
the  health  inspector,  praising  him  for  his  zeal  in  and  about  his 
duties,  and  specifically  mentioning  the  name  of  the  complainant 
as  the  owner  of  the  bakery  where  a  baker  suffering  from  a  con- 
tagious disease  had  been  found,  etc.  Complainant  charges 
that  respondent  did  this,  not  with  a  view  to  complimenting 
the  health  officer,  but  with  a  malicious  design  to  injure  the 
complainant  and  his  business.  That  thereupon  the  complain- 
ant because  of  such  act  caused  the  arrest  and  prosecution  of 
the  respondent  for  libel,  and  secured  his  conviction  in  the 
municipal  court  of  San  Juan,  where  he  waa  fined  $100,  which, 
upon  his  appeal  to  the  insular  district  court  for  said  district, 
was  reduced  to  $50  or  imprisonment.  A  copy  of  the  sentence 
of  the  court  is  attached  to  the  complaint. 

The  complainant  then  sets  out  that,  notwithstanding  this 
conviction  of  the  respondent,  the  latter  hereafter  continued 
and  still  continues  his  misrepresentations  and  efforts  of  the 
character  above  recited,  and  in  other  ways  not  mentioned  in 
the  bill,  regarding  the  said  business,  the  same  bsing  directed 
in  any  way  that  may  tend  to  injure  the  complainant  in  the  car- 
rying on  of  the  business  aforesaid,  which  he  seeks  to  injure 
and  destroy.  And,  further,  that  "the  constant  misrepresenta- 
tions, slanderous  statements,  and  continuous  efforts  and  energy 
of  said  defendant,  directed  to  ^he  purpose  of  injuring  your 
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orator,  have  had  the  effect  of  materially  and  substantially  in- 
juring the  business  of  the  complainant;  and  that,  whereas  he 
formerly  employed  three  master  bakers,  his  business  has  80 
suffered  from  the  continued  attacks  from  the  defendant  against 
the  said  business,  as  above  recited,  that  at  least  one  half  of 
the  business  formerly  transacted  by  your  orator  has  been  de- 
stroyed and  driven  away,  and  that.the  said  loss  and  injury  are 
due  to  the  false  and  malicious  representations  which  are  con- 
tinually being  made  by  the  defendant." 

The  complainant  then  states  that  unless  he  can  have  an  in- 
junction against  the  respondent,  enjoining  him  from  further 
annoyance,  misrepresentations,  and  attacks  upon  his  business^ 
he  believes  that  his  credit  as  a  business  man,  and  his  business 
as  herein  described,  will  be  altogether  ruined.  That  the  busi- 
ness was,  at  the  time  of  the  purchase  of  the  half  interest  afore- 
said from  the  respondent,  of  the  value  of  $6,000,  and  that  it 
has  already  been  damaged,  more  or  less,  one  half  of  said 
amount,  and  that  the  respondent  is  improving  every  opportu- 
nity, as  well  as  creating  opportunities  when  possible,  to  injure 
the  said  business  and  to  destroy  complainant's  credit  in  the 
community;  and  that  he  continues  and  threatens  to  continue 
said  unjust  and  malicious  persecution. 

Then  follows  the  usual  prayer  for  relief,  for  an  injunction, 
and  for  judgment  against  the  respondent  for  such  damages  as 
the  court  may  find  him  to  be  justly  entitled  to  under  all  the 
facts  as  they  may  be  proved  in  the  case. 

The  demurrer  is  general  in  character,  and  sets  out  that  the 
court  has  no  jurisdiction  in  the  premises  because  complainant 
has  a  complete  remedy  at  law. 

The  question  to  be  considered  is:  Will  a  court  of  equity 
grant  the  relief  prayed  for,  or  any  relief  under  such  circum- 
stances?    In  other  words,  will  an  injunction  lie  in  this  sort 
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of  a  case,  under  these  circumstances,  to  enjoin  the  respondent 
from  slandering  the  complainant  or  his  business  ? 

It  will  be  remembered  that  the  two  specific  acts — ^the  throw- 
ing of  the  salt  in  the  dough  or  bread  preparation,  and  the 
causing  of  the  publication  in  the  local  paper  of  the  account 
of  the  action  of  the  health  inspector — are  completed  and  past, 
and  the  respondent  has  been  punished  for  at  least  one  of  these 
acts,  if  not  both,  in  another  tribunal.  This  court  has  held  in 
Marf  Hermanos  v.  San  German,  1  Porto  Rico  Fed.  Rep.  502, 
that  an  injunction  to  prevent  an  act  should  not  be  granted  when 
the  act  has  already  been  done,  and  also  holds  that,  when  there  is 
a  complete  and  adequate  remedy  at  law,  equity  will  not  in- 
terfere. 

There  is  no  allegation  in  the  bill  that  the  respondent  is  in- 
solvent or  unable  to  respond  in  damages  at  law  in  case  of  a 
verdict  in  that  behalf  against  him.  This  sort  of  allegation  is 
generally  required  to  give  equity  jurisdiction  where  the  injury 
threatened  is  not  irreparable.  2  Beach,  Modem  Law  of  Eq. 
Jur.  722. 

Neither  is  there  any  allegation  in  the  bill  that  the  complain- 
ant purchased  the  good  will  of  the  business  in  question  from  the 
respondent,  or  that  it  was  assigned  to  the  complainant,  unless 
a  presumption  to  that  effect  can  be  indulged  from  the  mere 
transaction  of  purchasing  the  half  interest  It  is  undoubtedly 
the  rule  that  no  presumption  that  the  good  will  is  assigned 
will  be  indulged  unless  it  is  alleged  or  it  affirmatively  appears,, 
because  the  right  of  the  respondent  to  commence  business  next 
day  in  the  immediate  vicinity  of  the  business  he  has  disposed 
of  is  unquestioned  imless  the  contrary  appears.  Even  when 
the  good  will  of  a  business  is  specifically  assigned,  it  is  doubt- 
ful if  a  court  of  equity  would  go  further  than  to  enjoin  the 
seller  from  interfering  with  it  by  immediately  setting  up  an 
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opposition  business  so  close  to  the  place  sold  as  to  be  a  clear 
breach  of  the  assigning  contract.   3  Pom.  Eq.  Jur.  §  1355. 

The  injunctive  power  of  courts  of  equity  has  in  recent  years 
been  invoked  in  trespass,  strike,  and  boycotting  cases  to  an  ex- 
tent going  far  beyond  what  was  previously  believed  to  be  the 
^ limit;  but  in  this  country  the  courts  have  almost  uniformly 
refused  to  grant  such  relief  in  cases  of  libel  and  slander.  Such 
relief  of  this  character  as  is  gpranted  in  England  is  based,  it  is 
siiid,  upon  authoritative  acts  of  Parliament.  2  Beach,  Modern 
Law  of  Eq.  Jur.  779. 

A  few  cajses  have  been  found  where  sending  out  circulars, 
slandering  titles  to  patent  rights,  etc.,  have,  in  a  proper  showing, 
in  some  cases,  been  enjoined,  but  that  was  where  the  threatened 
act  was  described  specifically.  One  of  the  best-considered  cases 
holding  that  American  courts  will  not,  as  a  general  thing,  en- 
join libel  or  slander,  is  that  of  Kidd  v.  Horry,  in  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylva- 
nia (28  Fed.  773).  That  case  points  out  that  the  Constitution 
of  the  United  States  protects  liberty  of  speech  and  of  the  press, 
all  persons  being  responsible  for  the  abuse  of  their  privileges 
in  that  regard;  but  also  points  out  that  damages  accruing  to 
anyone  because  of  libel  or  slander  by  another  are  matters  pe- 
culiarly within  the  purview  of  juries  to  estimate ;  and  it  makes 
no  difference  that  a  bill  may  allege  malice  in  the  publishing  of  a 
libel,  or  malice  in  the  utterance  of  a  slander,  or  that  threats 
of  continuous  slander  are  being  made.    We  quote  from  it: 

"We  do  not  think  that  the  existence  of  malice  in  publishing 
a  libel,  or  uttering  slanderous  words,  can  make  any  difference 
in  the  jurisdiction  of  the  court.  Malice  is  charged  in  almost 
every  case  of  libel,  and  no  cases  of  authority  can  be  found,  we 
think,  independent  of  statute,  in  which  the  power  to  issue  an 
injunction  to  restrain  a  libel  or  slanderous  words  has  ever  been 
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maintained,  whether  malice  was  charged  or  not.  Charges  of 
slander  are  peculiarly  adapted  to  and  require  trial  by  jury; 
and  exercising,  as  we  do,  authority  under  a  system  of  govern- 
ment and  law  which  by  a  fundamental  article  secures  the  right 
of  trial  by  jury  in  all  cases  at  common  law,  and  which  by  ex- 
press statute  declares  that  suits  in  equity  shall  not  be  sustained 
in  any  case  where  a  plain,  adequate,  and  complete  remedy  may 
be  had  at  law,  as  has  always  heretofore  been  considered  the 
case  in  causes  of  libel  and  slander,  we  do  not  think  that  we 
would  be  justified  in  extending  the  remedy  of  injunction  to 
such  cases." 

Notwithstanding  the  conviction  already  had  in  this  case,  of 
the  respondent,  and  the  fact  that  perhaps  he  is  continuing  to 
slander  this  complainant  and  the  business  in  question,  we  still 
think  that  complainant  has  a  complete  and  adequate  remedy  at 
law;  and  the  demurrer  is  therefore  sustained,  with  costs,  and 
the  bill  will  be  dismissed. 


ADOLFO  SIXTO 

V. 

LAUEEANO  SAKRIA. 


San  Juan,  Law,  No.  15S.    Supplementary  Proceedings. 

Mimej  improperly  in  the  registry  of  the  court  by  virtue  of  an  Interlocutory 
order  in  supplementary  proceedings  will  be  returned  to  the  party  who 
paid  in  the  same. 

Opinion  filed  July  2,  1900. 


N.  B.  K.  PettingUl,  Esq.,  attorney  for  plaintiff. 
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Henry  F.  Hord,  Esq.,  attorney  for  defendant. 
Willis  Sweet,  Esq.,  attorney  for  gamishea 
RoDEY,  Judge,  delivered  the  following  opinion: 

The  court  is  brought  to  examine  this  record  because  of  the 
fact  that  a  bill  in  equity  has  recently  been  filed  in  this  court 
by  one  Carlos  Le  Brun,  the  said  bill  in  equity  being  cause  No- 
355  on  the  equity  docket,  wherein  the  said  Le  Brun  prays,  for 
relief  against  the  effect  of  an  order  made  in  this  supplementary 
proceeding  under  date  of  April  24,  1905,  whereby  he  was  re- 
quired to  pay  $13,908.90  into  the  registry  of  this  court 

On  examining  into  the  matter  the  court  finds  that  this  sup- 
plementary proceeding  and  the  order  made  requiring  the  said 
Le  Brun  to  pay  the  above  sum  of  money  into  the  registry  of  the 
court  have  caused  a  good  deal  of  litigation,— >in  fact,  it  has 
caused  the  aforementioned  bill  in  equity  to  be  filed  against 
several  parties,  and  has  caused  a  suit  at  law,  which  is  Ko.  339, 
(post,  168,)  on  the  docket  of  this  court,  to  be  filed  by  one  Pedro 
Bomero  against  the  said  Le  Bnm,  and  that  there  are  also  pend- 
ing habeas  corpus  proceedings  to  relieve  one  Sarria,  the  original 
judgment  debtor,  from  a  commitment  for  contempt  in  connec- 
tion with  said  proceedings. 

An  examination  of  the  record  in  this  particular  matter  dis- 
closes the  fact  that,  while  the  order  requiring  the  said  Le  Brun 
as  aforesaid  to  pay  said  money  into  the  registry  of  this  court 
is  unfortunately  phrased,  and  appears  to  be  in  a  measure  a 
finality  and  an  appropriation  of  the  money  to  the  payment  of 
the  debt  in  question,  still,  under  all  the  circumstances  of  the 
case,  it  is  manifest  that  the  order  could  not  be  otherwise  than 
interlocutory;  and  this  fact  is  rendered  certain  because  the 
judge  then  on  the  bench  in  fact  filed  with  the  case  an  opinion 
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setting  forth  that  said  order  was  in  fact  intended  to  be  and  was 
considered  as  interlocutory. 

The  court  is  therefore  of  opinion  that  the  above-mentioned 
sum  of  money  Was,  as  the  present  incumbent  of  this  bench  be- 
lieves, improvidently  ordered  to  be  so  paid  into  court  by  the 
former  judge,  because  there  was  not  sufficient  evidence  to  show 
to  a  certainty  that  the  money  belonged  to  the  judgment  debtor, 
or  oould  be  subjected  to  the  payment  of  the  debt.  In  fact,  the 
only  evidence  then  before  the  court,  so  far  as  the  record  shows, 
was  the  evidence  of  Le  Brun  that  the  debt  he  owed  to  the  judg- 
ment debtor  was  represented  by  negotiable  promissory  notes 
not  yet  due.  In  justification  of  the  former  judge  it  may  be  said 
that,  when  such  evidence  was  given,  he  oould  not  be  certain  that 
it  was  true,  but  it  afterwards  developed  that  the  notes  in  fact 
were  negotiable,  and,  so  far  as  the  evidence  shows,  had  in  fact 
been  transferred  for  a  valuable  consideration  to  an  innocent 
third  party  before  they  were  due,  and  were  produced  here  in 
court  at  the  time  the  suit  was  brought  against  Le  Brun  upon 
them. 

The  court  is  therefore  now  of  opinion  that  the  above-men- 
tioned money  is  improperly  in  the  registry  of  this  court,  and 
that  such  fact  is  subjecting  the  said  Le  Brun  to  unnecessary 
annoyance  and  expense,  and  that  the  same  ought  to  be  returned 
to  him  without  delay.  An  order  to  that  effect  has  therefore 
been  entered. 
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LUIS  VALLECILLO  Y  MANDRY  ET  AL.,  Plffs-, 

V. 

JUAN  BERTRAN  ET  AL,,  Dfts- 


San  Juan,  Equity,  No.  365. 

1.  The  Jurisdiction  of  the  United  States  district  court  for  Porto  RSeo  (te 

cases  in  which  the  jurisdiction  is  predicated  on  the  diverse  dtizenshiik 
of  the  parties)  does  not  include  cases  in  which  there  are  citizens  of 
Porto  Rico  on  both  sides  of  the  controversy. 

2.  The  acts  of  April  12,  1900,  and  March  2,  1001,  construed. 

Opinion  filed  July  9,  1906. 


Willis  Sweet,  Esq.,  for  plaintiffs. 

Henry  F.  Hord,  Esq.,  and  Wm.  H.  Hawhins,  Esq.,  for  all 
the  defendants  except  Banco  Territorial  y  Agricola. 

RoDEY,  Judge,  delivered  the  following  opinion: 

There  are  five  or  more  complainants,  and  ten  or  more  re- 
spondents, in  this  cause.  It  comes  before  the  court  at  this  time 
on  a  special  plea  to  the  jurisdiction  filed  by  several  of  the  re- 
spondents, which,  omitting  the  heading,  title,  and  signature^ 
is  as  follows : 

"The  above-named  defendants,  Juan  Bertran,  Jos6  Bertran, 
Narciso  Basso,  the  Eastern  Sugar  Company,  Rafael  Fabian  y 
Fabian,  Luis  Manuel  Cintron,  Enrique  Delgado,  and  Conrado 
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Palau,  specially  appearing  under  protest  for  the  purpose  of  this 
plea  and  for  no  other,  say  that  this  court  has  no  jurisdiction  of 
this  case,  and  ought  not  to  take  cognizance  of  the  said  bill  of 
complaint,  for  the  reason  that  the  suit  is  not  one  arising  under 
the  Constitution  or  laws  of  the  United  States  or  treaties  made 
under  their  authority,  and  because,  as  it  appears  by  the  said 
bill,  the  defendants  were  not  and  still  are  not,  all  and  each  and 
every  one  citizens  of  another  state  or  foreign  country  from  that 
of  which  the  complainants  are  citizens ;  but  that  it  appears  from 
the  said  bill  that  the  defendants  Juan  Bertran,  Rafael  Fabian 
y  Fabian,  and  Conrado  Palau  are  citizens  of  Spain,  whilst  the 
defendant  Enrique  Delgado  is  a  citizen  of  Porto  Rico,  and  the 
citizenship  of  the  defendants  Narciso  Basso,  Jose  Bertran,  and 
Luis  Manuel  Cintron  does  not  appear  from  the  said  bill;  nor 
does  it  appear  from  the  bill  of  complaint  who  the  partners  of 
the  Eastern  Sugar  Company  are,  nor  the  citizenship  or  place 
of  residence  of  said  partners ;  nor  does  it  appear  from  the  bill 
of  complaint  who  the  partners  of  the  Banco  Territorial  y 
Agricola  de  Puerto  Rico  are,  nor  the  citizenship  or  place  of 
residence  of  the  said  partners." 

It  was  agreed  at  the  time  of  the  hearing  that  a  demurrer  to 
this  plea  should  be  considered  as  filed  by  the  complainants, 
and  that  the  bill  should  be  considered  as  amended  so  as  to  show 
the  residence  of  all  the  parties  to  the  cause,  and  that  after  such 
amendment  it  would  appear  that  there  were  one  or  more  of  the 
complainants  residents  and  citizens  of  Porto  Rico,  and  one  or 
more  of  the  respondents  residents  and  citizens  of  Porto  Rico, 
the  remainder  of  the  parties  on  each  side  being  either  citizens  of 
the  United  States  or  citizens  or  subjects  of  a  foreign  state  or 
states.    On  this  view  of  the  case  the  argument  proceeded. 

The  question  being  one  of  the  greatest  importance,  the  court 
invited  many  members  of  the  bar  to  present  their  views  upon 
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the  subject ;  and  they  did  so  without  reference  to  the  fact  wheth- 
er or  not  they  were  of  counsel  in  the  case. 

Counsel  on  both  sides,  as  well  as  all  counsel  appearing  as 
amid  curias^  admitted  in  the  argument  that  the  foregoing  plea 
would  unquestionably  have  been  good  on  a  record  as  above 
agreed  to,  if  Congress  had  not  enacted  the  law  of  March  the  2d, 
1901,  hereinafter  referred  to. 

On  April  the  12th,  1900  (31  Stat,  at  L.  77,  chap.  191),  Con- 
gress passed  an  act  with  reference  to  the  island  of  Porto  Rico, 
commonly  known  as  the  Foraker  act,  §  34  of  which,  defining 
the  jurisdiction  of  this  court,  stated  that  it  ''shall  have,  in  addi- 
tion to  the  ordinary  jurisdiction  of  district  courts  of  the  United 
States,  jurisdiction  of  all  cases  cognizant  in  the  circuit  courts  of 
the  United  States,  and  shall  proceed  therein  in  the  same  manner 
as  a  circuit  court." 

This  jurisdiction  was  extended  by  §  3  of  the  act  of  March  the 
2d,  1901  (31  Stat,  at  L.  953,  chap.  812),  referred  to  above, 
which  provides  "that  the  jurisdiction  of  the  district  court  of 
the  United  States  for  Porto  Bico  in  civil  cases  shall,  in  addition 
to  that  conferred  by  the  act  of  April  twelfth,  nineteen  hundred, 
extend  to  and  embrace  controversies  where  the  parties,  or  either 
of  them,  are  citizens  of  the  United  States,  or  citizens  or  subjects 
of  a  foreign  state  or  states,  wherein  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  or  costs,  the  sum  or  value  of  one 
thousand  dollars." 

It  is  contended  on  the  one  hand  that  the  language  of  this  lat- 
ter act,  "the  parties,  or  either  of  them,"  does  not  necessarily 
mean  all  the  parties  on  one  side  or  the  other,  but  includes  with- 
in its  purview  cases  where  only  some  one  or  more  of  the  parties, 
either  plaintiff  or  defendant,  or  of  both,  "are  either  citizens  of 
the  United  States,  or  citizens  or  subjects  of  a  foreign  state  or 
states ;"  while,  on  the  other  hand,  it  is  argued  that  the  language 
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18  intended  to  and  does  include  the  whole  of  the  parties  plaintiff, 
or  the  whole  of  the  parties  def endant,  in  every  controversy,  or 
the  court  is  without  jurisdiction ;  and  that  the  only  effect  of  the 
amendment  is:  (1)  To  enlarge  the  jurisdiction,  as  to  amount, 
by  reducing  the  sum  a  suit  must  involve,  from  $2,000  to  $1,000 ; 
and  (2)  to  embrace  controversies  where  all  of  both  parties,  or 
all  of  either  of  them,  are  citizens  of  the  United  States,  although 
they  may  be  all  citizens  of  the  same  state  of  the  United  States ; 
and  (3)  to  give  the  court  jurisdiction  in  controversies  where  all 
of  both  parties,  or  all  of  either  of  them,  are  citizens  or  subjects 
of  a  foreign  state  or  states ;  and  (4)  to  also  give  the  court  juris- 
diction in  controversies  where  all  the  coplaintiffs  and  all  the  co- 
defendants  of  any  controversy  differ  in  citizenship,  being  either 
citizens  of  the  United  States  or  foreigners ;  and  that,  therefore, 
the  old  rule  established  in  Strawbridge  v.  Gurtiss,  3  Cranch, 
267,  2  L.  ed.  435,  which  was,  after  exhaustive  review  of  many 
intervening  cases,  restated  and  approved  by  Mr.  Justice  Field 
in  Susquehanna  &  W.  Valley  Coal  Co.  v.  Blatchford,  11  Wall. 
174,  20  L.  ed.  180,  and  later  approved  by  Mr.  Justice  Miller  in 
the  leading  case  of  Smith  v.  Lyon,  133  U.  S.  315,  33  L.  ed.  635, 
10  Sup.  Ct  Rep.  303,  that  "if  there  are  several  coplaintiffs,  the 
intention  of  the  act  is  that  each  plaintiff  must  be  competent  to 
sue,  and  if  there  are  several  codefendants,  each  defendant  must 
be  liable  to  be  sued,  or  the  jurisdiction  cannot  be  entertained,'' 
has  not  been  otherwise  affected,  but  is  still  the  law  and  binding 
upon  this  court;  and  that,  therefore,  where,  as  in  the  case  at  bar, 
there  are  citizens  and  residents  of  Porto  Rico  who  are  both  co- 
plaintiffs  and  codefendants  in  the  controversy  with  citizens  of 
the  United  States,  or  foreigners,  or  both,  this  court  has  no  juris- 
diction in  the  premises. 

Although  more  than  five  years  have  elapsed  since  the  enact- 
ment of  this  amendment,  it  does  not  appear  to  have  ever  been 
directly  passed  upon  in  the  sense  here  presented.    It  was  before 
II.  POBTO   Rioo. — 4. 
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the  court  two  or  three  times.  In  Compania  Anonyma  de  la  Luz 
Electrica  v.  Ponce  R.  &  Light  Co.  1  Porto  Rico  Fed.  Rep.  218, 
the  court  construed  the  amendment  to  the  extent  of  holding  that 
one  foreign  corporation  could  sue  another  corporation  in  this 
court  In  Martinez  de  Hernandez  v.  Bertran  y  Casanas^ 
No.  241,  ante,  4,  lately  pending  on  the  law  side  of  this  court, 
although  the  papers  in  the  case  show  that  the  exact  question  now 
before  the  court  was  raised,  yet  the  opinion  of  the  court  filed 
when  overruling  the  demurrer  does  not  pass  on  it  directly,  but 
states  that  the  question  'Tias  been  previously  passed  upon  by 
this  court,  and  it  is  uniformly  held,  in  construing  the  amend- 
ment of  the  organic  act  of  Porto  Rico,  approved  March  2d,  1901, 
that,  where  either  party  to  a  controversy  is  a  citizen  of  another 
state,  jurisdiction  follows." 

In  Ortiz  de  Rodriguez  v.  Vivoni,  1  Porto  Rico  Fed.  Rep. 
494,  the  amendment  was  again  construed,  the  court  holding 
that,  "if  it  be  true  that  when  this  suit  was  brought  they,  or 
either  of  them,  were  not  citizens  of  the  United  States,  or  citi- 
zens or  subjects  of  a  foreign  state,  then  this  court  has  no  jurisdic- 
tion." 

None  of  these  holdings  aid  us  in  determining  the  question  as 
to  whether  or  not  the  law  as  it  now  stands  requires  that  all  co- 
plaintiffs  and  codefendants  must  be  entitled  to  sue  or  be  liable 
to  be  sued,  respectively,  or  jurisdiction  does  not  lie. 

If  complainants'  contention  here  is  the  law,  then  this  court 
has  jurisdiction  of  every  sort  of  civil  legal  controversy  that  can 
arise  in  the  district,  save  cases  where  all  the  litigants  on  both 
sides  are  Porto  Ricans,  or  where  the  amount  involved  is  less 
than  $1,000. 

This,  in  fact,  is  exactly  what  is  contended,  and  it  is  argued 
that  such  must  have  been  the  intention  of  Congress  when  it 
enacted  the  amendment  referred  to,  because  unique  and  pecu- 
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liar  local  oonditions,  as  well  as  the  best  interests  of  the  people 
of  the  Umted  States  and  of  the  island,  required  that  it  should 
be  so ;  and,  further,  that  the  manifest  necessity  for  such  broad 
jurisdiction  caused  the  local  bar  to  press  Congress  for  the  enact- 
ment, and  that  it  was  believed  such  object  had  been  accom- 
plished until  it  was  ascertained  that  doubt  existed  about  the 
language  of  the  amendment  being  sufficiently  broad  or  specific 
to  have  that  effect. 

The  question  to  be  determined  is  therefore,  in  a  large  meas- 
ure, of  first  impression,  and  depends  upon  a  proper  interpreta- 
tion of  the  meaning  of  the  language  used  in  the  amendment 
It  is  admitted  that  the  jurisdiction  of  the  court,  previous  to 
the  enactment  of  the  amendment  in  question,  was  precisely  the 
same  as  that  of  a  district  and  circuit  court  of  the  United  States. 
Did  the  amendment  increase  the  jurisdiction  to  the  extent 
claimed  ? 

It  must  not  be  forgotten  that  Federal  courts  are  of  limited 
jurisdiction.  This  is  well  understood  and  has  been  many  times 
decided.  Mexican  Nat  E.  Co.  v.  Davidson,  167  U.  S.  208,  39  L 
ed.  675,  15  Sup.  Ct  Rep.  663,  and  cases  cited;  4  Fed.  Stat 
Anno.  p.  267,  note.  And  that,  if  jurisdiction  is  not  clearly 
given  by  act  of  Congress,  the  presumption  will  be  against  it 
Carter,  Jurisdiction  of  Federal  Courts,  pp.  7,  8 ;  Mansfield,  C. 
&  L.  M.  R.  Co.  V.  Swan,  111  U.  S.  379,  28  L.  ed.  462,  4  Sup. 
Ct  Rep.  610. 

One  of  the  best-considered  cases  of  the  many  to  be  found  in 
reports  of  the  Supreme  Court  of  the  United  States,  that  tend  t^ 
throw  light  upon  this  subject,  is  that  of  Smith  v.  Lyon,  supra. 
There  it  was  held,  following  Strawbridge  v.  Curtiss,  supra,  and 
a  large  number  of  cases  decided  after  the  date  of  that  case,  for 
nearly  a  hundred  years  up  to  1889,  that  the  judiciary  act,  even 
as  amended  in  1887-88  (24  Stat  at  L.  566,  chap.  373,  25  Stat 
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at  L.  433,  chap.  866,  TJ.  S.  Comp.  Stat  1901,  p.  508),  whe^  de- 
{ fining  the  jurisdiction  of  United  States  courts  when  the  action 
i  is  between  citizens  of  different  states,  and  providing  that  suits 
shall  be  brought  only  in  the  district  of  the  residence  of  ^'either 
the  plaintiff  or  the  defendant,"  included  within  its  compass  all 
coplaintiffs  and  all  codef endants  in  any  suit ;  and  it  was  stated 
that  the  statute  makes  no  provision  in  terms  for  the  case  of  two 
defendants  or  two  plaintiffs  who  are  citizens  of  different  states, 
and  makes  nq  provision  that  both  plaintiffs  may  unite  in  one 
suit  in  a  state  of  which  either  of  them  is  a  citizen.  In  that  case 
Mr.  Justice  Miller,  further  quoting  from  Chief  Justice  Mar- 
shall in  the  Strawbridge  Case,  approves  the  latter's  construc- 
tion of  the  meaning  of  the  sentence,  "suit  between  a  citizen  of 
the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state/'  when  it  is  held  "to  mean  that  each  distinct  interest 
should  be  represented  by  persons,  all  of  whom  are  entitled  to  si^e 
'ior  may  be  sued  in  the  Federal  courts.  That  is,  that  where  the 
interest  is  joint,  each  of  the  persons  concerned  in  that  interest 
must  be  competent  to  sue,  or  liable  to  be  sued,  in  the  courts  of 
the  United  States."  And  he  further  quotes  Mr,  Justice  Field 
in  Susquehanna  &  W,  Valley  Coal  Co.  v.  Blatchford,  11  Wall. 
172,  20  L.  ed,  179,  as  follows:  "In  other  words,  if  there  are 
'several  coplaintiffs,  the  intention  of  the  act  is  that  each  plaintiff 
must  b^  cpmpetent  to  sue,  and  if  there  are  several  codef  endants, 
each  defendant  must  be  liable  to  be  sued,  or  the  jurisdiction  can- 
.-not  be  entertained." 

Many  other  cases  are  discussed  briefly  where  the  same  mean- 
ing i3  given  to  the  sentence  above  quoted. 

f     Of  course  it  is  well  understood  that  the  judgment  of  the 

court  fihould  not  in  any  degree  be  influenced  by  the  construction 

^placed  upon  an  act  of  Congress  by  individual  members  of  either 

House  in  debate  or  in  reports,  especially  where  the  language,  of 
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the  act  itself  is  plain,  even  though  the  court  may  recuV  to  the  his-' 
tory  of  the  times  to  ascertain  the  necessity  or  causes  for  the  leg- 
islation. United  States  v.  Union  P*  R.  Co.  91  Ui.  S.  79,  23  L; 
ed.  '228.  "The  court  has  nothing  to  do  with  questions  of  mere 
policy  that  may  be  supposed  to  underlie  the  actions  of  Con- 
gress/' Dewey  v.  United  States,  178  U.  S.  621,  44  L.  ei  1175, 
20  Sup.  Ct.  Rep.  981 ;  1  Fed.  Stat.  Anno.  p.  xixv.,  note-  8. 
"Our  province  is  to  declare  what  the  law  is,"  Hadden  v-  The 
Collector  (Hadden  v.  Barney)  5  Wall.  107,  18  L.  ed  618. 

But  if,  out  of  mere  curiosity,  in  the  light  of  statements  madd 
during  this  argument,  resort  is  had  in  thia  instance  to  the  re- 
port of  the  United  States  Senate,  made  for  the  committee  by 
Senator  Foraker  at  the  time  of  the  passage  of  the  bill  of  which 
this  amendment  is  §  3,  it  will  be  found  not  to  throw  any  light 
whatsoever  on  the  subject,  more  than  does  the  language  of  the 
amendment  itself.  After  setting  out  what  the  law  was,  by  quOt-. 
ing  the  jurisdictional  clause  of  the  act  of  April  12,  1900,  thc^ 
report  continues  by  setting  forth  that  §  3  of  the  bill  extends  that 
jurisdiction  so  as  to  embrace  controversies,  etc.,  qiioting  froxtt 
the  section  we  are  now  seeking  to  construe,  and  then  goed  on  and- 
says :  ^^  As  the  law  now  stands,  this  court  has  jurisdiction  wher^ 
the  matter  in  dispute  exceeds,  exclusive  of  interest. or  costs,  the- 
sum  or  value  of  $2,000,  and  where  the  controversy  is  between 
citizens  of  different  states,  etc.  The  purpose  of  this  amendment, 
is  to  enlarge  the  jurisdiction,  as  indicated,  as. to  amount;  and,, 
also,  so  as  to  embrace  controversies  where  both  parties,  or  either- 
of  them,  are  citizens  of  the  United  States,  although  they  may 
be  citizens  of  the  same  state  of  the  United  States;  and  also  to- 
give  the  court  jurisdiction  in  controversies  where  the  parties,- 
<^r  either  of  them,  are  citizens  or  subjects  of  a  foreign  state  or 
stiates."  The  report  then  goes  on  to  say  that  this  provision  is* 
very  earnestly  recommended  in  a  number  of  lettisys  from  mem- 
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bers  of  the  bar  and  citizens  of  Porto  Eico,  the  general  character 
of  which  communications  is  set  forth  in  an  extract  from  a  letter 
of  Mr.  F.  H.  Dexter,  a  member  of  the  bar  at  San  Juan,  and  the 
extract  is  set  out  There  ia  nothing  in  the  extract  from  Mr. 
Dexter's  letter  that  throws  any  light  whatsoever  upon  the  ques- 
tion at  bar. 

•  But  in  looking  over  the  report  of  the  hearings  had  before  the 
[louse  committee  on  insular  affairs,  on  this  very  subject,  in  the 
56th  Congress,  it  appears  (p.  178,  report)  that  the  bar  of  Porto 
Rico  did  make  a  direct  and  strong  effort  to  broaden  the  jurisdic- 
tion of  this  court  as  is  here  contended  for  by  complainants,  be- 
cause the  chairman  of  the  committee  states  that  a  clause  in  the 
original  draft  of  the  bill  sent  to  him  from  Porto  Rico,  speaking 
of  the  jurisdiction,  provided  that  it  should  extend  to  all  cases 
"wherein  either  a  citizen  of  the  United  States  or  a  citizen  or 
subject  of  any  foreign  government  or  sovereign  is  a  necessary 
party  upon  either  side  of  the  controversy."  And  it  appears  on 
same  page,  from  the  evidence  of  Mr.  Abbott,  a  member  of  the 
Porto  Rico  bar,  who  was  there  testifying  before  the  House  com- 
mittee, that  the  original  draft  of  the  proposed  amendment  on 
this  question,  made  by  a  committee  of  the  Porto  Rico  bar,  used 
the  language,  ^'extend  to  and  embrace  controversies  where  a  citi- 
zen of  the  United  States  or  a  citizen  or  subject  of  a  foreign 
state  or  government  is  a  necessary  party,  etc."  Yet,  notwith- 
standing all  this,  the  amendment  was  passed  in  its  present 
form. 

But  it  is  plain  from  the  language  of  the  amendment  itself, 
that  the  jurisdiction  given  is  in  addition  to  what  the  court  be- 
fore possessed.  The  act  further  states  that  this  additional  juris- 
diction "shall  extend  to  and  embrace  controversies  where  the 
parties  or  either  of  them  are,"  etc.  Now,  this  in  and  of  itself  is 
ordinary  and  plain  language,  and  requires  us  only  to  understand 
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M^hat  is  meant  by  or  comprehended  in  the  words  "parties"  and 
"either." 

The  best  definition  of  the  word  "parties"  as  used  in  a  suit  in 
equity,  that  we  have  been  able  to  find,  is  contained  in  Bawle's 
Revision  of  Bouvier's  Law  Dictionary,  vol.  2,  p.  578,  and  is  as 
follows :  "The  person  who  seeks  a  remedy  in  chancery  by  suit, 
commonly  called  the  plaintiff,  or  complainant,  and  the  person 
against  whom  the  remedy  is  sought,  usually  denominated  the 
defendant,  or  respondent,  are  the  parties  to  a  suit  in  equity." 

As  to  the  word  "either,"  the  best  definition  we  can  find  is  in 
the  Century  Dictionary,  vol.  3,  p.  1857,  where  it  is  defined  as 
**being  one  or  the  other  of  two,  taken  indifferently,  or  ajs  the 
case  requires;  referring  to  two  units  or  particulars  of  a  class." 

In  the  case  at  bar,  "either"  refers  to  "parties,"  and  if  the  lat- 
ter word  includes  collectively  all  co-complainants  and  all  co- 
defendants  it  would  seem  to  follow  that  they  all  must  be  of  the 
dass  required;  that  is,  either  citizens  of  the  United  States  or 
citizens  or  subjects  of  a  foreign  state  or  states. 

It  is  useless  to  quote  authorities  in  support  of  the  well-known 
proposition  that,  where  a  law  is  expressed  in  plain  and  un- 
ambiguous terms,  no  room  is  left  for  construction;  and  that 
there  can  be  no  construction  where  there  is  nothing  to  construe ; 
because  construction  is  reserved  for  doubtful  language. 

These  statements  are  made  because,  in  the  light  of  the  rule 
laid  down  in  Smith  v.  Lyon,  133  U.  S.  315,  33  L.  ed.  635,  10 
Sup.  Ct  Bep.  303,  the  language  of  the  amendment  in  question 
is  plain  and  unambiguous.  If  any  other  effect  than  that  ad- 
mitted by  the  respondents  here  was  to  be  given  to  the  act,  it 
would  have  been  an  easy  matter  for  Congress,  instead  of  the 
language  used,  to  have  employed  other  and  more  specific  words, 
such  as,  "where  any  of  the  litigants  are  citizens  of  the  United 
States  or  citizens  or  subjects  of  a  foreign  state  or  states." 
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The  amendment  in  question,  restricted  as  to  its  exact  terms  as 
contended  for  by  respondents,  still  gives  the  court  large  addi- 
tional jurisdiction  over  what  it  before  possessed.  To  construe 
it  as  contended  for  by  complainants  would  be  to  aid  it  by  in- 
tendment, and  to  depart  from  sound  rules  of  construction.  This 
the  court  is  not  willing  to  do. 

The  demurrer  is  therefore  overruled,  with  costs,  the  plea  sus- 
tained, and  the  bill  will  be  dismissed,  unless  the  ooniplainants 
modify  their  bill  to  conform  to  this  opinion. 


JOHN  D.  H.  LUCE,  Survivor,  ET  AL. 

V. 

MULLENHOFF  &  KORBER  ET  AL. 


San  Juan,  Equity,  No.  377. 

1.  The  court  has  jurisdiction  of  a  case  on  the  ground  of  diverse  eitlsen- 

ship,  in  which  Porto  Ricans  are  parties  defendant  only. 

2.  A  demurrer  to  a  bill  charging  fraud  and  conspiracy  will  not  be  sustained 

when  it  appears  that  the  proceeding  is  directed  at  the  parties,  and  not 
at  judgments  and  decrees  already  entered  by  the  insular  courts. 

3.  In  cases  of  fraud,  the  provisions  of  local  laws  cannot  be  used  to  defeat 

or  limit  the  equity  powers  of  the  Federal  courts. 

4.  The  provisions  of  the  Porto  Rican  laws  prescribing  the  conditions  under 

which  corporations  can  sue  and  be  sued  in  Porto  Rico  have  no  appli- 
cations to  associations  other  than  corporations. 

5.  This  court,  as  a  court  of  equity,  if  it  possesses  jurisdiction  on  other 

grounds,  will,  in  cases  within  the  principles  of  equity,  grant  relief,  not- 
withstanding that  by  the  peculiar  construction  of  the  local  laws  the 
same  proceedings  could  not  be  maintained  in  the  local  courts. 

6.  Defendants  may  have  a  rule  for  costs. 

Order  filed  August  13,  1906. 


FEDERAL  REPORTS.  67 

Luce  y.  Mullenhoff  &  Korber. 

Francis  H.  Dexter,  Esq.,  solicitor  for  plaintiffs. 

Cay.  Coll  y  Cuchi,  Esq.,  and  Herminio  Diaz,  Esq.,  solicitors 
for  defendants. 

Order  by  Bodet,  Judge: 

This  cause  comes  before  the  court  at  this  time  upon  a  demur- 
rer to  the  bill  of  complaint,  which  was  recently  fully  argued  be- 
fore the  court,  and  thereafter  ably  supported  by  elaborate  writ- 
ten arguments  and  briefs,  by  the  respective  counsel,  to  which 
careful  attention  has  been  given. 

The  first  point  made  in  the  demurrer  is:  (^)  That  it  appears 
from  the  face  of  the  bill  of  complaint  that  the  court  has  no  juris- 
diction because  of  the  citizenship  of  the  parties.  This  point  is 
not  well  taken.  It  appears  from  the  bill  itself  that  Porto  Kicans 
are  parties  defendant  only,  and  that  point  has  been  decided 
against  defendants'  contention  in  the  case  of  Vallecillo  y  Man- 
dry  V.  Bertran,  ante,  46,  in  this  court.  And(b)  that  the  whole 
bill  does  not  set  forth  any  equity,  and  that  it  is  an  attempt  to  in- 
terfere with  a  judgment  or  decree  of  a  local  district  court,  duly 
entered,  and  with  the  operations  of  the  mortgage  law  and  regis- 
try of  property,  etc.  The  court  has  examined  the  bill  with  some 
care,  and  is  free  to  confess  that,  if  its  allegations  are  true,  it 
sets  out  a  most  unusual  case  of  fraud  and  conspiracy  against 
the  rights  of  the  complainants,  that  it  would  be  impossible,  in 
the  opinion  of  the  court,  to  have  corrected  anywhere  save  in  a 
court  of  equity  possessing  the  fullest  powers  of  a  chancellor. 
The  court  is  further  of  the  opinion  that  it  cannot  be  said,  at 
this  stage  of  this  proceeding,  whether  or  not  the  suit  will  of 
necessity  interfere  in  any  manner  with  the  judgment  or  decree 
of  the  district  court  referred  to,  or  that  it  will  operate  other  than 


68  PORTO  RICO 

Luce  ▼.  Mullenhoff  k  Korber. 

upon  the  parties  to  the  alleged  fraud,  and  upon  property  now  in 
their  hands  under  the  alleged  fraudulent  decrees  by  which  they 
obtained  it. 

The  further  statement  in  this  subhead  of  the  demurrer,  that 
the  bill  is  an  attempt  to  interfere  with  the  mortgage  law  of 
Porto  Rico,  which  of  necessity  was  a  part  of  the  contract  en- 
tered into  between  the  defendants  at  the  time  of  the  making  of 
certain  mortgages  mentioned  in  the  bill,  is  not  well  taken,  either. 
The  answer  to  it  is  that  fraud  of  the  grossest  kind  is  alleged, 
which,  as  alleged,  did  not  come  to  the  knowledge  of  the  com- 
plainants for  some  considerable  time  after  the  consummation 
of  all  the  proceedings  in  the  local  court.  Fraud  vitiates  every- 
thing, and  no  court  can  correct  frauds  as  well  as  a  court  of 
equity.  If  the  facts  of  this  bill  are  true — ^which  remains  to  be 
proved  after  answer  and  issue  joined — it  is  impossible  to  see 
how  the  complainants  could  have  any  remedy  at  law  that  would 
be  at  all  adequate. 

The  second  ground  of  demurrer  is  that  none  of  the  plaintiffs 
have  complied  with  the  requisites  prescribed  in  the  corporation 
laws  of  Porto  Rico  to  entitle  them  to  sue  or  be  sued  in  this 
island.  There  is  nothing  in  the  description  of  the  complainants, 
as  set  out  in  the  bill,  to  show  that  any  of  them  are  corporations, 
but,  on  the  contrary,  it  appears  they  are  all  firms  or  individuals, 
and  therefore  this  point  is  not  well  taken.  If  any  of  them  were 
corporations  of  any  state  of  the  United  States,  it  is  doubtful  if 
any  local  requirement  restricting  their  right  to  sue  in  the  courts 
would  be  constitutional.  They  would  have  the  same  right  to 
sue  as  any  other  citizen  of  the  United  States,  irrespective  of  any 
local  law. 

Whenever,  according  to  the  received  principles  of  equity,  a 
cause  for  equitable  relief  is  stated, — and  a  case  where  fraud  of 
the  character  alleged  in  this  bill  appears  certainly  comes  within 
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that  rule, — courts  of  the  United  States  will  grant  relief,  not- 
withstanding that  by  a  peculiar  structure  of  the  local  system  of 
laws  the  same  sort  of  proceeding  could  not  be  maintained.  This 
principle  is  decided  by  the  Supreme  Court  of  the  United  States 
in  Payne  v.  Hook,  7  Wall.  425,  19  L.  ed.  260.  Of  course  de- 
fendants, in  all  proper  cases  and  on  a  proper  showing,  can  pro- 
tect themselves  by  applying  to  the  court  for  a  rule  against  com- 
plainants for  a  proper  bond  for  costs. 

Believing  this  to  be  a  case  where  it  has  complete  jurisdiction 
if  proper  service  has  been  had,  and  where,  if  the  allegations  of 
the  bill  are  true,  the  relief  ought  to  be  granted,  the  demurrer 
will  be  overruled ;  and  it  is  so  ordered. 


MANUEL  FRANCO  OINS  ET  AL.,  Plffs., 

V. 

JUAN  JOSfi  MAESO  ET  AL,  Dfts. 


San  Juan,  Law,  No.  323. 

1.  A  verdict  and  judgment  will  be  set  aside  and  a  new  trial  granted  when 

the  charge  fails  to  define  to  the  jury  the  issues  in  the  case. 

2.  It  is  error  to  charge  the  jury  in  an  ejectment  case,  that  the  defendant 

can  only  recover  by  proof  of  his  own  title,  or  by  proving  title  in  a 
stranger. 

3.  In  such  a  case,  plaintiff  must  recover  on  the  strength  of  his  own  title. 

4.  A  motion  for  a  new  trial,  filed  during  the  term  at  which  the  judgment 

was  rendered,  may,  by  order,  be  carried  over  to  the  succeeding  term 
for  argument  and  decision. 

Order  granting  new  trial  filed  August  13,  1906. 
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Oins  ▼.  Maeso. 

Henry  F.  Hord,  Esq.,  and  Wm.  H.  Hawkins,  Esq.,  tor  the-: 

plaintiffs. 

Messrs.  Hartzell  &  Rodriguez  for  the  defendants. 
RoDEY,  Judge,  delivered  the  following  opinion: 
This  cause  came  on  to  be  heard  on  motion  of  the  defendanta 

for  a  new  trial  herein,  which  was  duly  filed  at  the  same  term  at 
which  the  verdict  was  rendered,  and  properly  carried  over  to 
the  present  time  for  decision.  The  motion  wad  argued  orally  by 
counsel  for  the  respective  parties,  and  thereafter  the  counsel  for 
defendants  filed  an  elaborate  brief  and  argument. 

An  examination  of  the  record  in  the  case  convinces  the  court 
that  the  learned  judge  who  presided  at  the  trial  did  not  present 
the  issues  to  the  jury  in  a  manner  to  enable  them  to  decide  the 
questions  of  fact  involved  therein,  in  accordance  with  law.  In 
fact,  it  is  impossible  to  conceive  how  any  judgment  that  will  not 
do  grave  injustice  to  certain  of  the  claimants  to  the  property 
can  be  entered  on  the  verdict  as  rendered ;  and  it  would  seem  as 
if  the  jury  were  led  to  believe  that  the  burden  of  proving  title 
in  themselves  or  in  someone  else  was  fxxt  upon  the  defendants, 
without  plaintiffs  being  obliged  to  recover  upon  the  strength  of 
their  own  title,  as  is  the  rule  in  ejectment 

There  are  many  other  reasons  for  granting  the  motion,  that 
appear  in  the  record  itself,  and  therefore  the  judgment  will  be 
vacated,  the  verdict  set  aside,  and  a  new  trial  granted. 


Note. — ^As  to  what  title  or  interest  will  support  an  action  of  ejectmeDt, 
see  note  to  Hancock  v.  McAvoy,  18  L.R^.  781. 
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IN  THE  MATTER  OF  THE  PROTEST  OF  J.  H.  CAUS- 
TEN,  Collector  of  Customs  at  San  Juan^  Porto  Rico,  for  a 
Review  of  the  Decision  of  the  Soard  of  Gteneral  Appraisers 
Sitting  at  New  York,  Sustaining  the  Protest  of  Cerecedo 
Hermanos  j  Coihpania  against  the  Said  Causten's  Classifica- 
tion and  Assessment  of  Certain  Wines  Imported  by  Thenu 


Law,  No.  369. 


Wine  imported  from  France  in  cases  containing  twenty-four  bottles  or 
jugs,  each  containing  less  than  a  quart,  but  more  than  a  pint,  are, 
under  the  United  States  tariff  and  provisions  of  the  reciprocity 
treaty  between  the  United  States  and  France,  subject  to  a  duty  of  $1.25 
per  case  and  5  cents  additional  for  each  pint  or  fraction  thereof  in  said 
ease,  to  be  found  by  summing  the  excess  in  each  bottle  or  jug; 
and  the  same  rule  applies  to  cases  of  a  dozen  bottles  or  jugs,  each  con- 
taining a  little  more  or  less  than  a  quart  of  wine. 

A  bottle  or  jug  containing  a  fraction  over  a  pint  of  wine  cannot  be  classi- 
fied as  a  quart  bottle  or  jug,  and  taxed  as  such  at  the  rate  of  92.50  per 
)  of  twenty-four  bottles  or  jugs. 

Opinion  filed  August  13,  1906. 


N.  B.  K.  Pettingill,  Esq.,  District  Attorney,  for  the  govern- 
ment. 

Henry  F.  Hord,  Esq,,  attorney  for  claimants. 

RoDKY,  Judge,  delivered  the  following  opinion : 

The  record  in  the  case  shows  that  the  collector  of  customs  at 
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the  port  of  San  Juan,  Porto  Rico,  charged  the  importing  firm  on 
thirty  cases  of  red  wine  imported  from  France,  containing 
twenty-four  bottles  in  each  case,  and  each  bottle  of  which  the 
collector  alleged  contained  17.3  fluid  ounces,  or  1.3  ounces  more 
than  a  full  pint,  at  the  rate  of  $1.60  per  dozen  bottles,  which,, 
after  deducting  the  proper  amount  under  an  existing  reciprocity 
treaty  with  France,  made  a  net  amount  of  $1.25  per  dozen  bot- 
tles, or  $2.50  per  box  or  case,  as  packed,  of  twenty-four  bottles.. 

The  importing  firm  contends  that  the  rate  they  should  be- 
charged  is  exactly  half  this  amount,  plus  5  cents  per  pint,  or 
fractional  part  thereof,  for  any  excess  beyond  one  pint  found 
in  each  bottle.  The  board  of  appraisers  sustained  this  construc- 
tion, and  said  (T.  D.  Vol.  11,  No.  7,  p.  28) :  "The  wine  in 
question  being  contained  in  cases  of  twenty-four  bottles,  and 
each  bottle  containing  over  a  pint,  was  clearly  subject  to  duty 
at  $1.60  per  case,  and  any  excess  beyond  this  quantity  found  in 
such  bottles  would  be  subject  to  a  duty  of  5  cents  per  pint,  or 
fractional  part  thereof."  The  goods  were  classified  and  the  duty 
levied  upon  them  under  f  296  of  the  tariff  act  of  1897  (30 
Stat  at  L.  174,  chap.  11,  U.  S.  Comp.  Stat  1901,  p.  1654),  the 
pertinent  portion  of  which  reads  as  follows :  "In  bottles  or  jugs, 
per  case  of  one  dozen  bottles  or  jugs,  containing  each  not  more 
than  one  quart  and  more  than  one  pint,  or  twenty-four  bottles  or 
jugs  containing  each  not  more  than  one  pint,  $1.60  per  case;, 
and  any  excess  beyond  these  quantities  found  in  such  bottles  or 
jugs  shall  be  subject  to  a  duty  of  5  cents  per  pint,  or  fractional 
part  thereof;  but  no  separate  or  additional  duty  shall  be  as- 
sessed on  the  bottles  or  jugs." 

The  question  involved  is  not  without  difficulty,  but  under  the 
rule  that  courts  of  justice  must  give  effect  to  every  portion  of  a 
statute,  rather  than  to  only  a  part  of  it,  the  court  is  bound  to 
sustain  the  board  of  general  appraisers.     It  is  difficult  to  see 
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what  the  words  used  in  the  statute,  "and  any  excess  beyond  these 
quantities  found  in  such  bottles  or  jugs  shall  be  subject  to  a  duty 
of  6  cents  per  pint,  or  fractional  part  thereof,"  are  intended  to 
mean,  unless  it  be  that  any  surplus  made  up  of  small  quantities 
found  in  such  "pint"  bottles,  more  than  one  pint,  and  in  "quart" 
bottles,  more  than  one  quart,  shall  be  subject  to  a  duty,  on  the 
aggregate  of  these  small  quantities,  of  5  cents  per  pint,  or  frac- 
tional part  thereof.  There  could  be  no  fractional  part  of  a  pint 
if  the  law  intended,  as  claimed  by  the  collector,  to  charge  for  a 
full  additional  pint  for  every  small  surplus  quantity  found  in 
each  bottle. 

Counsel  for  the  government,  during  the  hearing,  claimed  that, 
if  this  view  of  the  court  is  sound,  then  importers  can  easily 
evade  the  law  by  packing  their  wines  in  cases  of  twenty-four 
bottles  containing  just  a  little  less  than  a  quart  each,  and  thus 
import  the  difference  between  a  pint  and  almost  a  quart  at 
5  cents  per  pint,  when  twenty-four  pints  straight  in  bottles  would 
have  to  pay  $1.60,  or  6%  cents  per  pint. 

We  do  not  think  the  statute  justifies  this  contention.  We  be- 
lieve that  the  intention  of  the  lawmakers  was  to  charge  $1.60 
per  dozen  "quart"  bottles,  or  twenty-four  "pint"  bottles  of  wine, 
in  a  single  case  or  box,  and  that,  within  reasonable  limits,  if  the 
quart  bottles  contained  a  little  less  than  a  quart,  and  the  pint 
bottles  tmy  less  than  a  pint,  they  should  still  pay  the  duty  as 
though  they  contained  those  full  quantities  respectively;  but 
that,  if  either  of  them  ran  slightly  over  the  prescribed  quanti- 
ties, then  that  the  surplus  should  be  subject  to  a  duty  at  the  rate 
of  5  cents  per  pint,  or  fraction  thereof,  in  the  aggregate.  It  was 
in  evidence  that  "quart"  and  "pint"  bottles  are  not  exactly  uni- 
form in  size  in  commerce,  nor  are  they  always  filled  to  exactly 
the  same  level  in  particular  shipments.  In  fact,  it  was  in  evi- 
dence that  the  measurements  of  the  wine  in  question  ran  under 
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the  pint  (16  oz.)  and  over  the  pint  as  to  particular  bottles,  and 
that  the  17.3  fluid  ounces  was,  in  the  opinion  of  the  collector^ 
the  average  of  the  thirty  cases.  The  bottle  exhibited  to  and 
measured  before  the  court  during  this  hearing  ran  even  17 
ounces,  but  it  was  filled  to  the  cork. 

The  action  of  the  board  of  general  appraisers  will  therefore 
be  sustained. 


IN  THE  MATTER  OF  THE  PROTEST  OF  STTCESORES 
DE  M.  LOMBA  Y  COMPANIA,  Importers,  against  the 
Action  of  the  Collector  of  the  Port  of  San  Juan,  Porto  Rico, 
in  Classifying  and  Assessing  Duties  on  Shipments  of  Olives, 
and  to  Review  the  Action  of  the  Board  of  General  Appraisers 
Sitting  at  New  York,  Sustaining  Said  Collector. 

San  Juan,  Law,  No.  317. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  F.  FONT  T 

HERMANO. 

Law,   No.   318. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  FREIRIA  Y 

COMPANIA. 

Law,    No.    319. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  M.  MARTINEZ 
Y  COMPANIA. 

Law,   No.   320. 
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ALSO  IN  RE  A  SIMILAR  PROTEST  BY  SOBRINOS  DE 

EZQUIAGA. 

Law,  No.   322. 


ALSO  m  RE  A  SIMILAR  PROTEST  BY  SOBRINOS  DE 

EZQUIAGA. 

Law,  No.   331. 


ALSO  m  RE  A  SIMILAR  PROTEST  BY  F.  FONT  Y 

HERMANO. 

Law,  No.   332. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  SUOESORES 
DE  M.  LOMBIA  Y  COMPANIA. 

Law,   No.   333. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  F.  FONT  Y 

HERMANO. 

Law,  No.  350. 


ALSO  IN  RE  A  SIMILAR  PROTEST  BY  SOBRINOS  DE 

EZQUIAGA. 

Law,  No.   351. 


Olifvi  packed  in  brine  in  kegs  containing  less  than  1  gallon  each  should,  for 
enatoms  tariff  purposes,  be  classified  under  If  264  of  the  tariff  act  of 
of  1897  (30  8Ut.  at  L.  171,  chap.  11,  U.  S.  Comp.  SUt.  1901,  p.  1651), 
and  duties  assessed  at  25  cents  per  gallon. 

Opinion  filed  August  13,  1906. 
n.  POBTO  RiOO. — 5. 
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N.  B.  K.  Pettingill,  Esq.,  District  Attorney,  for  the  United 
States. 

r.  D.  Mott,  Jr.,  Esq.,  attorney  for  the  protestants. 

RoDEY,  Judge,  delivered  the  following  opinion: 

These  ten  cases  all  involve  the  same  question,  and,  by  consent 
of  counsel  at  the  hearing,  they  were  all  heard  together,  with  the 
understanding  that  one  decision  should  be  decisive  of  alL 

From  the  several  records  in  these  protests,  and  from  the  evi- 
dence heard  in  open  court,  it  appears  that  the  sole  question  to  be 
determined  is  whether  or  not  the  olives  in  brine  contained  in 
small  kegs  of  less  than  1  gallon  each,  and  which  are  sold  in  such 
packages  for  retail  consumption,  are  dutiable  under  the  pro- 
visions of  If  264  of  the  tariff  act  of  1897  (30  Stat  at  L.  171, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  1651),  at  25  cents  per  gal- 
lon, or  15  cents  per  gallon.  The  pertinent  portion  of  the  para> 
graph  in  question  of  the  tariff  act  reads  as  follows:  ^'Olives, 
green  or  prepared,  in  bottles,  jars,  or  similar  packages,  25  cents 
per  gallon ;  in  casks,  or  otherwise  than  in  bottles,  jars,  or  simi- 
lar packages,  15  cents  per  gallon."  The  collector  of  the  port 
considered  that  the  intent  of  Congress  with  reference  to  the 
rate  of  duty  to  be  charged  referred  to  size  of  package,  rather 
than  to  the  material  out  of  which  the  package  is  made ;  and  he 
therefore  assessed  them  as  "olives  in  bottles,  jars,  or  similar 
packages,  at  25  cents  per  gallon." 

Two  of  the  board  of  general  appraisers  at  New  York  sus- 
tained this  assessment  of  the  collector,  and  the  third  dissented. 
The  facts  were  stated  in  the  collector's  report  to  the  board  of 
general  appraisers,  and  came  up  with  the  record.  His  state- 
ment was  not  controverted  in  any  of  the  protests.  The  material 
portion  of  it  is  as  follows: 
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"In  regard  to  the  protests  against  the  assessment  of  duty  upon 
olives  in  kegs  containing  less  than  1  gallon  .  •  .  I  beg  to 
state  that  such  coverings  are  generally  nsed  for  shipments  of 
this  article  to  Porto  Bico^  for  the  reason  that  when  arriving  in 
larger  packages — of,  say,  from  5  to  10  gallons'  capacity — ^ihe 
goods  spoil  almost  immediately  in  this  climate;  and  it  has  there- 
fore been  found  necessary  to  import  in  smaller  quantities. 
These  olives  are  sold  to  both  wholesale  and  retail  dealers  in  the 
original  packages  in  which  imported,  and  are  distributed  by  the 
retailers  to  the  hotel,  restaurant,  and  family  trade  in  the  ori^- 
nal  packages,  and  opened  and  sold  to  the  poorer  class  of  trade 
at  the  rate  of  4  or  5  olives  for  1  cent  As  far  as  can  be  ascer- 
tained, these  goods  were  never  imported  in  this  manner  for  the 
purpose  of  bottling  or  otherwise  packing  for  retail  distribution, 
and  the  greater  part  are  sold  for  consumption  in  the  same  con- 
dition in  which  imported.'* 

On  the  hearing,  oue  of  the  little  wooden  kegs  was  exhibited 
in  evidence.  It  was  made  of  thick,  wooden,  tightly  fitting 
staves,  had  iron  hoops  and  strong  ends  just  like  any  cask  or  bar- 
rel, but  so  small  that  "keg"  suggested  itself  as  a  more  appro- 
priate name  for  it  Several  of  the  dictionaries  which  the  court 
has  examined  appear  to  define  the  word  "cask**  as  something 
larger  than  a  keg,  and,  in  fact,  often  as  large  or  larger  than  a 
barrel,  while  all  of  them  define  a  keg  as  something  oompara- 
tively  small,  of  that  same  character. 

The  majority  of  the  board  of  general  appraisers,  in  deciding 
the  matter,  wrote  an  opinion,  which  is  to  be  found  in  VoL  9, 
T.  D.  p.  1050.  An  examination  of  it  convinces  the  court  that 
its  reasoning  is  sound,  and,  no  evidence  having  been  introduced 
on  the  hearing  to  change  the  facts,  that  opinion  is  adopted  by  the 
court    It  is  as  follows: 

"In  decisions  heretofore  rendered,  the  board  seems  to  have 
held  that  the  distinction  made  by  the  law,  based  upon  the  man- 
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ner  of  packing  olives^  has  reference  to  the  size,  rather  than  to 
the  nature,  of  the  package;  that  is  to  say,  the  provision  for 
olives  'in  bottles,  jars,  or  similar  packages,'  embraces  goods  in 
small  packages  for  retail  consumption,  while  that  for  olives  'in 
casks,  or  otherwise  than  in  bottles,  jars,  or  similar  packages,' 
relates  to  goods  in  bulk,  which  require  repacking  before  being 
sold  for  the  retail  trade.  It  has  accordingly  been  held  that  olives 
imported  in  tin  cans  containing  from  5  to  15  gallons,  and  which 
were  to  be  repacked  in  jars  or  bottles  for  consumption,  are  duti- 
able under  the  latter,  rather  than  the  former,  provision.  Re 
Vitelli,  G.  A.  5,  448  (T.  D.  24,733).  Upon  the  same  principle, 
olives  in  large  j^rs  containing  about  10  gallons  each  were  held 
to  be  excluded  from  the  provision  for  'olives  in  bottles,  jars,  or 
similar  packages,'  and  to  be  dutiable  at  the  lower  rate,  as  olives 
otherwise  packed.  Ke  Yow  Yuen  &  Co.  Abstract  3,906  (T.  D. 
25,805). 

"If  the  style  and  character  of  the  packages  were  to  be  consid- 
ered, we  should  say  the  language  of  the  second  subdivision  of 
the  paragraph  applied  more  appropriately  to  olives  in  kegs, 
which,  under  this  view,  would  not  in  any  discriminating  sense 
be  'similar  packages'  to  bottles  or  jars.  On  the  other  hand, 
if  the  classification  is  to  be  governed  by  the  size  of  the  pack- 
age,—rwhether  suitable  for  retail  or  wholesale  transactions, — it 
seems  reasonable  that  the  first  clause  should  be  applied,  since 
the  kegs  in  question  are  shown  to  be  of  less  than  1  gallon  capac- 
ity, and  to  be  suitable  for  the  retail  trade. 

"The  reasoning  of  the  prior  rulings  of  the  board,  which  ex- 
cludes a  jar  too  large  to  be  considered  a  retail  package  from  the 
first  clause  of  the  paragraph,  would  as  inevitably  exclude  a  keg 
or  cask  too  small  to  be  regarded  as  a  bulk  importation,  and  suit- 
able for  retail  consumption,  from  the  second  provision,  and  place 
it  under  the  former.     This  principle  having  been  adopted  and 
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followed  by  the  board,  deference  to  previous  decisions  seems  to 
require  that  it  should  govern  in  the  case  at  bar. 

"Aside  from  the  question  of  stare  decisis,  we  think  a  reason- 
able construction  of  the  provisions  in  question  brings  us  to  the 
conclusion  we  have  reached.  There  would  be  no  logic  in  holding 
that  Congress  intended  to  distinguish  between  packages  of  the 
same  commodity  with  reference  to  the  component  material  of 
the  covering  or  package,  or  its  particular  style,  especially  in 
view  of  the  fact  that  glass  bottles  and  jars,  and  various  other 
glass  containers,  are  made  separately  dutiable,  even  when  filled 
with  merchandise  paying  a  specific  rate,  by  the  provisions  of 
17  99  and  100  of  the  act.  On  the  other  hand,  there  is  reason 
in  the  claim  that  the  distinction  is  based  upon  the  quantity  con- 
tained in  the  package,  owing  to  the  fact  that  the  small  packages 
are  ready  for  consumption,  and  require  more  labor  and  expense 
to  place  the  commodity  on  the  market  in  that  form. 

"It  is  suggested  that  the  case  is  distinguished  by  reason  of  the 
fact  that  casks  are  mentioned  in  the  last  part  of  the  paragraph, 
and  that  these  small  kegs  are  casks.  We  think  there  is  grave 
doubt  as  to  whether  packages  containing  less  than  a  gallon  could 
be  called  casks.  However  this  may  be,  we  hold  it  to  be  imma- 
terial, as  we  think  the  term  'similar  package'  has  reference  to 
similarity  in  size  and  use  in  trade." 

The  classification  of  the  goods  and  the  assessment  of  duties 
in  all  of  the  said  cases  at  25  cents  per  gallon,  by  the  collector 
and  by  the  board  of  general  appraisers^  will  therefore  be  sus- 
tained, and  the  protests  dismissed. 
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IN  KE  THE  NATURALIZATION  OF  LOUIS  A.  BONNET 

Y  JASPARD. 


1.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rioo 

lias  jurisdiction  to  naturalize  aliens,  by  virtue  of  its  general  jurisdiction 
M  a  district  court  with  circuit  court  powers  conferred  upon  it  by  the 
Ck>ngre8S  of  the  United  States. 

2.  A  declaration  of  intention  to  become  a  citizen  of  the  United  States, 

sworn  to  before  a  judge  of  a  municipal  court  of  Porto  Rico  during 
the  period  of  the  military  government  of  Porto  Rico,  constitutes  a 
sufficient  declaration  of  intention  to  become  a  citizen  of  the  United 
States  to  give  to  this  court  jurisdiction,  upon  proper  proofs  being 
presented  and  after  the  lapse  of  time  required  by  law,  to  issue  final 
naturalization  papers  to  such  applicant. 

3.  The  municipal  courts  of  Porto  Rico  during  the  time  of  the  military  gov- 

ernment of  Porto  Rico  were  courts  of  record  within  the  provisions  of  § 
2165  of  the  Revised  Statutes  of  the  United  States,  and  as  such  had 
jurisdiction  to  accept  the  affidavit  and  oath  of  the  intention  of  an 
alien  to  become  a  citizen  of  the  United  States,  and  thus  to  initiate  the 
proceeding  by  which  such  alien  might  eventually  receive  final  natural- 
ization papers  from  a  court  having  the  proper  jurisdiction  to  issue  the 
i    same. 

4.  The  declaration  of  an  intention  to  become  a  citizen  of  the  United  States, 

which  is  provided  for  by  §  2165  of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stat.  1901,  p.  1329),  is  not  considered  by  Con- 
gress or  the  courts  of  the  United  States  of  such  a  technical  character 
as  to  require  the  strict  compliance  which  is  always  required  in  the 
application  for  the  final  naturalization  papers  which  may  be  issued  in 
such  cases;  and  a  substantial  compliance  with  the  law  as  to  such  pre- 
liminary declaration,  although  subject  to  technical  objection,  is  often 
considered  a  sufficient  compliance,  inasmuch  as  the  competent  court, 
upon  the  application  for  final  admission  papers,  will  carefully  consider 
all  questions  of  informality  or  technical  error  in  passing  upon  such 
final  application. 

5.  Where  a  subject  of  the  Republic  of  France  residing  in  Porto  Rico  took 

an  oath  of  allegiance  and  subscribed  to  a  declaration  of  intention  to 
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Iieoome  a  citizen  of  the  United  States,  in  the  form  prescribed  by  the 
Revised  Statutes  of  the  United  States,  before  the  judge  of  a  municipal 
ooart  of  Porto  Rico  under  the  military  goyemment  of  the  United  States 
in  that  island,  on  October  23,  1809,  there  is  a  suflScient  compliance  with 
the  law  to  authorise  this  court,  after  the  expiration  of  the  time  pre- 
scribed by  the  Revised  Statutes,  to  entertain  an  application  for  the  issu- 
t  of  the  final  naturalization  papers  of  such  applicant. 

Opinion  filed  August  18,  1006. 


Messrs.  Hartzell  &  Rodriguez,  attorneys  for  applicant. 

N.  B.  K.  Pettingill,  Esq.,  District  Attorney,  as  amieiis 
curioB. 

BoDBT^  Judge,  delivered  the  following  opinion: 

This  matter  is  before  the  court  because  of  the  following  facts 
and  occurrences: 

On  July  the  26th,  1906,  during  the  present  term  of  this  court, 
the  above-named  person  presented  himself  in  open  court,  ac- 
companied by  Charles  Hartzell,  Esq.,  an  attorney  of  this  court, 
as  his  advocate,  and  also  accompanied  by  two  witnesses,  citi- 
zens of  the  United  States,  and  made  application  to  be  natural- 
ized; which  application,  after  investigation  and  taking  proof 
by  the  court,  and  after  argument  by  his  said  counsel,  was 
granted,  he  taking  the  oath  of  allegiance,  and  a  judgment  being 
duly  entered  admitting  him  to  citizenship.  Five  days  there- 
after, on  the  31st  of  the  same  month,  the  United  States  attorney 
for  this  district,  N.  B.  K.  Pettingill,  Esq.,  filed  a  petition  asking 
that  the  applicant  be  cited  to  show  cause  why  the  judgment  of 
the  court  admitting  him  to  citizenship  should  not  be  set  aside 
as  having  been  inadvertently  entered  under  a  misapprehension 
of  faqt,  ,and  Jiis  certificate  be  recalled  and  canceled. 
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The  court  thereupon  sent  for  Mr.  Hartzell,  and  the  matter  of 
this  application  for  a  rule  to  show  cause  was  argued  at  length 
by  both  sides.  The  point  made  in  the  petition  of  the  district  at- 
torney is  that  the  said  applicant  had  at  no  time  before  making 
his  said  final  application  made  a  declaration  of  his  intention  to 
become  a  citizen  of  the  United  States  before  any  court  compe- 
tent to  take  such  declaration.  The  several  hearings  had  on  this 
matter  developed  the  following  state  of  facts: 

That  the  applicant  is  thirty-nine  years  of  age.  That  he  is  a 
man  fairly  well  educated,  speaking  English,  French,  and  Span- 
ish. That  he  was  bom  in  the  island  of  Vieques  (a  part  of 
Porto  Kico),  of  French  parents,  who  had  shortly  before  removed 
thereto,  and  who  preserved  their  French  citizenship.  That,. 
save  for  temporary  absences,  he  has  always  lived  on  said  island. 
That  it  was  his  intention  at  the  time  of  the  American  occupation 
to  become  a  citizen  of  the  United  States,  and  that  he  believed 
he  had  so  become  a  citizen.  That  in  about  1898-99,  under  the 
military  government  established  by  the  Army  in  Porto  Rico,  he 
was  for  a  while  American  consular  agent  and  secretary  of  the 
municipality,  as  well  as  a  member  of  the  municipal  council,  at 
said  Vieques,  and,  later,  alcalde  or  justice  of  the  peace,  and  took 
all  the  oaths  of  allegiance  to  the  United  States  and  oaths  of  of- 
fice considered  necessary  in  the  premises.  That  after  the  estab- 
lishment of  civil  government  over  Porto  Rico,  in  1900,  he  wa&  ! 
elected  by  the  votes  of  the  people  of  his  district  as  alcalde,  and  ' 
took  the  prescribed  oath  to  support  the  Constitution  and  laws  1 
of  the  United  States  and  of  Porto  Rico,  to  qualify  himself  for 
the  discharge  of  his  duties,  which  he  duly  entered  upon  and  ' 
held  for  a  considerable  time.  That,  in  fact,  he  then  and  ever  \ 
since  believed  himself  to  be  an  American  citizen  until  recent 
political  strife  in  his  section  caused  the  institution  of  quo  war^  i 
ranto  proceedings  against  him  to  oust  him  from  the  office  of  i 
alcalde  which  he  held,  and  which  latter  fact  caused  him  to  take 
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advice,  lesnlting  in  this  application  to  be  naturalized.  That  the 
district  court  of  the  island,  sitting  at  Humacao,  recently,  in 
said  quo  warranto  proceedings,  held  that,  at  the  time  he  lastly 
took  said  office,  he  was  not  a  citzen  of  Porto  Rico  or  of  the 
United  States. 

The  declaration  of  intention  which  was  presented  by  the  ap- 
licant,  and  to  the  sufficiency  of  which  the  United  States  attorney 
objects  as  aforesaid,  was  made  by  him  before  a  municipal  judge 
of  Porto  Rico  under  the  United  States  military  government,  on 
October  23,  1899,  some  six  months  after  the  date  of  the  treaty 
of  Paris,  and  about  the  same  length  of  time  before  the  estab- 
lishing of  civil  government  in  Porto  Rico. 

The  declaration  is  on  a  printed  Spanish  form,  and  a  transla- 
tion of  it  is  as  follows: 

Oath  of  Allegiance  to  the  United  States  of  America. 

I,  Louis  Amade  Bonnet  y  Jaspard,  native  of  Vieques,  prov- 
ince of  Porto  Rico,  bom  the  7th  of  March,  1867,  by  these  pres- 
ents declare  and  solemnly  swear  that  I  have  lived  in  Porto  Rico 
during  the  past  five  years,  and  during  the  past  six  months  in 
the  municipality  of  Vieques,  and  that  it  is  my  true  and  lawful 
intention  to  become  a  citizen  of  the  United  States  of  America, 
and  by  these  presents  I  renounce  forever  all  obedience  and  fidel- 
ity to  every  foreign  prince,  potentate,  state,  and  sovereignty 
whatsoever,  and  in  particular  to  the  Republic  of  France,  of 
which  I  was  a  subject.    So  help  me  God. 

Sworn  to  and  subscribed  before  me  this  23d  of  October,  1899. 
(Sig.)  Louis  Amade  Bonnet  G.  Brignoni. 

Municipal  Judge. 

(Seal  of  the  municipal  court.) 

The  United  States  attorney  does  not  dispute  that  this  court, 
under  its  jurisdiction  as  a  circuit  and  district  court  of  the  Unit- 
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ed  States,  is  vested  with  power,  which,  it  is  admitted,  previous 
judges  have  several  times  exercised,  to  naturalize  aliens  (not 
Porto  Kicans,  as  they  owe  permanent  allegiance  to  the  United 
States),  if  such  aliens  meet  the  requirements;  nor  does  he  denv 
that  residence  in  Porto  Kico  since  the  date  of  the  treaty  can  be 
counted  as  residence  in  the  United  States  or  its  territories,  8ucb 
as  is  required  by  subs.  3  of  §  2165  of  the  Eevised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  1329).  In  fact,  that  such  residence  can 
be  so  counted  is  made  manifest  by  §  30  of  the  new  naturalization 
law,  approved  June  29th  last,  which  is  to  be  in  effect  October 
1st,  which,  omitting  other  portions,  reads :  "And  residence  with- 
in the  jurisdiction  of  the  United  States,  owing  such  permanent 
allegiance,  shall  Ibe  regarded  as  residence  within  the  United 
States  within  the  meaning  of  the  five  years'  residence  clause  of 
the  existing  law." 

Section  21G5  of  the  Eevised  Statutes  provides  that  an  appli- 
cant for  naturalization  "shall  declare  on  oath  before  a  circuit 
or  district  court  of  the  United  States,  or  a  district  or  supreme 
court  of  the  territories,  or  a  court  of  record  of  any  of  the  states 
having  common^law  jurisdiction  and  a  seal  and  clerk,  two  years 
at  least  prior  to  his  admission,  that  it  is  bona  fide  his  intention 
to  become  a  citizen  of  the  United  States,  and  to  renounce  for- 
ever all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and  particularly  by  name,  to  the  prince, 
potentate,  state,  or  sovereignty  of  which  the  alien  may  be  at  the 
time  a  citizen  or  subject." 

Was  the  municipal  court  at  the  time  of  the  military  govern- 
ment of  Porto  Rico  such  a  court  as  is  contemplated  by  the  fore- 
going section  of  the  law?  And,  if  it  was  not,  was  it  such  a 
court  as  could  receive  such  a  declaratory  statement,  under  the 
peculiar  circumstances  and  conditions  then  existing  here  under 
the  war  power?    It  has  been  treated  as  a  court  of  record  within 
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the  meaning  of  art.  9  of  the  treaty  of  Paris,  before  which  Span- 
ish subjects,  natives  of  the  Peninsula,  could,  within  the  term  of 
one  year  after  the  date  of  the  treaty,  preserve  their  allegiance 
to  the  Crown  of  Spain  by  making  a  declaration  to  that  effect, 
because  it  is  in  evidence  that  more  than  six  thousand  such  dec- 
clarations  were  made  before  it,  and  are  considered  sufficient  by, 
and  are  on  file  with,  the  proper  authorities  who  have  the  custody 
of  them.  It  was  shown  in  evidence  that  it  had  a  clerk,  a  mar- 
shal, and  a  seal,  and  kept  full  records  of  its  proceedings;  that 
it  had  jurisdiction  up  to  $400,  and  that  its  jurisdiction  up  to 
that  limit  was  common-law  jurisdiction  pro  tanto.  If  it  is  a 
court  of  sufficient  dignity  to  enable  Spanish  subjects,  natives  of 
the  Peninsula,  to  retain  their  allegiance  to  the  Spanish  Crown, 
under  a  solemn  treaty,  by  taking  and  recording  their  declara- 
tions in  that  behalf,  surely  it  ought  to  be  considered  as  a  court 
before  which  a  declaration  of  intention  to  become  a  citizen  of 
the  United  States  could  be  made.  It  may,  of  course,  be  doubted 
whether  there  was  any  court  in  Porto  Rico  during  the  military 
government,  that  could  take  such  a  declaration,  or  even  that 
the  naturalization  laws  were  at  that  time  in  force  in  the  island 
at  aU. 

The  United  States  attorney  admitted  during  the  hearing  that 
the  court  known  as  the  provisional  court,  established  under  a 
general  order  during  such  occupation, — and,  by  the  way,  of 
which  he  was  the  learned  Judge, — did  receive  such  declara- 
tions, and  that  previous  judges  of  this  court  had  held  them  to 
be  sufficient,  under  §  2165  of  the  Eevised  Statutes.  If  this 
holding  was  right,  we  can  see  no  reason  why  the  municipal 
court  could  not  have,  with  equal  authority,  taken  such  declara- 
tions. It  has  been  held  that  if  a  court  exercise  any  part  of  com- 
mon-law jurisdiction,  it  is  sufficient  for  this  purpose.  United 
States  V.  Power,  14  Blatchf.  223,  Fed.  Cas.  No.  J6,080 ;  Re 


76  «  PORTO  RICO 
Re  Bonnet  y  Jaspard. 

Conner,  39  Cal.  98,  2  Am.  Eep.  427 ;  Re  Dean,  88  Me.  493,  13 
L.R.A,  229,  22  AU.  385 ;  People  ex  rel.  Brackett  v.  McQowan^ 

77  111.  644,  20  Am.  Rep.  254;  United  States  v.  Lehman,  39 
Fed.  49. 

In  the  treaty  of  Paris,  in  the  2d  clause  of  art.  9,  it  was  pro- 
vided that  "the  civil  rights  and  political  status  of  the  native 
inhabitants  of  the  territories  hereby  ceded  to  the  United  States 
shall  be  determined  by  the  Congress."  [30  Stat,  at  L.  1769.] 
This  might  be  broad  enough  to  include  the  applicant  under  the 
term  "native  inhabitants,"  and  thus  put  him  in  the  list  with 
Porto  Ricans,  who  cannot  be  naturalized  in  Porto  Rico  under 
existing  law,  although  it  is  doubtful  if  that  was  the  intention, 
as  he  was  then  a  subject  of  France.  But  even  if  that  clause 
was  intended  to  embrace  such  as  he,  Congress  failed  thereafter 
in  the  organic  act  to  provide  for  persons  in  his  condition,  and 
left  an  apparent  hiatus  in  the  law.  Section  7  of  the  act  of 
April  12,  1900,  commonly  known  as  the  Foraker  act,  providing 
a  civil  government  for  Porto  Rico,  when  declaring  who  should 
be  considered  Porto  Ricans,  limited  the  people  who  could  be 
thus  classed  to  all  inhabitants  continuing  to  reside  therein  and 
who  were  Spanish  subjects  at  the  date  of  the  treaty,  and  have 
not  preserved  their  allegiance  to  Spain  in  the  manner  pro- 
vided. This,  of  course,  excludes  a  man  like  the  applicant,  who 
is  perhaps  a  native  inhabitant,  though  French,  and  leaves  him 
in  an  anomalous  position  for  at  least  two  years,  if  his  present 
certificate  of  naturalization  should  be  set  aside. 

Whatever  may  be  the  intention  of  Congress  with  reference 
to  the  future  status  of  Porto  Ricans,  there  is  nothing  in  the  law 
that  shows  any  intention  not  to  accord  all  foreigners  in  Porta 
Rico  the  same  privileges  that  are  accorded  to  citizens  of  their 
nations  in  the  United  States  proper;  and  the  natural  inference 
is  that  foreigners  in  Porto  Rico  have  the  right  to  become  citi- 
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-cens  of  the  United  States  if  they  meet  the  requirements.  The 
policy  of  this  country  has  heretofore  ever  been  that  of  extending 
the  blessings  of  our  liberties  to  citizens  of  all  civilized  nations 
that  come  among  us.  Contrary  to  what  many  courts  in  some 
measure  appear  to  have  considered,  the  making  of  a  preliminary 
declaratory  statement  of  an  intention  to  become  a  citizen  of  the 
United  States  has  never  been  considered,  by  Congress  at  least, 
of  prime  importance,  and  wherever  a  substantial  compliance 
with  law  has  existed  in  that  regard,  and  only  technical  failures 
or  omissions  occur,  and  complete  qualification  of  the  appli- 
cant was  shown  on  his  final  admission  by  a  competent  court, 
Congress  has  corrected  in  every  instance,  by  special  act,  all 
pluvious  informalities. 

Judge  Campbell,  of  the  supreme  court  of  Michigan,  in  the 
case  of  Andres  v.  Arnold  (1889)  77  Mich.  85,  6  L.R.A.  238, 
43  N.  W.  857,  made  a  commendable  research  into  history  on 
this  subject,  and  shows  plainly  that  'Hhe  history  and  construc- 
tion of  the  naturalization  laws  show  that  this  declaration  con- 
fers no  privileges,  and  fixes  no  rights,  and  is  not  jurisdictional." 
This  statement  of  the  learned  judge  is  perhaps  not  strictly  the 
fact  in  public-land  states,  and  territories,  but  it  is  certainly  the 
fact  as  to  foreigners  in  Porto  Eico.  It  has  been  repeatedly 
held  that  no  inquiry  can  be  made  to  attack  the  suflSciency  of 
final  admission  to  citizenship,  as  to  a  want  of  conformity  to 
previous  requirements  of  the  statutes.  Campbell  v.  Gordon,  6 
Cranch,  176,  3  L.  ed.  190;  Stark  v.  Chesapeake  Ins.  Co.  7 
Crancii,  420,  3  L.  ed.  391 ;  Spratt  v.  Spratt,  4  Pet.  393,  7  L. 
ed.  897.  The  naturalization  laws  originally  required  no  pre- 
liminary declaration  at  all.  Two  years  residence  was  suflicient. 
1  Stat,  at  L.  103,  chap.  3.  Judge  Campbell  further  points  out 
that  in  1795  the  rule  requiring  a  declaration  of  intention  to  be- 
come a  citizen  was  first  adopted,  and  was  then  fixed  at  three 
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years,  instead  of  two,  as  now  required.  1  Stat  at  L.  414,  chap. 
20.  At  all  times  in  our  history  this  declaration  of  intention  to 
become  a  citizen  has  been  merely  the  ex  parte  oath  of  the  appli- 
cant, and  no  formal  inquiry  was  ever  made  judicially  until  the- 
applicant  applied  for  his  final  papers,  when  all  necessary  facta 
were  looked  into.  In  1798  some  very  stringent  laws  were 
passed,  requiring  a  declaration  of  five  years  before  admission, 
and  fourteen  years  residence  in  the  coimtry,  with  a  few  excep- 
tions, but  in  1802  the  old  rule  was  restored.  2  Stat  at  L.  153,. 
chap.  28.  In  1804  declarations  of  intention  were  dispensed 
with  in  cases  where  residence  dated  back  of  the  law  of  1802. 
In  1824  a  most  liberal  law  was  enacted,  and  the  time  for  de- 
claring intention  was  fixed  at  two  years  before  final  admission. 
At  this  time  our  law,  dispensing  with  the  declaration  of  inten- 
tion by  minors  who  lived  for  three  years  of  their  minority  in 
the  country,  and  permitting  them  to  make  the  declaration  and 
take  the  final  oath  at  once  after  five  years  residence,  was  enacted. 
The  law  corrected  all  informalities  in  previous  declarations  of 
intention,  and  went  to  the  extent  of  holding  that  final  admis- 
sions that  had  been  permitted  by  the  courts  where  no  previous 
declaration  of  intention  had  been  made  at  all  were  validated. 
4  Stat  at  L.  69,  chap.  186  (U.  S.  Comp.  Stat  1901,  p. 
1332).  About  that  time  a  law  was  passed  exempting  persons 
who  came  to  the  country  between  1802  and  1812  from  making 
a  declaration  of  intention.  4  Stat  at  L.  310,  chap.  116.  In 
1848  the  old  law,  requiring  continuous  residence  in  the  country, 
was  repealed.  9  Stat,  at  L.  240,  chap.  72.  The  revision  of  the 
laws  of  1872,  which  is  well  known  to  have  been  a  bungling 
piece  of  work,  omitted  the  validating  statute  of  1824,  but  that 
act  was  included  in  the  reprint  of  1876.  Judge  Campbell,  with 
apparent  reason,  says  it  is  difficult  to  see  for  what  purpose  laws 
requiring  this  preliminary  declaration  were  enacted,  unless  as 
a  reminder  to  the  applicant  that  he  ought  not  to  become  a  citi* 
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zen  without  two  years'  deliberation.  This  preliminary  declara- 
tion is  dispensed  with^  as  is  well  known^  in  many  cases.  Sol- 
diers honorably  discharged  do  not  have  to  make  it.  Informali* 
ties  in  and  about  naturalizations,  whenever  brought  to  the  at- 
tention of  Congress,  or  when  questioned  in  the  courts,  have  been 
treated  liberally  in  favor  of  the  applicant  As  late  as  June, 
1906,  Congress  passed  an  act  to  cure  mistakes  or  informalities 
that  had  been  made  in  certificates  of  naturalization  after  the 
passage  of  the  act  of  1903,  and  also  cured  all  declarations  of  in- 
tention and  certificates  of  naturalization  issued  by  the  criminal 
court  of  Cook  county,  lUnois,  which,  it  transpired,  had  acted 
in  numerous  cases  without  jurisdiction.  The  Congressional 
Kecord  shows  very  many  cases  relating  to  members  of  both 
Houses  of  Congress,  where  very  liberal  views  were  taken  regard- 
ing the  citizenship  of  persons  claiming  seats  therein.  In  a  re- 
cent very  celebrated  case,  that  of  Boyd  v.  Nebraska,  relating  to 
the  governorship  of  the  state  of  Nebraska  (143  U.  S.  135,  36 
L.  ed.  103,  12  Sup.  Ct  Eep.  375),  the  court  indulges  in  a  most 
exhaustive  and  learned  review  of  the  naturalization  laws,  and  it 
is  demonstrated  that  mere  informalities  in  preliminaries  to 
naturalization  are  not  looked  upon  with  favor,  but  that  where 
good  faith  in  the  applicant  is  shown,  and  he  is  otherwise  quali- 
fied, the  laws  are  liberally  construed  in  his  favor. 

In  this  case  the  applicant  has  certainly  shown  the  best  of  in- 
tentions. He  has  several  times  during  about  eight  years  last 
past  taken  a  solemn  oath  to  support  the  Constitution  and  laws 
of  the  United  States;  he  has,  in  fact,  administered  to  some  ex- 
tent those  laws  for  seven  years.  He  took  the  exact  oath  re- 
quired by  law  as  a  declaration  of  intention,  in  form  at  least, 
before  a  court  of  record  and,  to  some  extent,  exercising  common- 
law  jurisdiction.  He  has  held  office  under  the  flag  of  the  Unit- 
ed States ;  he  has  been  proved  to  be  a  man  of  good  moral  charac- 
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ter,  and  well  disposed  toward  American  institutions,  and  not  to 
be  in  any  manner  in  sympathy  with  the  doctrines  of  anarchists 
or  those  who  oppose  all  organized  government,  and  as  to  personal 
qualifications  has  been  shown  to  be  fairly  well  educated  in  three 
languages.  In  the  hearing  that  took  place  before  the  court  on 
his  final  admission,  he  proved  conclusively  all  of  the  above  f  acts, 
and,  further,  that  it  has  been  bona  fide  his  intention  ever  since 
the  American  occupation  of  this  island,  some  eight  years  ago, 
to  become  a  citizen  of  the  United  States,  and  that  he  in  fact  be- 
lieved he  was  such  citizen,  and  apparently  appreciated  it  and 
was  proud  of  it.  Further,  it  is  manifest  that,  having  lived  in 
the  place  where  he  now  resides,  since  he  was  bom,  if  such  resi- 
dence could  count  for  him,  after  the  change  of  sovereignty,  al- 
though being  foreign  soil  during  his  minority,  he  could  be  held, 
imder  §  2167  of  the  Revised  Statutes,  to  have  spent  more  than 
three  years  of  his  minority  in  the  country,  and  thus  have  ob- 
tained the  right  to  make  his  declaration  of  intention,  and  be 
finally  admitted  on  the  day  the  certificate  was  issued  to  him. 

The  judgments  of  courts,  such  as  this  is,  are  in  a  measure 
sacred  and  solemn  legal  proceedings,  not  to  be  lightly  cast  aside ; 
and  therefore  realizing,  as  the  court  does,  that  no  injury  has 
occurred,  and  that  the  applicant  has  substantially  and  in  good 
faith  complied  with  every  requirement  of  law,  aU  doubts  should 
be  resolved  in  his  favor.  If  the  judgment  is  set  aside,  it  can 
have  no  effect  other  than  to  make  the  applicant  wait  two  years, 
and  put  him  to  a  lot  of  trouble  under  the  new  naturalization 
law  approved  June  29  last,  which  will  be  in  force  ninety  days 
after  its  approval,  and  with  every  requirement  of  which,  in 
substance  at  least,  he  has  already  and  in  good  faith  complied. 

Therefore,  there  appearing  to  be  no  substantial  merit  in  the 
objection  that  is  made  to  his  naturalization,  and  that  it  comes 
rather  late,  being  after  the  judgment  has  been  duly  entered, 
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the  petitioii  for  a  rule  to  show  cause  will  be  denied,  and  the 
judgment  of  the  court  admitting  him  to  citizenship,  heretofore 
entered,  pennitted  to  stand. 


THE  UNITED  STATES 

V. 

SaXOADIO  BENITEZ  HERNANDEZ. 


San  Juan,  No.  356,  Criminal. 

Bf  tbe  organic  act  of  Porto  Rico  (April  12,  1900)  the  local  courts  were 
given  jurisdiction  coterminous  with  the  political  boundaries  of  Porto 
Rico.  The  legislature  of  Porto  Rico  on  February  16,  1903,  passed  an 
act  giving  the  United  States  government  exclusive  jurisdiction  over 
certain  military  reservations.  Held,  that  the  district  court  of  the 
United  States  for  Porto  Rico  has  exclusive  jurisdiction  of  offenses  com- 
mitted within  said  reservation  limits. 

Opinion  filed  August  22,  1906. 


N.  B.  K*  PettingiU,  Esq.,  District  Attorney,  for  the  tJnited 
States. 

Henry  F»  Hard,  Esq.,  by  appointment,  attorney  for  defend- 
ant 

Mr.  Frank  Fevdlle,  Attorney  General  of  Porto  Rico,  amicus 
curies. 

BoDET,  Judge,  delivered  the  following  opinion! 
II.  PoBTO  Rico— 6. 
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This  cause  comes  before  the  court  on  a  motion  in  arrest  of 
judgment  filed  by  counsel  for  the  defendant.  The  facts  in  the 
case  are  that  on  April  24,  1906,  an  indictment  was  duly  re- 
turned into  court,  on  which  he  was  afterwards  convicted,  char- 
ging the  defendant  with  the  crime  of  larceny,  committed  within  a 
place  under  the  exclusive  jurisdiction  of  the  United  States^ 
known  as  the  Military  Reservation  at  San  Juan,  Porto  Rico,  in 
that  he  did  steal,  take,  and  carry  away  one  gold  chain,  one  silver 
bracelet,  and  one  silver  ring,  all  of  the  value  ot  $5  of  the  goods 
and  property  of  one  George  Mills  then  and  there  being,  with  the 
intent  to  convert  the  said  articles  to  his  own  use. 

The  indictment  is  returned  under  §  6356  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  8638),  providing  that  any  per- 
son committing  such  crime  shall  be  punished  by  $  fine  of  not 
more  than  $1,000,  or  imprisonment  for  not  more  than  one  year, 
or  both* 

The  grounds  of  the  motion  are  that  it  appears  from  the  face 
of  the  indictment  and  from  the  evidence  adduced  at  the  trial, 
that  the  offense  was  committed  within  the  limits  of  the  military 
reservation  at  San  Juan,  Porto  Rico,  and  that  such  reservation 
is  not  within  the  exclusive  jurisdiction  of  the  United  States, 
but  that  this  class  of  crimes  is  within  the  territorial  jurisdiction 
of  the  insular  district  court  of  the  district  of  San  Juan,  because 
the  offense  so  charged  is  not  one  against  the  operations  of  the 
Federal  government.  This  brings  before  the  court  for  the  first 
time,  as  it  appears,  the  question  whether  this  military  post  or 
reservation  is  under  the  exclusive  jurisdiction  of  the  United 
States  as  to  crimes  of  this  character.  It  is  admitted  that  the 
crime  in  question  was  committed  on  a  portion  of  the  United 
States  military  post  reserve  in  question,  northeast  of  the.  quar- 
termaster's stables,  that  is  actually  occupied  and  used  by  the 
military  forces  of  the  United  States. 
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Tbe  case  is  of  considerable  interest'  because  of  b,  oonfli(it  of 
authority  that  has  arisen  between  the  United  States  ofiScials  da 
said  reserve,  and  the  authorities  of  -the  insular  government,  ow- 
ing to  the  killing  by  a  soldiery  some  time  since,  of  a  civilian,  who, 
it  is  said,  was  attempting  to  commit  some  crime  thereon  at  the 
time.  For  this  reason j  the  question  of  jurisdiction  has  been  a 
matter  of  correspondence  between  the  governor  of  Porto  Riiio 
and  the  Department  of  War  at  Washington.  ' 

Acting  Judge  Advocatcj  General  Crbwder  made  an  exainina- 
tion  of  the  question  for 'the  Departttient,  and,  under  date  '6i 
June  4,  1906,  rendered  a  Very  carefully  considered  opiiiion'  io 
the  Honorable,  the  Secretary,  of  War,  holding  that,  under  the 
law  as  he  looked  at  it,  juTisdietion  over  ordinary  civH  crim^ 
committed  upon  reservations/ not  involving  offenses  against  the 
Federal  government,  had  passed  to  the  insular  courts,  and  rec- 
ommended that  Congress  be  asked  for  additional  legislation,  re- 
claiming this  jurisdiction  and  vesting  the  same  in  this  court. 
No  reference  is  made' by  the  judge  advocate  general,  in  this 
opinion  of  his,  to  the  cAse  of  Benson  v.  United  States,  146  XT.  S. 
330,  36  L.  ed.  994,  13  Sup.  Ct  Rep.  60,  and,  as  in  our  search 
we  only  managed  to  find  that  case  by  accident,  it  not  being  in- 
dexed in  the  digest  at  hand,  his  attention  may  not  have'  been 
called  to  it.  Neither  did  he  refer  to  th6  act  hereinafter  referred 
to,  passed  in  1903  by  the  legislative  assembly  of  Porto  Bioo, 
specifically  ceding  exclusive  jurisdiction  to  the  United  States 
over  the  reserve  in  question^  and  all  others  in  the  island,  with  a 
slight  exception,  nor  did  counsel  on  either  side  call  attention  to 
that  act  or  mention  it  until  after  the  court  found  it  for  iteelt 

Secretary  Taft,  whose  reputation  as  a  judge  is  second  to  that 
of  no  other  man,  when  transmitting  this  opinion  of  the  judge 
advocate  general  to  the  governor  of  Porto  Rico,  wrote  a  letter 
expressing  his  legal  views  on  the  subject.    And,  as  the  opinioii 
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of  the  War  Department  and  this  letter  of  the  Secretary  -were 
furnished  to  the  court  as  a  part  of  the  argument  of  the  attorney 
general  of  the  island,  who,  by  leave,  appeared  in  this  cause  with 
coimsel  for  the  defendant;  and  because  the  Secretary's  letter 
makes  a  concise  statement  of  the  jurisdiction  which  G.  O.  No. 
88  of  the  military  government  gave  to  the  provisional  court  on 
this  island,  we  feel  authorized  in  setting  out  a  portion  of  the 
Secretary's  letter  here. 

^^Your  letter  of  the  1st  ult,  transmitting  copy  of  the  com- 
munication of  the  post  commander  of  the  post  of  San  Juan, 
Porto  Bico,  denying  officials  of  the  local  insular  court  authority 
to  serve  process  within  said  post,  arising  out  of  the  crime  of  a 
soldier  committed  thereon,  together  with  a  letter  of  the  attorney 
general  of  Porto  Eico  arguing  the  legal  questions  which  this 
denial  of  jurisdiction  presents,  was  referred  for  consideration 
to  the  judge  advocate  general  of  the  Army,  a  copy  of  whose  opin- 
ion is  inclosed  herewith. 

"I  concur  in  the  opinion  rendered  by  the  acting  judge  advo- 
cate general  in  so  far  as  it  is  held  that  the  laws  and  ordinances 
of  Porto  Eico,  when  not  in  conflict  with  the  laws  of  the  United 
States  not  locally  inapplicable,  extend  to,  and  are  in  force  in  and 
over,  all  lands  reserved  by  the  United  States  for  military  and 
other  public  purposes,  savmg  always  that  instrumentalities  of 
the  Federal  government  located  thereon  are  exempt  from  local 
control.  This  includes,  of  course,  the  criminal  laws  of  the  island 
of  Porto  Eico ;  but  whether  or  not  the  enforcement  of  these  lat- 
ter within  and  upon  such  reservation  is  left  wholly  to  the  insular 
courts  is,  I  think,  open  to  some  doubt.  This  doubt  arises  from 
the  fact  that,  during  the  period  of  military  government,  and  by 
virtue  of  G.  O.  88,  department  of  Porto  Eico,  1899,  which  or- 
der had  the  force  and  effect  of  law,  jurisdiction  to  try  offenses 
committed  by  or  against  persons  belonging  to  the  Army  or  Navy, 
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or  against  their  property,  and  offenses  committed  by  or  against 
foreigners  or  Americans  not  resident  in  the  island,  traveling  or 
temporarily  sojourning  therein,  or  against  the  property  of  non- 
residents, or  by  or  against  foreigners,  or  by  or  against  citizens 
of  another  state,  district,  or  territory  of  the  United  States,  re- 
siding in  the  island,  was  taken  from  the  local  insular  courts  and 
vested  exclusively  in  the  United  States  provisional  court  estab- 
lished by  that  order;  and  further,  from  the  fact  that  by  §  34  of 
the  act  of  April  12,  1900,  the  United  States  district  court  of 
Porto  Rico  is  declared  the  successor  in  jurisdiction  of  the  Unit- 
ed States  provisional  court  If  said  G.  O.  88,  department  of 
Porto  Sico,  1899,  was  re-enacted  and  continued  in  force  under 
§  8  of  the  act  of  April  12,  1900,  then  the  question  is  fairly 
raised,  I  think,  whether  or  not  jurisdiction  in  the  class  of  cases 
above  described  has  not  passed  to  the  United  States  district 
court  to  the  exclusion  of  the  insular  courts.'* 

From  the  foregoing,  it  can  be  seen  that  the  question  is  not  at 
all  an  easy  one,  because  of  the  peculiar  situation  of  the  island 
of  Porto  Rico,  and  the  unique  status  of  this  particular  court 

It  is  provided  by  art.  1,  §  8,  of  the  Constitution  of  the  United 
States,  that  the  national  government  shall  have  power  "to  exer> 
cise  exclusive  legislation  in  all  cases  whatsoever  .  .  .  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the  state 
in  which  the  same  shall  be,  for  the  erection  of  forts,  magaziaes, 
arsenals,  dockyards,  and  other  needful  buildings."  The  words, 
''exclusive  legislation,"  are  held  to  be  equivalent  to  "exclusive 
jurisdiction."  United  States  v.  Cornell,  2  Mason,  60,  Fed.  Cas. 
No.  14,867;   United  States  v.  TuUy,  140  Fed.  900. 

It  seems  to  be  the  settled  policy  of  the  government  of  the 
United  States,  certainly  as  to  such  usually  small  reservations  as 
forts,  magazines,  arsenals,  dockyards,  etc.,  to  so  arrange  matters 
that  it  will  have  and  exercise  sole  and  exclusive  jurisdiction 
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Within  the  boundaries  thei'eof.  This  isxnade  manifest  by  §  1838 
6f  the  Revised  Statutes  (U.  S.  Gomp.  Stat  1901,  p.  1256), 
which  provides  that,  "the  President  of  the  United  States  is  au- 
thorized to  procure^ the  a&ent  of  the  legislature  of  any  state 
within  which  any  purchase  of  land  has  been  made  for  the  erec- 
tion of  forts,  ...  [etc.]  without  such  consent  having  been 
obtained."  And  by  §  4661  (U.  S.  Gomp;  Stat  1901,  p.  3143), 
providing  that,  "no  lighthouse,  beacon,  public  piers,  or  landmark 
shJEdl  be  built  or  erected'  on  any  site  until  cession  of  jurisdiction 
over  the  same  has  been  made  to  the  United  States."  It  has  even 
been  held  that,  whenever  the  legislature  of  a  state  consents  that 
the  United  States  shall  purchase  any  ground  within  its  borders, 
such  consent  implies  thfe  ceding  to  the  tini ted  States  of  exclu- 
sive jurisdiction  \rtthin  the  tract  described,  unless  the  same  is 
specifidklly  re^erveid  by  the  state.  Ft  Leavenworth  R.  Go.  v. 
Lowe,  114  U.  S.  525,  29  L.  ed.  264,  6  Sup.  Gt  Rep.  995. 

On  the  lith  day  of  April^  189'9,  Spain,  by  art  2  of  the  treaty 
of  Paris,  ceded  to  the  United  States  the  island  of  Porto  Rico, 
and  other  islandfi|  then  under  Spanish  sovereignty  in  the  West 
indies.'  The  military  post  in  question  had  been,  for  several 
hundred  years  previous  to  that  tinld,'  occupied  as  a  fort  or  mili- 
tary post  by  Spain.  For  seven  Or  eight  months  previous  to  the 
date  di  the  treaty,  the  military  forces  of  the  United  States  had 
been  in  possession  of  the  posTt,  and  have  ever  since  so  continued 
to  remain  In  the  same  and  hold  pos^sessioh  thereof.  On  the  12th 
day  of  April,  1900,  Gongress  passed  "the  organic  act  of  Porto 
Rico,"  commonly  known  as  the  Foraker  act,  entitled,  "An  Act 
Temporarily  to  Provide  Revenues  and  a  Civil  Government  for 
Porto  Rico,  and  for  Other  Purposes"  (31  Stat  at  L.  77,  chap. 
191)  ;  and  provided  in  §  7  thereof,  that  the  people  of  Porto  Rico, 
together  with  such  citizens  of  the  United  States  as  may  reside 
there,  should  constitute  a  body  politic  under  the  name  of  "The 
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People  of  Porto  Rico,"  with  govenunental  powers,  as  in  the  act 
conferred,  and  with  power  to  sue  and  be  sued. 

On  July  1,  1902,  Congress  passed  an  act  (chap.  1383,  32 
Stat  at  L.  731)  which  is  as  follows: 

'^That  the  President  be,  and  he  is  hereby,  authorized  to  make, 
within  one  year  after  the  approval  of  this  act,  such  reservation 
of  public  landk  and  buildings  belonging  to  the  United  States  in 
the  island  of  Porto  Rico,  for  military,  naval,  lighthouse,  marine 
hospital,  postoffices,  customhouses,  United  States  courts,  and 
other  public  purposes,  as  he  may  deem  necessary,  and  all  the 
public  lands  and  buildings,  not  including  harbor  areas  and  navi- 
gable streams  and  bodies  of  water  and  the  submerged  lands  un- 
derlying the  same,  owned  by  the  United  States  in  said  island  and 
not  so  reserved,  be,  and  the  same  are  hereby,  granted  to  the  goy- 
ermnent  of  Porto  Rico,  to  be  held  or  disposed  of  for  the  use  and 
benefit  of  the  people  of  said  island.  Provided :  That  said  grant 
is  upon  the  express  condition  that  the  government  of  Porto  Rico, 
by  proper  authority,  release  to  the  United  States  any  interest  or 
claim  it  may  have  in  or  upon  the  lands  or  buildings  reserved  by 
the  President  under  the  provisions  of  this  act" 

It  appears  that,  pursuant  to  the  authority  conferred  upon  him 
in  the  foregoing  act  of  Congress,  the  President  proceeded,  by 
executive  order  within  the  time  prescribed,  to  set  aside  and  re- 
serve certain  public  lands  in  Porto  Rico  for  the  purposes  set 
forth,  including  the  military  post  in  question.  It  is  true  that 
nothing  was  said  in  this  executive  order  with  reference  to  ex- 
dnding  the  jurisdiction  of  the  insular  government,  if  it  had  any, 
over  the  lands  so  reserved,  unless  the  enactment  of  that  law  im- 
plies it,  but,  following  this  reservation  by  the  President,  the 
legislature  of  Porto  Rico,  on  February  16,  1903,  passed  an  act 
(Session  Laws  1903,  p.  110)  authorizing  the  governor  of  Porto 
Rico,  in  the  name  of  the  people  of  Porto  Rico,  to  convey  to  the 
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United  States,  for  military  or  other  public  purposes,  all  the 
right,  title,  and  interest  of  the  people  of  Porto  Rioo,  or  of  any 
municipality  thereof,  in  and  to  various  pieces  of  land,  and  all 
lands  that  the  President  had  reserved  under  the  |ict  of  Congress 
aforesaid.  And,  by  §  6  of  that  act,  provided :  "That  exclusive 
jurisdiction  be,  and  is  hereby,  ceded  to  the  United  States  over 
any  and  all  lands  that  may  hereafter  be  acquired  by  it  in  the 
island  of  Porto  Eico,  by  purchase  or  condemnation;  and  over 
any  and  all  lands  and  the  shores  thereof,  including  streets  and 
other  public  highways  conveyed  to  it  by  the  governor  of  Porto 
Rico,  under  liie  provision  hereof,  and  over  any  and  all  lands  in 
which  any  interest  or  claim  of  the  people  of  Porto  Rico  may  here- 
after be  released  to  the  United  States  by  the  governor  of  Porto 
Rico,  as  provided  herein."  And  then  attempted  to  retain  con- 
current jurisdiction  with  the  United  States  over  lands  conveyed 
to  the  government  in  the  island  of  Culebra,  but  providing  that 
such  jurisdiction  should  only  be  exercised  upon  the  complaint 
of  the  oflScer  of  the  Navy  or  other  oflScer  of  the  United  States  in 
charge  at  such  place ;  and  further,  giving  the  governor  power  to 
revoke  or  modify  all  licenses  for  the  sale  of  intoxicating  liquors 
or  merchandise  of  an  objectionable  nature  at  or  near  any  naval  or 
military  station  or  post  now  existing,  or  that  hereafter  may  be 
established  in  Porto  Rico,  etc.  It  is  true  that  the  act  of  Congress 
above  referred  to  did  not  in  terms  ask  that  exclusive  jurisdiction 
be  granted  to  the  United  States  on  such  reservations  as  the 
President  was  authorized  to  make,  yet  the  legislature,  either 
of  its  own  volition,  or  on  demand  of  the  Department,  enacted  the 
law  as  above  referred  to,  attempting  to  cede  to  it  this  jurisdiction. 
In  1892,  in  the  case  of  Benson  v.  United  States,  146  U,  S.  330, 
36  L.  ed.  994,  13  Sup.  Ct.  Rep.  60,  the  Supreme  Court  of  the 
United  States  had  this  question  of  exclusive  jurisdiction  upon  a 
military  reservation  before  it.     The  case  was  one  where  the 
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plaintiff  in  error,  one  Benson,  was  indicted  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas  for  murder  al- 
lied to  have  been  committed  on  the  Fort  Leavenworth  military 
reservation  within  that  district,  and  within  the  exclusive  juris- 
diction of  the  United  States.  The  court  reviews  the  two  former 
much  quoted  decisions,  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  526,  29  L.  ed.  264,  5  Sup.  Ct.  Eep.  996 ;  and  the  Chicago, 
R.  L  &  P.  R  Co.  V.  McGlinn,  114  U.  S.  642,  29  L,  ed.  270,  5 
Sup.  Ct  Eep,  1005,  and  proceeds  to  say :  "It  was  held  in  those 
cases  that  the  act  [an  act  of  the  state  of  Kansas  of  1876,  ceding 
jurisdiction  to  the  United  States  with  certain  reservations]  was 
a  valid  cession  of  jurisdiction  to  the  general  government;  and 
that,  although  it  did  not  appear  that  any  application  had  heen 
made  therefor  by  the  United  States,  yet,  as  it  conferred  a  bene- 
fit, acceptance  of  the  cession  was  to  be  presumed.  [And  that, 
while]  it  was  conceded  that  art.  1,  §  8,  of  the  Constitution  was 
not  applicable,"  because  the  general  government  did  not  pur- 
chase Ft  Leavenworth  from  Kansas,  as  it  owned  it  before  Kan- 
sas became  a  state,  and  "that  while  a  state  has  no  power  to  cede 
away  its  territory  to  a  foreign  country,  yet,  it  can  transfer  ju- 
risdiction to  the  general  government" 

In  this  Benson  Case  the  court  further  says :  ^'It  is  contended 
by  appellant's  counsel,  that  within  the  scope  of  those  decisions 
[the  two  previous  Ft.  Leavenworth  cases],  jurisdiction  passed 
to  the  general  government  only  over  such  portions  of  the  reserve 
as  are  actually  used  for  military  purposes,  and  that  the  particu- 
lar part  of  the  reserve  on  which  the  crime  charged  was  commit- 
ted, was  used  solely  for  farming  purposes." 

The  court  then  proceeded  to  announce  a  doctrine  that  ap- 
pears to  be  controlling  in  the  case  at  bar.  It  used  this  lan- 
guage :  "But  in  matters  of  that  kind,  the  courts  follow  the  ac- 
tion of  the  political  department  of  the  government     The  en- 
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tire  tract  had  been  legally  reserved  for  military  purposes. 
United  States  v.  Stone,  2  Wall.  625,  637,  17  L.  ed.  765,  767. 
The  character  and  purposes  of  its  occupation  having  been  offi- 
cially and  legally  established  by  that  branch  of  the  government 
which  has  control  over  such  matters,  it  is  not  open  to  the  courts, 
on  a  question  of  jurisdiction,  to  inquire  what  may  be  the  actual 
uses  to  which  any  portion  of  the  reserve  is  temporarily  put. 
There  was  therefore  jurisdiction  in  the  circuit  court;  and  the 
first  contention  of  plaintiff  in  error  must  be  overruled." 

As  to  the  case  at  bar,  not  only  had  Spain  for  hundreds  of 
years  used  the  ground  in  question  as  a  military  post,  but,  ever 
since  its  first  occupation,  previous  to  the  treaty  of  Paris,  by 
the  troops  of  the  United  States,  down  to  the  present  time,  it 
has  been  so  occupied  and  used  by  the  government  of  the  United 
States ;  and  certainly,  its  reservation,  under  the  act  of  Congress, 
by  the  President  as  a  military  post,  did,  in  our  opinion,  in  the 
light  of  the  decision  last  above  quoted,  legally  establish  the 
fact  that  it  is  so  used. 

It  is  strenuously  contended  by  the  attorney  general  for  the 
island  that  the  Foraker  act,  when  it  says,  in  §  1  thereof,  "That 
the  provisions  of  this  act  shall  apply  to  the  island  of  Porto  Rico 
and  to  the  adjacent  islands  and  waters  of  the  islands,"  etc., 
necessarily  confers  jurisdiction  over  the  entire  island  upon  the 
insular  courts,  which  were  created  by  said  same  act  in  §  33  there- 
of. 

It  might  be  well  to  point  out  at  this  place  that  said  same 
§  33  also  provides  that  the  legislature  of  Porto  Eico  "shall  have 
authority  to  legislate  from  time  to  time  as  it  may  see  fit  with 
respect  to  said  courts,  and  any  others  they  may  deem  it  advisable 
to  establish,  their  organization,  the  number  of  judges  and  of- 
ficials and  attaches  for  each,  their  jurisdiction,  their  procedure, 
and  all  other  matters  affecting  them." 
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During  the  military  occupation  of  the  island  of  Porto  Rico, 
prior  to  ihe  passage  of  the  Foraker  act,  in  addition  to  the  ordi- 
nary insular  courts  that  the  military  authorities  continued  or 
established,  a  United  States  provisional  court,  so-called,  was  es- 
tablished by  G.  O.  88,  as  mentioned  in  Secretary  Taft's  letter 
aforesaid.  And  §  34  of  the  Foraker  act,  which  created  this 
court,  provided  that  it  should  be  the  successor  to  the  said  United 
States  provisional  court,  and,  of  course,  takes  the  jurisdiction 
it  had,  as  set  forth  in  the  extract  from  Secretary  Taft's  letter 
above. 

It  therefore  appears  that  not  only  is  it  the  policy  of  the 
United  States  to  exercise  exclusive  jurisdiction  over  its  forts, 
magazines,  arsenals,  dockyards,  etc.,  even  if  it  does  not  exer- 
cise jurisdiction  to  that  extent  over  large  Indian  reservations 
and  forest  reserves  in  the  public-land  states  and  territories. 
Therefore,  every  presumption,  especially  in  a  place  like  Porto 
Rico,  where  the  general  government  is  not  only  the  actual  pro- 
prietor, but  the  sovereign,  should  be  indulged  in  its  favor. 
This  view  gains  force  from  the  fact  that  it  is  the  first  territory 
or  jurisdiction  save  Hawaii,  not  a  state,  where  a  court,  such  as 
this  is,  has  been  established. 

It  was  cbntended  by  the  attorney  general  for  the  island  that, 
if  the  United  States  shall  be  held  to  have  exclusive  jurisdiction 
over  these  parcels  of  ground  thus  reserved  by  the  President  under 
the  act  of  Congress,  then  many  crimes  will  go  unpunished, 
because  he  contends  there  is  no  law  of  the  general  government  to 
punish  many  crimes  which  can  occur  in  such  places.  It  may  be 
admitted  that  this  is  probably  true,  because  the  act  of  July  7, 
1898  (30  Stat,  at  L.  717,  chap.  576,  §  2,  U.  S.  Comp.  Stat, 
1901,  p.  3652),  providing  "that  when  any  offense  is  committed 
in  any  place,  jurisdiction  over  which  has  been  retained  by  the 
United  Btaties  or  ceded  to  it  by  a  state,  or  which  has  been  pur- 
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chased  with  the  consent  of  a  state,  for  the  erection  of  a  fort^ 
magazine,  arsenal,  dockyard,  or  other  needful  building  or  struc- 
ture, the  punishment  for  which  offense  is  not  provided  for  by  any 
law  of  the  United  States,  the  person  committing  such  offeitte 
shall  ...  be  liable  to  and  receive  the  same  punishment 
as  the  laws  of  the  state  in  which  such  place  is  situated,  now  pro- 
vide for  the  like  offense,"  etc,  cannot  be  held  to  be  applicable; 
first,  because  it  applies  specially  to  states ;  and  next,  because  it 
was  enacted  about  eighteen  days  before  General  Miles  landed 
in  Porto  Rico ;  still  there  are  enough  laws  of  the  general  govern* 
ment  to  punish  the  ordinary  crimes  that  can  be  committed  on 
such  reservations,  and,  at  any  rate,  it  is  the  province  of  Congress, 
and  not  of  the  court,  to  remedy  this  evil.  In  fact,  that  this  act 
would  not  apply  has  been  specifically  held  in  United  States  v. 
Paul,  6  Pet.  141,  8  L.  ed.  348,  because  it  was  there  held  to  be 
limited  to  the  laws  of  the  states  in  force  at  the  time  of  its  enadr 
ment  The  statute  passed  upon  in  that  case  was  the  statute  of 
which  the  one  referred  to  is  an  amendment 

It  is  interesting  to  consider  the  unique  conditions  existing 
in  this  island  at  the  time  of  the  change  of  sovereignty,  because 
such  conditions  must  have  been  what  induced  the  military  gov- 
ernment to  organize  the  provisional  court  in  the  nature  of  a 
United  States  court,  and  must  have  been  what  induced  Con- 
gress, in  the  Foraker  act  (31  Stat  at  L.  77,  chap.  191,  §  34),  to 
create  this  court,  and  make  it  the  successor  of  the  provisional 
court,  and  to  give  it,  in  that  same  act,  the  ordinary  jurisdiction 
of  a  district  and  circuit  court  of  the  United  States,  and  there- 
after, by  an  amendment,  under  §  3  of  the  act  of  1901  (31  Stat 
at  L.  953,  chap.  812),  to  increase  that  jurisdiction  even  beyond 
the  limits  that  similar  courts  have  in  the  states.  While  this 
court  is  unique  in  its  organization,  and  cannot  be  held,  since 
the  decision  in  Clinton  v.  Englebrecht,  13  Wall.  434,  20  L,  ed. 
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659,  to  be  "a  court  of  the  United  States"  in  the  strict  sense,  as 
it  would  be  were  it  organized  under  §  1,  art.  3,  of  the  Constitu- 
tion, still  it  is  manifestly  intended  in  this  island  to  occupy  not 
only  the  position  of  a  district  and  circuit  court  of  the  United 
States  in  a  state,  but  is  intended,  and  is  given,  a  wider  jurisdic- 
tion for  purposes  that  seemed  sufficient  to  Congress.  This  fact, 
coupled  with  the  action  of  Congress  in  creating  the  people  of 
Porto  Rico  into  a  body  politic  without  citizenship,  while  yet 
owing  permanent  allegiance  to  the  United  States,  and  its  fur- 
ther action  in  granting  to  the  government  of  the  island  large 
numbers  of  buildings  and  large  quantities  of  land,  and  authoriz- 
ing the  President  to  reserve  all  the  forts,  buildings,  lands,  and 
sites  referred  to,  exhibits  an  intention  on  the  part  of  Congress  to 
reserve  to  itself  sole  and  exclusive  jurisdiction  over  the  portions 
of  the  island  which  it  occupies  for  its  own  purposes,  as  fully  as 
it  does  in  a  state.    This  we  think  is  the  law. 

It  is  not  necessary  to  hold  in  this  case,  and  no  opinion  is  ex- 
pressed, as  to  what  the  opinion  of  the  court  would  be  in  a  case 
(and  the  court  understands  there  are  such)  where  the  govern- 
ment has  not  yet  taken  any  possession  and  does  not  actually  oc- 
cupy particular  portions  of  the  land  reserved  by  the  President 
under  the  act  of  Congress  of  July  2d,  herein  referred  to.  We 
do  not  decide  anything  with  reference  to  the  service  of  civil 
process  from  the  insular  courts  in  a  proper  manner  upon  these 
reservations. 

Under  all  the  circumstances,  we  do  not  think  that  the  mere 
general  language  used  §  1  of  the  Poraker  act,  "that  the  pro- 
visions of  this  act  shall  apply  to  the  island  of  Porto  Rico  and 
to  the  adjacent  islands  and  waters  of  the  islands,"  etc.,  was  in- 
tended by  Congress  to  confer  jurisdiction  upon  the  insular  courts 
over  military  posts  and  such  like  reservations,  the  jurisdiction 
of  which  in  the  states  it  takes  particular  pains,  under  the  Con- 
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stitntion,  to  keep  to  itself,  especially  when  Congress  at  the  same 
time  felt  the  necessity  of  establishing  in  this  island  a  court  such 
as  this  is.  Even  if  that  language  of  the  Foraker  act,  or  any  other 
language  contained  therein,  can  be  held  to  have  that  effect,  then 
the  legislature  of  Porto  Rico,  by  the  act  of  1903,  herein  referred 
to,  devested  itself  of  such  jurisdiction;  and,  under  a  rule  that 
has  obtained  in  the  other  territories  for  many  decades,  all  acts  of 
a  territorial  legislature  not  disapproved  by  Congress  within  a 
reasonable  time  are  held  to  be  approved,  unless  unconstitutional. 
And  it  is  not  at  all  uncertain  but  what  Congress  specifically  gave 
the  legislative  assembly  of  Porto  Rico  power  to  pass  the  very  act 
in  question,  in  §  34  of  the  Foraker  act  above  quoted,  when  it 
set  forth  that  the  legislature  might  legislate  with  reference  to 
the  jurisdiction  of  the  courts. 

In  small  military  posts,  such  as  the  one  in  question  is,  covered 
with  barracks,  fortifications,  military  buildings,  and  conven- 
iences, and  patrolled  night  and  day  by  United  States  soldiers, 
any  interference  by  the  local  courts  would  be  liable  to  impede 
the  instrumentalities  of  the  government.  We  are  aware  that 
it  can  be  argued  with  force  that  it  is  doubtful  if  the  legislative 
assembly  of  Porto  Rico,  being  the  creature  of  Congress,  can  de- 
vest the  insular  courts  of  any  jurisdiction  which  Congress  has 
commanded  these  courts  to  assume;  but,  as  stated,  we  do  not 
think  Congress  has  so  commanded  them. 

As  stated  at  the  outset,  it  has  not  been  an  easy  matter  to  come 
to  a  conclusion  in  this  case,  in  the  light  of  the  conflicting  deci- 
sions, most  of  which  depend  upon  particular  acts  of  the  legisla- 
tures of  sovereign  states.  The  court  has  examined  with  care  the 
following  cases :  United  States  v.  Bevens,  3  Wheat  336,  4  L. 
ed.  404 ;  United  States  v.  Ames,  1  Woob.  &  M.  76,  Fed.  Cas.  No. 
14,441 ;  United  States  v.  Stahl,  Woolw.  192,  Fed.  Cas.  No. 
16,373;  United  States  v.  Clark,  31  Fed.  710;  United  States 
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V.  Bateman,  34  Fed.  86.  This  latter  case  refers  to  the  presidio 
military  reservation  or  post  at  San  Francisco,  and  is  very  in- 
teresting because  of  the  surrounding  circumstances  being  so 
similar;  but  it  is  not  an  authority,  because  California  is  a 
sovereign  state.  Territory  v.  Burgess,  8  Mont  57, 1  L.K.A.  808^ 
19  Pac.  558;  United  States  v.  McBratney,  104  TJ.  S.  621,  26 
L.  ed.  869 ;  United  States  v.  TuUy,  140  Fed.  899.  This  case  is 
anomalous  in  that  the  difference  of  opinion  between  the  supreme 
court  of  Montana  and  the  Federal  judge  for  that  district  result^ 
ed  in  a  man  convicted  of  murder  in  the  state  court  going  un- 
whipped  of  justice.  The  crime  was  committed  on  a  school  sec- 
tion of  land  over  which  the  buildings  belonging  to  a  military 
post  happened  to  be  located,  and  which  land  was  not,  and 
could  not  be,  legally  included  in  the  military  reserve,  as  the  land 
had  been  previously  granted  to  the  state.  Re  Gon-shay-ee,  130 
U.  S.  347,  32  L.  ed.  974,  9  Sup.  Ct.  Eep.  542;  Draper  v.  Unit- 
ed States,  164  U.  S.  240,  41  L.  ed.  419,  17  Sup.  Ct.  Eep.  107. 

For  the  reasons  given,  the  motion  in  arrest  will  be  denied, 
and  it  is  so  ordered. 


BELEN  ORTIZ  ET  AL. 

V. 

EVARISTO  ALCALA  DEL  OLMO  ET  AL. 


San  Juan,  Law,   No.  367. 

An  action  not  included  within  the  terms  of  fi  8  of  the  judiciary- 
act  of  1875  (U.  S.  Rev.  Stat.  9  738)  cannot  be  maintained  in  the 
United  States  district  court  for  Porto  Rico  against  a  nonresident  of 
the  district,  on  substitute  service  by  attachment  of  property  within 
the  district 
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2.  Section  915  of  the  Revised  Statutes  of  the  United  States  (U<  S.  Comp. 
Stat.  1901,  p.  684)  did  not  enlaige  the  powers  conferred  upon  Federal 
courts  by  f  739  of  the  same. 

Opinion  filed  August  27,  1908. 


Willis  Sweet,  Esq.,  attorney  for  plaintiffs. 

F.  H.  Dexter,  Esq.,  and  Juan  Yias  Ochoteca,  Esq.j  attorneys 
for  defendants. 

RoDEY,  Judge,  delivered  the  following  opinion: 

The  plaintiffs  in  this  case  allege  that  they  are  citizens  of,  and 
residents  in,  Porto  Kico,  and  that  the  defendants  are  subjects 
of  the  King  of  Spain  and  reside  in  that  country.  The  suit  is  an 
action  for  damages  in  the  sum  of  about  $72,000,  alleged  to  have 
occurred  during  certain  foreclosure  and  receivership  proceed- 
ings, while  defendants  were  residents  of  Porto  Eico,  some  years 
ago.  The  proceeding  was  commenced  by  the  issuance  of  a  sum- 
mons in  the  ordinary  form,  and  the  contemporaneous  issuance  of 
a  writ  of  attachment.  The  marshal's  return  shows  that  he  was 
unable  to  find  the  defendants  in  the  district,  but  that  he  attached 
their  property  under  the  writ,  as  per  the  directions  of  the  plain- 
tiffs, filed  for  that  purpose. 

Thereupon,  the  plaintiffs  prayed  for,  and  were  allowed,  sub- 
stituted process  by  publication.  Hence  it  is  what  is  known  in 
law  as  a  foreign  attachment  proceeding.  Defendants,  by  counsel, 
demur,  plead  to  the  jurisdiction,  and  move  to  dissolve  the  attach- 
ment. 

The  question  is  indeed  a  very  important  one.  To  decide  it, 
the  court  must  pass  upon  the  question  as  to  whether  this  court 
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has  power  to  render  any  judgment  against  these  nonresident  de- 
fendants on  such  service,  by  which  their  property,  attached  at 
the  time  of  the  filing  of  the  suit  and  the  issuance  of  the  writ, 
can  be  sold  or  subjected  to  the  satisfaction  of  plaintiffs'  claim. 
In  other  words,  is  there  any  jurisdiction  in  a  district  or  circuit 
court  of  the  United  States  of  a  proceeding  in  rem  where  the  de- 
fendant is  not  served  with  the  process  personally  within  the  dis- 
trict! 

It  may  be  well  to  state  that,  in  this  district,  the  lack  of  such 
jurisdiction  in  this  court  will  result  in  considerable  inconven- 
ience, because  many  Spaniards,  often  with  plenty  of  property 
here,  left  for  Spain  just  before,  at,  or  shortly  after  the  com- 
mencement of  the  Spanish- American  War,  and  have  ever  since 
continued  to  reside  there,  in  many  instances,  it  is  said,  leaving 
ex  delicto,  and,  sometimes,  ex  contractu,  obligations  behind 
them.  Under  the  peculiar  mixture  of  civil  law  and  code  proce- 
dure of  the  local  insular  courts,  counsel  contend  that  their  clients 
have  no  adequate  remedy  there. 

This  court,  of  course,  has  a  unique  status.  Without  being 
a  court  of  the  United  States  in  the  sense  of  art  3,  §  1,  of  the 
Constitution  (Clinton  v.  Englebrecht,  13  Wall,  434,  20  L.  ed. 
659),  it  is  called,  ^Hhe  district  court  of  the  United  States  for 
Porto  Rico,"  and  has,  in  addition  to  the  ordinary  jurisdiction 
of  a  district  court  of  the  United  States,  jurisdiction  also  of  a 
circuit  court  of  the  United  States  (§  34,  act  of  Congress,  April 
12,  1900,  81  Stat,  at  L.  77,  chap.  191),  and,  in  addition,  is 
given  jurisdiction  of  all  civil  cases  "where  the  parties  or  either 
of  them  ,  .  .  are  subjects  of  a  foreign  state  or  states." 
31  Stat,  at  L.  963,  chap.  812. 

Assuming,  then,  that  the  court  has  not  only  as  complete,  but 

even  ampler,  jurisdiction  than  a  district  or  circuit  court  of  the 

United  States,  can  it  entertain  this  sort  of  a  case  f 
n.  Fwio  Rico— 7. 
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Practically  every  state  and  territory  has  granted  the  power 
here  contended  for,  by  their  own  laws,  to  their  courts  of  highest 
original  jurisdiction,  but  it  is  contended  that  no  such  power  has 
ever  been  vested  in  courts  of  the  United  States,  by  Congress. 

Counsel  for  the  respective  parties  have  made  arguments  and 
filed  briefs  before  the  court,  that  show  commendable  zeal  in 
reasoning  out  the  law,  and  tracing  the  different  cases  in  which 
the  subject  has  been  discussed. 

Whether  the  court  has  the  jurisdiction  contended  for  or  not, 
depends  upon  the  construction  to  be  given  to  the  11th  section  of 
the  judiciary  act  of  1789,  and  to  all  amendments  of  the  same, 
and  other  legislation  on  the  subject,  especially  the  process  act 
of  1872,  §  915,  U.  S.  Rev.  Stat  (U.  S.  Comp.  Stat  1901,  p. 
(>84). 

It  is  doubtful  if  the  Supreme  Court  of  the  United  States 
has  ever  squarely  passed  upon  the  subject,  under  the  law  as  it 
is  at  the  present  time.  The  leading  case,  and  one  upon  which 
all  of  the  authorities  cited  appear  to  be  based,  is  that  of  Toland 
V.  Sprague,  12  Pet  300,  9  L.  ed.  1093.  In  that  case,  at  p.  828, 
Justice  Barbour,  holding  that  circuit  courts  of  the  United  States 
have  no  power  to  issue  process  to  cite  anybody  from  beyond  the 
territorial  limits  of  the  district,  states:  ^'Congress  might  have 
authorized  civil  process  from  any  circuit  court  to  have  run  into 
any  state  of  the  Union.  It  has  not  done  so."  He  held  that  the 
process  acts  of  1789  and  1792,  touching  the  process  in  the  sever- 
al states,  can  have  no  effect  when  they  contravene  §  11  of  the 
judiciary  act  of  1789,  providing :  "No  civil  suit  shall  be  brought 
before  either  of  said  courts  [of  the  United  States]  against  an  in- 
habitant of  the  United  States  ...  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."  [1  Stat  at  L.  79,  chap. 
20.] 
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However,  it  is  to  be  noticed  that  in  this  very  case,  the  great 
Chief  Justice,  Mr.  Taney,  opened  his  dissenting  opinion  by  the 
statement :  *  "I  concur  with  the  majority  of  the  court  in  affirming 
the  judgment  of  the  circuit  court.  But  I  do  not  assent  to  that 
part  of  the  opinion  which  declares  that  the  circuit  courts  of  the 
United  States  have  not  the  power  to  issue  process  of  attachment 
against  the  property  of  a  debtor  who  is  not  an  inhabitant  of  the 
United  States.  It  does  not  appear  by  the  record  that  this  point 
was  raised  in  the  court  below;  and  I  understand  from  the  learn- 
ed Judge  who  presided  at  the  trial,  that  it  was  not  made.  •  •  . 
I  think  it  advisable  to  abstain  from  expressing  an  opinion  upon 
it;  and  do  not  assent  to  that  part  of  the  opinion  of  the  court 
which  declares  that  the  process  in  question  is  not  authorized  by 
the  acts  of  Congress."  Mr.  Justice  Baldwin  followed  the  Chief 
Justice  in  his  dissent  as  to  that  point  and  said:  ^^[I]  •  .  • 
agreed  with  the  Chief  Justice  in  the  opinion  delivered  by  him ; 
if  it  was  necessary  [I]  ...  would  go  further  as  to  the 
authority  of  the  courts  of  the  United  States  to  issue  foreign  at- 
tachments." Mr.  Justice  Wayne,  also,  in  that  same  case^  con- 
curred with  the  dissent  of  the  Chief  Justice  and  said:  *^  [1} 
thought  the  circuit  courts  of  the  United  States  had  authority 
to  issue  foreign  attachments.  The  decision  on  that  point  is  not 
necessary  to  the  decision  of  this  case." 

Strange  as  it  may  seem,  considering  the  importance  of  the 
subject,  the  only  other  decision  of  the  Supreme  Court  of  the 
United  States  that  has  been  called  to  our  attention  (unless  it  ia 
Chaffee  v.  Hayward,  20  How.  214,  15  L.  ed.  851),  passing 
upon  the  question  at  bar,  is  the  case  of  Ex  parte  Des  Moines  &  M. 
R  Co.  103  U.  S.  795,  26  L.  ed.  461.  The  issue  in  the  circuit 
court  in  this  latter  case  was  a  motion  for  a  rule  to  show  cause 
why  a  peremptory  mandamus  should  not  issue  to  the  circuit 
court,  conunanding  it  to  set  aside  its  orders  dismissing  the  suit 
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andl  dissolving  tbe  attachment,  and  to  restore  the  case  to  its 
place  on  the  docket,  and  to  grant  the  order  of  service  asked  for. 
All  the  parties  were  within  the  United  States.  Chief  Justice 
•Waite,  delivering  the  opinion,  said:  "This  motion  is  denied  (1) 
because  it  is  an  attempt  to  use  the  writ  of  mandamus  as  a  writ 
of  error  to  bring  here  for  review  the  judgment  of  the  circuit 
:court  upon  a  plea  to  the  jurisdiction  filed  in  the  suit;  and  (2) 
because  if  a  writ  of  mandamus  could  be  used  for  such  a  purpose 
the  judgment  below  was  clearly  right.  Under  §  739  of  the  Re- 
vised Statutes,  no  civil  suit,  not  local  in  its  nature,  can  be  brought 
in  the  circuit  .court  of  the  United  States,  against  an  inhabitant 
of  the  United  States,  by  original  process,  in  any  other  state  than 
that  of  which  he  is  an  inhabitant,  or  in  which  he  is  found  at 
time  of  serving  the  writ."  So  it  seems  that  even  in  this  latter 
case,  the  fluestiopt  was  not  necessary  to  a  decision  of  the  suit 
The  trouble.all  arises  because  of  §  11  of  the  judiciary  act  of  1789, 
aforesaid,  and  because  all  the  circuit  courts  that  have  passed  on 
the  question  hold. that  no  act  of  Congress  with  reference  to  proc- 
ess has  changed  the  rule  set  out  in  that  act  and  all  subsequent 
f  mjendments  of  it. 

The  cas^  of  Pennpyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565,  is 
pi\ed  by  nearly;  every  court  that  has  passed  upon  this  question 
since  1877,  but  to  our  mind  that  case  does  not  touch  the  question 
at  all;  the  only  thing  that  is  decided  there  is  that  a  judgment 
in  personarn  fi^nneyeT  be  rendered  against  a  defendant  not  per- 
sonally served  with  process  within  a  state. 

Toland  v.  Sprague  went  up  from  the  state  of  Pennsylvania 
to  the  Supreme  Court  of  the  United  States  in  1838,  and  it  seems 
from  that  case  th/it  foreign  attachments  had  for  many  years  been 
permitted  imder  the  state  laws  of  Pennsylvania,  and  the  same 
practice  followed  in  the  Federal  courts  there. 

On  June  1,  1872,  Congress  passed  an  act  which  is  now  §  915 
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of  the  Eevised  Statutes  (U.  S.  Comp.  Stat.  1901,  p.  684),  pro- 
viding that,  "in  common-law  causes  in  the  circuit  and  district 
courts,  the  plaintiff  shall  be  entitled  to  similar  remedies  by  at- 
tachment or  other  process  against  the  property  of  the  defendant, 
which  are  now  provided  by  the  laws  of  the  state  in  which  such 
court  is  held,  for  the  courts  thereof."  Three  years  later,  in  1875, 
in  Guillen  v.  Fontain,  1  N.  T.  Week.  Dig.  269,  Fed.  Cas.  No, 
5,861,  the  circuit  court  for  the  eastern  district  of  Pennsylvania^ 
after  stating  that  such  had  been  the  practice  as  far  back  as  1809 
in  the  Federal  courts  of  that  district,  at  least  up  to  the  time  of 
Toland  v.  Sprague,  held  that  this  act  of  June  1, 1872,  had  great- 
ly enlarged  the  authority  of  the  Federal  courts  in  the  employ- 
ment of  remedies,  and,  after  quoting  the  material  portion  of 
the  act  as  above,  said:  "The  Federal  courts  in  [this  state] 
.  •  .  are  thus  invested  with  undoubted  authority  to  proceed 
against  nonresident  persons  by  attachment  [of  their  prop*- 
erty],  asf  may  be  done  by  the  laws  of  the  state,'^  This  is  the  only 
case  at  circuit  which  counsel  have  presented  to  the  court,  or  that 
it  has  been  able  to  find,  holding  squarely  that  the  act  of  June  1, 
1872,  empowers  circuit  courts  of  the  United  S|;atias  to  obtain 
service  by  substitution  in  foreign  attachment  cases. 

In  4  Federal  Statutes  Annotated,  p.  579,  begins  a  series'  of 
notes  on  the  question  of  foreign  attachment  in  the  Federal  court3^ 
and,  referring  to  the  act  in  question,  sets  out  that:  "This  act 
does  not  confer  upon  United  States  courts  jurisdiction  to  enter- 
tain suits  by  the  process  of  foreign  attachment,  and  .  *  i 
the  statute  and  any  rule  adopting  the  state  laws  do  not  give  a 
circuit  or  district  court  power  thus  to  acquire  jurisdiction  ovei* 
a  person  not  a  resident  of  the  district,  nor  served  with  prdcess 
therein."  Citing  Central  Trust  Co.  v.  Chattandoga,  R.  &  C, 
R.  Co.  68  Fed.  685;  Harland  v.  United  Lines  Teleg.  Co.  « 
L.RA.  252,  40  Fed.  308;  Anderson  v.  Shaffer^  10'  Fed.  268  j 
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Nazro  V.  Cragin,  3  Dill.  474,  Fed,  Cas.  No.  10,062.  Those 
notes  further  quote  from  Erstein  v.  Bothschild,  22  Fed.  61, 
and  say:  ^Ht  is  to  he  noted,  in  respect  to  this  'enactment,  in 
the  first  place,  that  although  its  terms  cover  the  case  of  a  foreign 
attachment,  properly  so-called,  heing  process  in  rem  against 
the  goods  and  lands  of  a  nonresident  or  absconding  debtor,  yet 
no  such  process  can,  in  fact,  issue  unless  the  defendant  can  be 
personally  served  with  sunmions  in  the  district  in  which  the 
unit  is  brought;  for  by  §  739,  Eev.  Stat,  no  suit  can  be  brought 
against  an  inhabitant  of  the  United  States  in  any  other  district 
than  that  of  which  he  is  an  inhabitant  or  in  which  he  is  found 
at  the  time  of  serving  the  writ,  except  in  the  case  of  absent  de- 
fendants, under  §  738,  when  suit  is  brought  to  enforce  a  lien 
upon  real  or  personal  property." 

In  Crocker  Nat.  Bank  v.  Pagenstecher,  44  Fed.  705,  it  was 
held  that  the  provision  of  the  judiciary  act  of  1789,  which  is 
now  §  1  of  the  act  of  1888,  holding  that  no  suit  shall  be  brought 
in  the  circuit  court  against  any  person,  etc.,  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  applies  only  to  suits  com- 
menced in  that  court,  and  has  no  bearing  on  the  jurisdiction  of 
the  circuit  court  of  cases  removed  to  it  from  a  state  court,  where 
defendant  was  not  a  resident  of  the  district,  and  wherein  the 
state  court  had  acquired  jurisdiction  by  foreign  attachment 
without  personal  service. 

We  were  also  referred  to  many'  other  authorities,  many  of 
which  we  examined,  such  as  Carter's  Jurisdiction  of  Federal 
Courts,  pp.  170-172,  with  a  large  nmnber  of  cases  cited  therein ; 
Cooper  V.  Reynolds,  10  Wall.  309,  19  L.  ed.  931 ;  2  Desty,  Fed. 
Proa  p.  851;  Saddler  v.  Hudson,  2  Curt  C.  C.  6,  Fed.  Cas. 
No.  12,206;  Chittenden  v.  Darden,  2  Woods,  437,  Fed.  Cas. 
No.  2,688;  Shainwald  v.  Lewis,  6  Sawy.  585,  5  Fed.  610;  Dor- 
mitzer  v.  Illinois  &  St.  L.  Bridge  Co.   6  Fed.  217;  Boston 
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Electric  Co.*  v.  Electric  Gas  Lighting  Co.  23  Fed.  838 ;  Noyes 
V,  Canada,  30  Fed.  665;  Horsford  v.  Gudger,  35  Fed.  388; 
Lackett  v.  Rmnbaugh,  45  Fed.  23 ;  Compton  v.  Jesup,  15  C. 
C.  A.  397,  31  U.  S.  App.  486,  68  Fed.  263.  The  result  of  an 
examination  of  all  these  authorities  is,  that  the  overwhelming 
weight  of  authority  is  against  the  jurisdiction. 

The  Supreme  Court  of  the  United  States  in  the  case  of 
Henrietta  Min.  &  Mill.  Co.  v.  Johnson,  173  IT.  S.  224,  43  L. 
ed.  677, 19  Sup.  Ct.  Bep.  402,  which  came  up  from  the  supreme 
court  of  the  territory  of  Arizona  in  1898,  referring  to  the  con- 
tention that  there  was  a  failure  by  the  legislature  of  Arizona 
to  provide  for  service  upon  corporations  doing  business  in  that 
territory,  where  the  corporation  had  no  agent  upon  whom  the 
process  might  be  served  under  the  statute,  said:  "It  is  incredi- 
ble that  the  legislature  should  have  intended  to  limit  its  own 
citizens  to  such  an  insu£Scient  remedy  when  the  corporation  is 
actually  doing  business  in  the  territory  and  is  represented  there 
by  a  manager  or  local  agent" 

The  statement  has  some  bearing  here.  It  is  almost  incredible 
to  think  that  Congress  has  made  no  provision  permitting  a 
proceeding  in  rem  in  courts  of  the  United  States,  although  the 
class  of  citizens  or  persons  who  are  most  likely  to  want  to  in- 
voke process  in  foreign  attachment  are  given  the  right  to  sue 
in  those  courts.  Yet,  if  all  these  holdings  are  right, — and  they 
are  so  numerous  that  it  would  be  presumptuous  to  state  the  con- 
trary,— then  Congress  has  so  failed,  and  this  court  is  without 
jurisdiction  to  entertain  this  suit. 

It  appears  that  a  previous  judge  of  this  court  has,  in  a  meas- 
ure, passed  upon  this  question.  The  matter  before  the  court 
was  a  motion  to  amend  rule  10,  so  as  to  include  foreign  attach- 
ments. He  refused  to  amend  the  rule,  and  held  strictly  to  the 
doctrine  laid  down  by  the  Supreme  Court  in  Toland.v.  Spragiie, 
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but  admits  that  in  suits  to  enforce  liens  for  purchase  money, 
mortgages,  etc.,  the  mode  of  notifying  defendants  by  publica- 
tion is  properly  provided  for  by  law.  1  Porto  Rico  Fed.  Rep. 
450. 

The  court  is  of  opinion  that  this  cause  of  action,  being  a  tort, 
does  not  come  within  §  8  of  the  judiciary  act  of  1876,  whidi 
provides  for  citation  by  publication  when  the  suit  is  brought  "to 
enforce  any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  re- 
move any  encumbrance  or  lien  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district  where  such  suit  is 
brought."  [18  Stat  at  L.  472,  chap.  137,  U.  S.  Comp.  Stat. 
1901,  p.  513.]  And  therefore,  although  many  authorities  could 
be  cited  on  that  point,  it  is  deemed  unnecessary  to  discuss  it 

The  plea  to  the  jurisdiction  will  therefore  be  sustained,  the 
alleged  service  quashed,  and  the  attachment  dissolved,  with 
costs. 


E.  H.  LINEAU 

V. 

MARI  HERMANOS. 


Mayaguez,  Equity,  No.  176. 

The  court  has  not  jurisdiction  of  a  suit  to  foreclose  a  mortgage  for  92,* 
879.16,  of  which  less  than  $1,000  was  due  when  the  suit  was  filed. 

Opinion  filed  August  27,  1006. 


llessrs.  Horton  £  Comwell,  solicitors  for  complainant 
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Salvador  MestrCj  Esq.,  solicitor  for  defendant 
RoDET,  Judge^  delivered  the  following  opinion: 

This  cause  is  submitted  to  the  court  on  demurrer  to  the  bill. 
The  biU  was  filed  on  April  11, 1906,  to  foreclose  a  mortgage  for 
the  sum  of  $2,879.15.  Of  this  sum,  $609.16  were  due  on  the 
30th  day  of  January,  1906,  and  $1,180  will  be  due  on  the  30th 
day  of  January,  1907,  and  $1,090,  on  the  30th  day  of  January, 
1908.  Three  notes  were  given  for  the  amounts,  to  bear  interest 
after  they  are  due  only. 

The  defendants  demur:  First,  because  they  say  that  the 
mortgage  cannot  be  foreclosed,  under  its  terms,  until  all  the 
payments  are  due;  and  second,  because,  although  the  amount 
of  the  three  notes  is  clearly  within  the  jurisdiction  of  this  court, 
which  is  limited  by  §  3  of  the  act  of  Congress  of  March  2, 
1901  (31  Stat,  at  L.  953,  chap.  812),  to  cases  "wherein  the 
matter  in  dispute  exceeds,  exclusive  of  interest  or  costs,  the  sum 
or  value  of  one  thousand  dollars,'^  that  still,  because  the  first 
note  is  all  that  is  due  and  it  amounts  only  to  $609.15,  that  the- 
court  has  no  jurisdiction  to  entertain  the  cause  at  this  time. 

Passing  only  upon  this  second  question,  we  think  this  point 
is  well  taken,  and  therefore  the  demurrer  will  be  sustained  with 
costs. 


106  PORTO  RICO 

GoDJEales  t.  Iruariy  y  Balleste. 


JOSE  A.  GONZALEZ  ET  AL. 

V. 

KORBERTO  IRIZARRY  Y  BALLESTE. 


Mayaguez,  Law,   No.    168. 

1.  Defendant  assigned  to  plaintiff's  predecessor  in  interest  part  of  a  mort- 

gage; plaintiff  sued,  alleging  that  the  transfer  was  intended  as  a  guar- 
anty, but  failed  to  set  out  what  had  become  of  the  mortgage,  and  intro- 
duced no  proof  but  the  recitals  of  the  mortgage  and  assignment.  Judg- 
ment for  defendant. 

2.  An  assignor  who  does  not  make  himself  liable  for  the  solvency  of  his 

debtor  is  not  liable  to  the  assignee,  as  an  indorser  or  otherwise. 

Opinion  filed  August  27,  1906. 


Messrs.  Horton  &  Comwell,  attorneys  for  plaintiffs. 

Salvador  Mestre,  Esq.,  attorney  for  defendant 

RoDEY,  Judge,  delivered  the  following  opinion: 

On  February  1,  1906,  the  docket  entry  in  this  case  shows  that 
both  parties  agreed  to  submit  the  same  to  the  court,  waiving 
a  jury  trial,  and  briefs  to  be  filed  within  thirty  days.  The 
briefs  were  so  filed  thereafter,  and  that  for  the  plaintiffs  sets 
forth  that:  "By  agreement  of  the  attorneys  the  case  was  sub- 
mitted to  the  court  on  briefs,  on  the  pleadings,  without  intro- 
duction of  any  evidence,  except  the  transfer  of  mortgage,  which 
is  an  exhibit  of  the  plaintiffs,  and  a  part  of  the  complaint; 
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therefoFCy  the  only  facts  before  the  court  for  consideration  are 
those  facts  which  are  set  out  in  the  mortgage  transfer." 

The  proceeding  is  a  very  curious  one.  It  appears  to  be  a  suit 
at  law,  or,  in  other  words,  a  plain  suit  in  assumpsit  for  3,208 
pesos,  current  money  before  American  occupation,  although  the 
judgment  asked  for  is  its  present  equivalent  in  American  cur- 
rency, to  wit,  $1,924.80.  The  declaration  in  the  case  sets  out 
that  on  the  31st  day  of  August,  1896,  the  defendant  acknowl- 
edged himself  indebted  to  the  plaintiffs'  predecessor  in  interest, 
the  mercantile  firm  of  Moral  Gonzalez  &  Company,  in  the  sum 
mentioned,  and  alleged  that  he  secured  the  same  by  an  assign- 
ment of  an  equal  amount  in  an  interest-bearing  mortgage  for 
5,000  pesos  that  was  then  slightly  overdue  to  him  from 
Pedro  Acevedo  y  Kodriguez.  The  plaintiffs  file  a  translation 
of  the  original  mortgage,  indorsements,  etc.,  and  assignment,  as 
exhibits  to  the  declaration.  There  is  no  allegation  making  any 
other  reference  to  this  assignment  of  mortgage.  It  is  simply 
ignored.  Nothing  is  said  as  to  whether  it  was  foreclosed,  or 
what  wa&  done  with  it  The  declaration  is  not  sworn  to,  and 
therefore  is  not  evidence  for  any  purpose,  as  the  plea  or  answer 
denies  it. 

We  have  examined  the  mortgage  and  its  assignment,  and,  as 
is  contended  f6r  in  the  brief  of  the  defendant,  can  find  nothing 
in  it  that  indicates  he  transferred  or  assigned  the  said  interest 
in  it  for  any  consideration  other  than  cash  received  at  the  time, 
which  the  assigning  instrument  states  he  received.  There  is 
nothing  in  the  instrument  to  show  that  the  assignee  has  any  re* 
course  against  the  assignor  whatsoever. 

The  brief  for  the  defendant  refers  to  the  statute  of  limitations, 
which  is  also  set  out  in  his  plea  or  answer,  that  §  1530  of  the 
old  Spanish  Code,  which  was  in  force  at  the  time  the  assignment 
was  made,  and  which  was  incorporated  in  the  new  Code  aa 
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§  1433,  and  is  in  force  now,  reads  as  follows:  "If  the  assignor 
in  good  faith  should  have  made  himself  liable  for  the  solvency 
of  the  debtor,  and  the  contracting  parties  have  not  stipulated 
anything  in  regard  to  the  duration  of  the  liability,  it  shall  last 
one  year  only,  to  be  counted  from  the  assignment  of  the  credit, 
if  the  period  had  already  matured." 

In  the  absence  of  anything  else,  this  statute  would  bar  plain- 
tiffs' right  of  recovery  here ;  but,  as  stated,  there  is  nothing  in 
the  transfer  of  this  interest  in  this  mortgage  to  show  that  it 
was  assigned  "with  recourse,"  and  therefore  it  must  be  held 
to  have  been  "without  recourse,"  even  if,  as  a  matter  of  fact, 
it  was  given  as  security  for  a  pre-existing  debt.  But  there  is 
nothing  before  the  court  to  show  that  fact ;  moreover,  the  mort- 
gage itself  shows  the  contrary. 

We  cannot  see  how  this  plaintiff  can  remain  vested  with  a 
legal  assignment  of  a  large  portion  of  a  mortgage  with  a  pre- 
sumptive right  to  foreclose  it,  and  still  try  to  recover  from  this 
defendant.  If  he  is  suing  on  a  plain  account  stated,  he  should 
have  said  so  in  his  declaration  and  introduced  some  proof  to 
show  that  fact  If  he  has  a  remedy  against  Mr.  Pedro  Acevedo 
Rodriguez  or  a  right  to  sell  the  lands  mentioned  in  the  mort- 
gage, not  yet  barred,  he  can  still  pursue  that,  and  if,  by  his  own 
negligence,  he  has  lost  any  rights  he  had  in  that  behalf,  we 
cannot  see  that  the  defendant  is  responsible  therefor.  It 
is  not  deemed  necessary  to  quote  any  authorities  to  sustain  the 
proposition  set  forth  in  these  views. 

Judgment  ^ill  therefore  be  entered  for  the  defendant,  with 
costs. 
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THE  PECK  STEAMSHIP  LINE,  Plflf., 

V. 

THE  NEW  YORK  &  PORTO  RICO  STEAMSHIP  COM- 
PANY AND  THE  AMERICAN  RAILROAD  COM- 
PANY OF  PORTO  RICO,  Dfts. 


San  Juan,  Law,  No.  396. 

1.  By  effect  of  the  0th  article  of  the  treaty  of  peace  between  the  United 
States  and  Spain,  and  §§8  and  14  of  the  organic  law  of  Porto  Rico 
(31  Stat,  at  L.  77,  chap.  191),  all  the  general  acta  of  Congress, 
whether  applying  to  the  "territories"  or  to  the  "territory*'  of  the 
United  States,  are  applicable  in  Porto  Rico,  when  not  locally  inap- 
plicable. 

^.  There  is  nothing  in  the  antitrust  law  (26  Stat,  at  L.  200,  ehap.  647,  U.  S. 
Gomp.  Stat.  1001,  p.  3200,  July  2,  1890),  entitled  "An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Restraints  and  Monopolies," 
which  makes  it  locally  inapplicable  to  Porto  Rico,  although  it  was 
enacted  before  the  cession  of  Porto  Rico  to  the  United  States. 

3.  Porto  Rico  is  substantially  a  territory  of  the  United  States. 

4.  A  complaint  which  alleges  an  unlawful  combination  between  two  com- 

'.   mon  carriers,  one  alleged  to  be  engaged  in  trade  between  Porto  Rico 
and  a  state  of  the  Union,  is  sufficient  as  against  both  defendants. 

5.  Allegations  to  the  effect  that,  by  reason  and  effect  of  an  unlawful  com- 

bination in  restraint  of  trade,  plaintiff,  a  common  carrier,  lost  the 
callage  of  a  large  amount  of  trade,  and  that  the  customers  of  plaintiff 
would  thereby  be  compelled  to  pay  an  increase  in  the  handling  of 
freight,  and,  for  that  reason,  would  not  ship  with  plaintiff,  are  not 
allegations  of  damages  too  remote  to  be  considered  under  the  anti- 
trust law. 

€•  Such  a  combination  is  not  less  unlawful  because  made  by  parties  not  ac- 
tually in  competition  with  each  other. 

7.  The  contract  evidencing  the  alleged  unlawful  combination  need  not  be 
set  out  in  the  complaint  in  hose  verba. 
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8.  Ad  alleged  eontract  between  a  railroad  in  Porto  Rico  and  a  ateamship 

line  between  Porto  Rioo  and  New  Yoric,  intended  to  gire  tlie  latter 
a  monopoly  of  the  landing  facilities  at  the  port  of  San  Joan,  Fcnto 
Rico,  would,  if  pn)ved  as  alleged,  be  in  Tiolation  of  the  antitrust  law. 

9.  An  action  brought  under  that  law  to  recover  damages  sustained  bj  reaaon 

of  the  unlawful  combination  is  not  an  action  based  on  the  said  eontract^ 

10.  Under  the  antitrust  act  only  the  government  can  file  a  bill  to  eajoia 

acta  under  a  contract  in  violation  thereof. 

Opinion  filed  September  4»  IfNML 


Messrs.  Hord  A  Hawkins  and  /.  Ilenri  Brown,  Esq.,  tar 
pIamti£P. 

Francis  H.  Dexter,  Esq.,  and  Messrs.  HartzeU  &  Rodriguez 
for  the  New  York  &  Porto  Rioo  Steamship  Company. 

Francis  H.  Dexter,  Esq.,  ior  the  American  Railroad  Com- 
pany of  Porto  Rioo. 

RoDET,  Judge,  delivered  the  following  opinion: 

This  cause  is  before  the  court  on  a  demurrer  to  the  declaration 
or  complaint  It  is  a  suit  for  damages  in  the  sum  of  $180,000^ 
brought  under  §  7  of  the  act  of  Congress  of  July  2,  1890  (26 
Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat  1901,  p.  3202), 
commonly  known  as  the  antitrust  act,  and  entitled:  ''An  Act 
to  Protect  Trade  and  Commerce  against  Unlawful  Restraints 
and  Monopolies." 

The  case  was  argued  at  length  by  counsel  for  all  parties.  The 
defendants  filed  a  joint  demurrer,  but  appeared  by  separate 
counsel,  and  all  of  the  parties  have  filed  elaborate  briefs.  Apart 
from  the  many  other  grounds  of  demurrer  to  the  different  para- 
graphs of  the  declaration,  for  insufficiency  and  other  reasons,  it 
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becomes  necessary  to  pass  upon  the  very  important  question  as 
to  -whether  the  antitrust  act,  having  been  passed  some  ten  years 
before  the  date  of  the  approval  of  the  treaty  by  which  Spain 
ceded  Porto  Kco  to  the  United  States,  applies  to  or  is  in  force, 
in  whole  or  in  part,  in  Porto  Kco. 

It  is  found  impossible,  because  of  the  character  of  the  declara- 
tion and  the  demurrer,  to  pass  upon  the  questions  involved  with- 
out setting  them  both  out  in  extenso.  The  complaint  consists  of 
nineteen  paragraphs,  and,  with  the  preamble,  is  as  follows: 

Complaint. 

The  plaintiff,  the  Peck  Steamship  Line,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  New  York,  and  doing  business  in  Porto  Eico,  with  offices  at 
San  Juan,  Porto  Rico,  complaining  of  the  defendant,  the  New 
York  &  Porto  Rico  Steamship  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  New  Jersey,  U.  S.  A.,  doing  business  in  Porto  Rico  and 
with  offices  at  San  Juan,  Porto  Rico,  and  the  American  Railroad 
Company  of  Porto  Rico,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  New  York, 
doing  business  in  Porto  Rico  and  having  its  main  offices  in  the 
city  of  San  Juan,  Porto  Rico,  alleges: 

1.  That  the  plaintiff  is  now,  and  at  the  times  of  the  doing  of 
the  acts  herein  complained  of  was  engaged  in  the  management 
and  operation  of  a  line  of  steamships  between  San  Juan  and 
other  ports  in  Porto  Rico  and  the  city  of  New  York,  in  the  state 
of  New  York,  for  the  purpose  of  doing  and  carrying  on  a  general 
freight  business  between  the  city  of  New  York  and  the  various 
ports  in  Porto  Rico. 

2.  That  the  defendant  the  New  York  &  Porto  Rico  Steamship 
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Company  has  for  several  years  past  been  engaged  in  operating 
a  line  of  steamships  between  the  same  points,  and  is  still  oon* 
tinning  so  to  operate  the  same,  doing  a  general  freight  and  pas- 
senger business  between  the  said  points,  owning  and  controlling 
a  certain  pier  located  in  the  harbor  of  San  Juan,  known  as  'Tier 
^o.  1,"  and  did  own  and  control  said  pier  at  the  times  of  the 
doing  of  the  acts  herein  complained  of. 

3.  That  the  defendant  the  American  Railroad  Company  of 
Porto  Rico  is  engaged  in  the  operation  of  a  railroad  line  in  the 
island  of  Porto  Rico,  and,  as  assignee  of  the  "Compania  de  los 
Ferrocarriles  de  Puerto  Rico,"  obtained  the  control  and  manage- 
ment of  a  certain  dock  in  the  harbor  of  San  Juan  known  as  the 
^'Quartermaster's  dock"  under  the  terms  of  a  certain  franchise 
granted  its  assignor,  the  said  ^'Compania  de  los  Ferrocarriles  de 
Puerto  Rico"  by  the  executive  council  of  Porto  Rico  on  October 
28th,  1901, 

4.  That  the  said  franchise  still  continues  in  full  force  and  ef- 
fect and  that  the  said  defendant  the  American  Railroad  Com- 
pany of  Porto  Rico,  at  the  times  of  the  doing  of  the  acts  herein 
complained  of,  professed  to  control  and  manage  the  said  Quarter- 
master's dock  by  virtue  of  and  according  to  the  terms  of  the  said 
franchise. 

5.  That  the  said  franchise  provides  that  the  grantee  or  its  as- 
signee, the  defendant  the  said  American  Railroad  Company  of 
Porto  Rico,  shall,  by  suitable  rules  and  regulations,  approved  by 
the  executive  council,  and  subject  to  alteration  or  amendment  by 
the  executive  council,  permit  the  use  of  the  said  dock  to  all 
vessels. 

6.  That  the  said  Pier  No.  1  and  the  said  Quartermaster's 
dock  are  the  only  points  in  the  harbor  of  San  Juan  where  steam- 
ships can  dock  to  load  and  discharge  cargo  without  the  use  of 
lighters. 
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7.  That  heretofore,  to  wit,  on  or  about  the  month  of  Decem- 
ber,  1905y  and  from  that  time  down  to  this  date,  the  steamships 
chartered  by  the  plaintiff  with  large  capacity  for  the  carriage  of 
freight,  and  being  such  as  the  plaintiff  company  had  just  reason 
and  cause  to  believe  could  be  operated  between  the  said  ports  of 
Porto  Rico  and  the  said  city  of  "New  York  for  the  carriage  of 
freight  as  aforesaid  at  a  large  profit  to  the  plaintiff,  have  been 
making  trips  between  the  said  ports  and  have  been  carrying  out 
and  performing  their  contracts  and  obligations  entered  into  by 
and  between  plaintiff  and  the  shippers  of  freight  in  the  island 
of  Porto  Rico  and  the  said  city  of  New  York  and  other  points 
in  the  United  States,  but  that  owing  to  the  illegal,  wrongful,  and 
malicious  conduct  of  the  defendants,  and  their  agents  and  em- 
ployees, both  in  the  island  of  Porto  Rico  and  the  city  and  state 
of  New  York,  plaintiff  has  been  greatly  hindered  and  obstructed 
in  the  discharge  of  its  obligations  as  aforesaid  contracted  with 
the  shippers  of  freight  in  the  island  of  Porto  Rico  and  points  in 
the  United  States  by  reason  of  the  said  wrongful  and  illegal  acts 
and  doings  on  the  part  of  the  said  defendants. 

8.  That  on  or  about  the  month  of  December,  1905,  the  said 
defendants  did  wrongfully,  maliciously,  and  wantonly  combine, 
confederate,  and  conspire  together  to  illegally  harass,  interfere 
with,  obstruct,  and  cause  damage  to  the  plaintiff  in  the  conduct 
of  its  business,  for  the  purpose  of  ruining  and  destroying  the  said 
business  of  the  plaintiff,  and  compelling  the  plaintiff  to  desist 
from  the  continuance  of  such  business,  and  to  the  end  that  the 
defendants  the  New  York  &  Porto  Rico  Steamship  Company 
might  have  and  enjoy  a  monopoly  of  the  freight  business  between 
the  said  ports  of  New  York  and  Porto  Rico. 

9.  That  said  conspiracy  and  combination  entered  into  by  the 

defendants  as  aforesaid  was  in  restraint  of  trade  and  Commerce 

between  the  ports  of  Porto  Rico  and  the  said  city  of  New  York, 
II.  PoBTo  Rico.— 8. 
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in  the  state  of  New  York,  and  was  an  attempt  to  monopolize 
trade  and  commerce  between  the  aforesaid  ports,  in  contraven- 
tion of  the  provisions  of  an  act  of  Congress  of  July  2dy  1890,  en- 
titled :  ''An  Act  to  Protect  Trade  and  Commerce  against  Unlaw- 
ful Restraints  and  Monopolies." 

10.  That  the  defendants,  well  knowing  the  intention  of  the 
plaintiff  to  engage  in  the  freight  business  as  aforesaid,  and  in 
anticipation  of  such  action  on  the  part  of  the  plaintiff,  contriving 
and  unjustly  and  wrongfully  intending  to  destroy  free  competi- 
tion and  to  restrain  trade  and  commerce  between  the  aforesaid 
ports,  and  seeking  to  avoid  the  duties  and  responsibilities  to  the 
public  imposed  upon  the  grantee  or  its  assignee  by  the  conditions 
of  the  said  franchise  to  use  the  said  Qaurtermaster's  dock,  did 
conspire  together  by  means  of  a  certain  contract  and  secret  agree- 
ment dated  December  29th,  1905,  to  illegally  secure  the  c(mtrol 
of  the  said  Quartermaster's  dock  to  the  defendant  the  New  York 
&  Porto  Rico  Steamship  Company,  contrary  to  law  and  the  terms 
of  the  said  franchise ;  that  the  said  action  on  the  part  of  the  said 
defendants  was  done  and  performed  in  the  carrying  out  of  the 
said  unlawful  and  illegal  purpose,  and  that  by  reason  thereof  the 
said  defendant  the  New  York  &  Porto  Rico  Steamship  Company 
secured  to  itself  a  monopoly  of  the  dock  and  wharf  facilities  in 
the  harbor  of  San  Juan. 

11.  Plaintiff  further  alleges  that  the  ships  of  the  defendant 
the  said  New  York  &  Porto  Rico  Steamship  Company  could  eas- 
ily have  been  served  from  said  Pier  No.  1,  belonging  to  the  said 
defendant  company,  and  that  the  said  Quartermaster's  dock  was 
not  and  is  not  necessary  for  the  discharge  and  loading  of  freight 
by  the  vessels  of  the  said  defendant  company,  but  that  the  abso- 
lute control  of  the  said  Quartermaster's  dock  was  so  given  to  the 
said  New  York  &  Porto  Rico  Steamship  Company  solely  in 
furtherance  of  the  said  unlawful  purpose  of  destroying  the  busi- 
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ness  of  its  only  competitor^  the  plaintiff,  and  securing  to  the  said 
defendant  the  New  York  &  Porto  Kico  Steamship  Company  the 
said  monopoly. 

12.  That  in  pursuance  of  the  said  unlawful  purpose  and  de- 
sign the  said  defendants,  nor  either  of  them,  made  any  of  the 
rules  and  regulations  required  by  the  terms  of  the  said  franchise 
or  grant,  but  did  on  various  occasions  refuse  to  permit  the  shijgs 
of  the  plaintiff  to  approach  said  Quartermaster's  dock  to  load 
and  discharge  cargo  when  said  dock  was  unoccupied,  and  on 
other  occasions  did  caiise  ships  of  the  said  New  York  &  Porto 
Rico  Steamship  Company  to  lay  at  the  said  dock  for  the  sole 
and  only  purpose  of  depriving  plaintiff  of  its  rights  and  privi- 
lege to  load  and  unload  its  ships  at  such  dock  when  not  occupied 
by  other  ships  having  a  bona  fide  right  to  be  at  such  dock,  and 
defendants  did  further  refuse  to  obey  the  lawful  orders  of  the 
duly  constituted  and  legal  authorities  to  remove  such  ships  from 
said  dock. 

13.  That  by  reason  of  the  said  wrongful  and  illegal  acts  the 
business  of  the  plaintiff  was  greatly  injured,  so  that  instead  of 
being  a  profitable  one,  which  it  would  have  been  under  equal 
conditions  as  to  the  loading  and  discharging  of  its  ships,  had  not 
the  defendants,  as  aforesaid,  contrived  to  monopolize  the  ship- 
ping facilities  of  said  harbor  of  San  Juan  for  the  benefit  of  the 
said  New  York  &  Porto  Eico  Steamship  Company^  it  became  a 
losing  business,  by  reason  of  which  the  plaintiff  has  suffered 
great  and  grievous  loss  to  the  extent  of  many  thousands  of  dol- 
lars. 

14.  That  solely  by  reason  of  the  said  wrongful  acts  of  the  de- 
fendants the  ships  of  the  plaintiff,  arriving  in  the  harbor  of  San 
Juan,  were  compelled  to  anchor  in  the  said  bay  and  to  lighter 
and  discharge  their  freight  from  said  places,  using  for  that  pur- 
pose lighters  and  lightermen  and  small  boats,  all.  of'^hich  ex- 
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'  pense  would  have  been  avoided  had  the  steamers  of  the  plaintiff 
been  allowed  to  approach  the  said  Quartermaster's  dock  and 
pier  in  the  said  harbor,  as  they  had  a  right  to  do,  and  which  were 
not  then  occupied  by  other  steamers  with  a  bona  fide  right  there- 
tOy  and  that,  by  reason  of  the  necessity  of  employing  said  lighters 
ai^d  lightermen  and  small  boats,  plaintiff  was  put  to  a  large  ad- 
ditional expense  amounting  to  the  sum  of  five  thousand  dollars 
($5,000). 

16.  That  by  reason  of  the  fact  that  the  ships  of  the  plaintiff 
were  so  as  aforesaid  compelled  to  anchor  and  load  and  discharge 
in  the  harbor  of  San  Juan,  and  were  not  allowed,  as  aforesaid, 
to  approach  the  said  dock  and  the  said  pier,  it  became  and  was 
necessary  for  the  plaintiff,  in  the  discharge  of  its  business,  to  em- 
ploy ^  large  number  of  additional  longshoremen,  watchmen,  and 
checkers  for  the  proper  handling  and  loading  and  unloading  of 
the  freight  carried  by  said  ships,  over  and  above  the  expenses  to 
which  plaintiff  would  have  been  put  had  its  ships  been  allowed  as 
aforesaid  to  approach  said  dock  and  pier  as  they  had  a  right  to  do 
so  as  aforesaid,  and  that  the  said  additional  expense  so  incurred 
as  aforesaid  ftmounts  to  the  sum  of  four  thousand  dollars 
($4,000). 

16.  That  by  reason  of  the  said  wrongful  and  illegal  acts  on 
the  part  of  the  defendants,  their  agents  and  employees,  the  ships 
of  the  plaintiff  were  detained  in  the  port  of  San  Juan  for  a  much 

I  longer  time  than  they  would  have  been  detained  for  the  matter 
of  loading  and  unloading  their  freight  had  they  been  allowed  to 
approach  the  said  pier  and  dock  in  manner  and  form  as  they  had 
a  right  to  do  as  aforesaid,  and  that  by  reason  of  the  said  delay 

.  or  demjurrage  plaintiff  has  been  put  to  a  large  additional  expense 
which  would  otherwise,  as  aforesaid,  been  saved  them,  and  that 
the  same  amounts  to  the  sum  of  twelve  thousand,  five  hundred 
dollars  ($12,500). 
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17.  That  when  these  plaintiffs  proposed  to  engage  in  the  han- 
dling of  freight  between  the  ports  of  the  island  of  Porto  Rico  and 
the  said  port  of  "New  York  they  had  reason  to  believe>  and  did 
believe,  that,  under  proper  circumstances  and  with  fair  and  rea- 
sonable treatment  in  the  harbor  of  San  Juan  in  the  matter  of  the 
loading  and  unloading  of  its  said  ships,  it  would  be  able  to  run 
its  said  ships  on  schedule  time  and  advertise  fixed  dates  for  the 
sailing  of  its  said  ships  both  from  the  island  of  Porto  Rico  and 
the  port  of  New  York ;  but  that,  owing  solely  and  only  to  the 
great  inconvenience  and  delay  to  which  its  said  ships  were  so  as 
aforesaid  put  by  the  defendants,  said  ships  could  not  make  said 
schedule,  and  that  by  reason  thereof  the  plaintiff  lost  the  carriage 
of  a  large  amount  of  freight  from  the  said  city  and  port  of  New 
York  to  the  ports  of  the  island  of  Porto  Rico,  all  of  which  loss  is 
directly  chargeable  to  the  wrongful  acts  and  doings  of  the  defend- 
ants, their  agents  and  employees,  and  that  by  reason  of  the  isaid 
loss  of  freight  from  the  port  of  New  York  to  the  island  'of 
Porto  Rico  plaintiff  has  been  injured  in  the  further  sum  of  thir- 
teen thousand,  five  hundred  dollars  ($13,600). 

18.  That,  by  reason  of  the  said  wrongful  acts  and  doings  on 
the  part  of  the  said  defendants,  making  it  impossible  for  the 
ships  of  the  said  plaintiff  to  approach  the  said  pier  and  dock  at 
the  proper  times  and  under  the  proper  conditions,  to  load  sugar 
and  other  freight  for  the  said  port  of  New  York,  and  by  reason. 
of  the  large  additional  expense  which  would  have  been  occasioned 
to  the  shippers  of  said  sugar  by  reason  of  the  inability  of  the 
ships  of  the  plaintiff  to  get  to  said  dock  or  pier,  owing  solely  to 
the  acts  and  doings  of  the  defendants,  the  plaintiff  has  suffered 
great  wrong  and  loss,  and  that  the  said  loss  amounts  to  the  sum 
of  twenty  thousand  dollars  ($20,000). 

19.  Plaintiff  charges  that  each  and  every  loss  so  as  aforesaid 
occasioned,  and  suffered  by  it,  has  been  and  is  the  direct  result 
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of  tte  said  wrongful  acts  and  doings  on  the  part  of  the  said  de- 
fendants, which  said  defendants  deliberately  and  with  the  sole 
hitention  of  injuring  the  business  of  this  plaintiff,  and  depriving 
it  of  itA  fair  3hare  of  the  freight  business  between  the  points 
aforesaid,  and  of  ruining  and  destroying  its  business,  did,  as 
aforesaid,  try,'  and  become  and  hold  a  monopoly  of  the  shipping 
facilities  of  the  said  San  Juan  harbor,  and  did  thereby,  as  afore- 
said, make  it  imposiaible  for  the  plaintiff  company  to  carry  out 
and  perform  its  obligations  with  the  shippers  of  freight  between 
said  points,  exclBpt  at  a  greiat  loss,  a^  hereinbefore  set  out. 
•  Wherefore,  by  reason  bf  the  premises,  the  plaintiff  has  been 
damaged  it  the  sum  of  six^ty  thousand  dollars  ($60,000),  and 
prays  for  j  lodgment  against  the  defendants .  in  the  sum  of  one 
hundred  and  eighty,  thousand  doUdrs  ($180,000),  and  the  costs 
of  this  suit,  including  a  reasonable  attorneys'  fee  as  in  such  cases 
by  law  and  statute  is  provided. 
*.  San  Juan,  Porto  Eico,  June  25,  1906. 

The  demurrer  sQts  out  fourteen  specific  grounds,  and  is  aa 
follows:  «    • 

.    Demurrer. 

First.  Because  this  honorable  cpurt,  in  which  said  action  is 
^rought;  is  not  ja  circuit  court  of  the  United  States,  and  has  not 
had  conferred  upon  it  by  the  Congress  of  the  United  States  the 
special  jurisdiction  necessary  ^n  order  to  entertain  an  action  for 
violation  6f  the  ctct  of  Congress  referred  to  in,  and  made  the  basis 
of,  said  complaint. 

Second.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  defendants  jointly. 

Third.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  oi  action  against  eitlier  of  the  defendants  sep- 
arately. 
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Fourth.  That  several  causes  of  action  have  been  improperly 
united  in  said  complaint 

Fifth.  That  the  alleged  causes  of  action  or  claims  for  damage 
set  forth  in  paragraphs  17  and  18  of  said  complaint  are  too  indi- 
rect and  remote,  and  do  not  set  forth  elements  of  damage  for 
i^rhich  defendants  can,  under  any  circumstances,  be  held  re- 
sponsible. 

Sixth.  That  the  complaint  is  ambiguous  and  uncertain,  in  that 
it  is  not  distinctly  aU^ed  whether  the  defendant  American  Rail- 
road Company  is  engaged  in  commerce  between  the  United 
States  and  Porto  Rico. 

Seventh.  That  the  complaint  is  further  ambiguous  and  uncer- 
tain in  that  it  is  not  distinctly  alleged  whether  the  alleged  com- 
bination and  conspiracy  between  the  defendants  tended  to  re- 
strict competition  between  them,  or  whether  said  defendants, 
before  the  alleged  making  of  such  combination  and  conspiracy, 
were,  or  could  have  been,  competitors  in  the  lines  of  business 
which  they  were  respectively  chartered  to  carry  on  or  were  ac- 
tually engaged  in. 

Eighth.  That  the  complaint  is  further  ambiguous,  unintelli- 
gible, and  uncertain  in  that  it  refers  to  an  alleged  contract  un- 
der date  of  December  29,  1905,  but  the  said  alleged  contract  or 
agreement  is  not  set  forth  in  hcec  verba,  but  only  the  conclusions 
of  the  pleader  are  set  forth  in  said  complaint  as  to  the  unlawful 
or  illegal  character  thereof,  and  this  court  cannot  determine 
whether  the  same  is  illegal  or  not  unless  a  copy  of  said  alleged 
contract  or  agreement  be  set  forth  or  the  specific  contents  there- 
of be  alleged. 

Ninth.  That  the  complaint  is  further  ambiguous  and  uncer- 
tain in  that,  while  it  is  alleged  in  paragraph  10  thereof  that  de- 
fendants conspired  together  to  illegally  secure  the  control  of  said 
Quartermaster's  dock  for  defendant  New  York  &  Porto  Rico 
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Steamship  Company,  it  is  nowhere  in  said  complaint  alleged,  nor 
are  any  facts  stated  to  prove,  that  such  conspiracy  was  carried  ont 
or  the  control  of  said  dock  secured  for  said  last-named  defendant 

Tenth.  That  the  complaint  is  further  ambiguous  and  uncer- 
tain in  that  it  is  not  made  clearly  to  appear  that  said  allied  mo- 
nopoly, even  if  it  existed,  would  be  in  violation  of  the  act  of  Con- 
gress of  July  2d,  1890,  upon  which  plaintiff  bases  its  right  to 
recover. 

Eleventh.  That  all  the  allegations  of  the  complaint  are  based 
upon  a  monopoly  alleged  to  have  been  made  and  created  by  the 
defendants  herein  of  the  Quartermaster's  dock,  under  the  control 
of  the  defendant  the  American  Railroad  Company  of  Porto  Hioo, 
there  being  no  law  of  the  United  States  or  of  Porto  Rico  pro- 
hibiting any  such  alleged  monopoly  in  Porto  Rico. 

Twelfth.  That  the  complaint  is  further  ambiguous  and  uncer- 
tain in  that  it  is  not  made  to  appear  wherein  the  defendants  or 
either  of  them  owe  any  duty  to  the  plaintiff  individually  as  dis- 
tinguished from  the  public  in  general  with  regard  to  the  docking 
facilities  in  the  harbor  of  San  Juan,  or  wherein  said  defendants 
have  violated  any  duty  owed  by  them  as  common  carriers  to  the 
public  in  that  regard. 

Thirteenth.  That  the  alleged  damage  set  forth  in  said  com- 
plaint and  the  items  thereof  are  ambiguous,  unintelligible,  and 
uncertain,  and  are  only  conclusions  of  the  pleader,  and  the  same 
should  be  specifically  set  forth  if  any  such  damage  has  occurred 
as  alleged. 

Fourteenth.  That  the  complaint  contains  an  improper  joinder 
of  causes  of  action,  to  wit :  In  that  by  said  complaint  there  is  at- 
tempted to  be  alleged  a  cause  of  action  based  upon  a  contract,  as 
well  as  a  cause  of  action  based  upon  a  combination  in  form  of  a 
trust  or  otherwise,  and  a  conspiracy  being  in  the  nature  of  a  tort 
or  wrongful  act. 
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Wherefore  the  defendants  pray  the  judgment  of  this  honorable 
court  whether  they  should  further  plead  to  said  complaint,  and 
that  the  same  be  dismissed  with  costs  in  favor  of  defendants. 

The  act  of  Congress  referred  to  is  entitled :  "An  Act  to  Pro- 
tect Trade  and  Commerce  against  Unlawful  Eestraints  and  Mo- 
nopolies" (26  Stat,  at  L-  209,  chap.  647,  TJ.  S.  Comp.  Stat. 
1901,  p.  3200),  and  is  as  follows: 

"Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegaL  Every  person  who  shall  make  any  such  contract  or  en- 
gage in  any  such  combination  or  conspiracy,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  im- 
prisonment not  exceeding  one  year,  or  by  both  said  punishments^ 
in  the  discretion  of  the  court. 

"Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  per- 
sons, to  monopolize  any  part  of  the  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discre- 
tion of  the  court. 

"Sec.  3.  Every  contract,  combination  in  form  of  trust  oi 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  in  any 
territory  of  the  United  States  or  of  the  District  of  Columbia,  or 
in  restraint  of  trade  or  commerce  between  any  such  territory  and 
another,  or  between  any  such  territory  or  territories  and  any 
state  or  states  or  the  District  of  Columbia,  or  with  foreign  na- 
tions, or  between  the  District  of  Columbia  and  any  state  or  states 
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or  foreign  nations,  is  hereby  declared  illegal.  Everj  person  who 
shall  make  any  such  contract  or  engage  in  any  such  combination 
or  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year, 
or  by  both  said  punishments,  in  the  discretion  of  the  court 

"Sec.  4.  The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain  viola- 
tions of  this  act ;  and  it  shall  be  the  duty  of  the  several  district 
attorneys  of  the  United  States,  in  their  respective  districts,  under 
the  direction  of  the  Attorney  Greneral,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.  Such  proceed- 
ings may  be  by  way  of  petition  setting  forth  the  case  and  pray- 
ing that  such  violation  shall  be  enjoined  or  otherwise  prohibited. 
When  the  parties  complained  of  shall  have  been  duly  notified  of 
such  petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case ;  and  pending  such  petition 
and  before  final  decree,  the  court  may  at  any  time  make  such  tem- 
porary restraining  order  or  prohibition  as  shall  be  deemed  just 
in  the  premises. 

"Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which 
any  proceeding  under  section  four  of  this  act  may  be  pending, 
that  the  ends  of  justice  require  that  other  parties  should  be 
brought  before  the  court,  the  court  may  cause  them  to  be  sum- 
moned, whether  they  reside  in  the  district  in  which  the  court  is 
held  or  not ;  and  subpoenas  to  that  end  may  be  served  in  any  dis- 
trict by  the  marshal  thereof. 

"Sec.  6.  Any  property  owned  under  any  contract  or  by  any 
combination,  or  pursuant  to  any  conspiracy  (and  being  the  sub- 
ject thereof)  mentioned  in  section  one  of  this  act,  and  being  in 
the  course  of  transportation  from  one  state  to  another,  or  to  a 
foreign  country,  shall  be  forfeited  to  the  United  States,  and  may 
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be  seized  and  condemned  by  like  proceedings  as  those  provided 
by  law  for  the  forfeiture,  seizure,  and  condemnation  of  prop- 
erty imported  into  the  United  States  contrary  to  law. 

"Sec  7.  Any  person  who  shall  be  injured  in  his  business  or 
property  by  any  other  person  or  corporation  by  reason  of  any- 
thing forbidden  or  declared  to  be  unlawful  by  this  act,  may  sue 
therefor  in  any  circuit  court  of  the  United  States  in  the  district 
in  which  the  defendant  resides  or  is  found,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  three-fold  the  dam- 
ages by  him  sustained,  and  the  costs  of  suit,  including  a  reason- 
able attorney's  fee, 

"Sec.  8.  That  the  word  'person,'  or  'persons,'  wherever  used 
in  this  act,  shall  be  deemed  to  include  corporations  and  associa- 
tions existing  under  or  authorized  by  the  laws  of  either  the 
United  States,  the  laws  of  any  of  the  territories,  the  laws  of  any 
state,  or  the  laws  of  any  foreign  country." 

The  9th  article  of  the  treaty  of  Paris,  of  April  11,  1899,  by 
which  Porto  Rico  was  ceded  to  the  United  States,  provides: 
^^The  civil  rights  and  political  status  of  the  native  inhabitants 
of  the  territories  hereby  ceded  to  the  United  States  shall  be  deter- 
mined by  the  Congress."    [30  Stat,  at  L.  1759.] 

On  April  12,  1900,  Congress  passed  an  act  (31  Stat,  at  L. 
77,  chap.  191),  commonly  known  as  the  Foraker  act,  by  which 
it  provided  a  imique  and  quite  complete  system  of  government 
for  the  island  of  Porto  Rico  and  its  appurtenant  islands.  This 
act,  while  to  a  large  extent  modeled  upon  the  organic  acts  of  the 
older  territories,  is  in  some  respects  radically  different,  in  that 
the  President  appoints  the  upper  house  of  the  legislature,  and 
that  several  of  the  members  of  the  said  upper  house  also  are  the 
heads  of  the  several  departments.  The  act  is  unique  in  other 
respects,  a  noticeable  one  being  that  it  turns  over  to  the  people 
of  the  island  all  the  customs  and  other  revenues,  etc.     Sec.  7, 
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after  describing  the  classes  of  people  intended  to  be  included, 
provides  that  '^they^  together  with  such  citizens  of  the  United 
States  as  may  reside  in  Porto  Rico,  shall  constitute  a  body  pcdi- 
tic  under  the  name  of  *The  People  of  Porto  Rico/  with  govern- 
mental powers  as  hereinafter  conferred  and  with  power  to  sue 
and  be  sued  as  such." 

It  may  be  as  well  to  notice  at  this  point  that  Congress  stu- 
diously avoided  calling  the  new  jurisdiction,  ^^the  territory  of 
Porto  Rico."  It  will  be  seen  by  an  examination  of  the  Revised 
Statutes,  §§  1896  to  1904,  inclusive,  that  Congress  made  no 
such  omission  in  the  naming  of  'New  Mexico,  Utah,  Washing- 
ton, Dakota,  Arizona,  Idaho,  Wyoming,  or  as  to  Oklahoma,  May 
2,  1890  (26  Stat,  at  L.  81,  chap.  182),  or  as  to  Hawaii  (31 
Stat  at  L.  141,  chap.  339) ;  and,  in  fact,  it  will  be  found  that 
at  no  time  heretofore  in  the  organization  of  territories  has  such 
an  omission  been  made.  It  might  also  be  weU  to  notice  here 
that  the  several  organic  acts  of  the  territories  heretofore  organ- 
ized provided  that  they  were  to  be  "erected  into  a  temporary  gov- 
ernment by  the  name  of  'the  territory  of,'  "  etc,  so  that  no  im- 
portance need  be  given  to  the  fact  that  the  Foraker  act,  above 
mentioned,  states  that  it  is :  "An  act  temporarily  to  provide  rev- 
enues," etc. 

Sec  8  of  this  Foraker  act  provides:  "That  the  laws  and  ordi- 
nances of  Porto  Rico,  now  in  force,  shall  continue  in  full  force 
and  effect,  except  as  altered,  amended,  or  modified  hereinafter, 
or  as  altered  or  modified  by  military  orders  and  decrees  in  force 
when  this  act  shall  take  effect,  and  so  far  as  the  same  are  not  in- 
consistent or  in  conflict  with  the  statutory  laws  of  the  United 
States,  not  locally  inapplicable,  or  the  provisions  hereof,  until 
altered,  amended,  or  repealed  by  the  legislative  authority  here- 
inafter  provided  for  Forfo  Rico,  or  by  act  of  Congress  of  the 
United  States." 
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Sec  9  provides  for  the  nationalization  of  all  vessels  owned  by 
the  inhabitants  of  Porto  Rico ;  and  it  is  provided  in  §  14 :  "That 
the  statutory  laws  of  the  United  States  not  locally  inapplicable, 
except  as  hereinbefore  or  hereinafter  otherwise  provided,  shall 
have  the  same  force  and  effect  in  Porto  Rico  as  in  the  "United 
States,  except  the  internal  revenue  laws,"  etc. 

Sec.  16  provides  that  the  judicial  process  shall  run  in  the 
name  of  the  United  States,  eta,  and  that  criminal  prosecutions 
shall  be  conducted  in  the  name,  and  by  authority,  of  "The  Peo- 
ple of  Porto  Rico,"  and  that  all  officials  shall  take  an  oath  to 
support  the  Constitution  of  the  United  States  and  the  laws  of 
Porto  Rico. 

In  addition  to  the  paragraphs  of  law  above  quoted,  providing 
that  the  statutory  laws  of  the  United  States,  not  locally  inap- 
plicable, should  have  force  and  effect  in  Porto  Rico,  §  1891  of 
the  Revised  Statutes  provides  that:  "The  Constitution  and  all 
laws  of  the  United  States  which  are  not  locally  inapplicable, 
shall  have  the  same  force  and  effect  within  all  the  organized 
territories,  and  in  every  territory  hereafter  organized,  as  else- 
where within  the  United  States." 

It  is,  of  course,  questionable  whether  this  latter  section,  not- 
withstanding its  terms,  can  be  said  to  apply  to  Porto  Rico,  cer- 
tainly that  part  of  it  that  refers  to  the  Constitution,  because  this 
whole  Foraker  act,  even  while  there  is  no  repealing  clause  in  it, 
is  special  in  its  nature,  and  studiously  avoids  extending,  in 
terms,  the  Constitution  of  the  United  States  to  the  island.  But 
it  would  seem  that  a  man  as  eminent  as  former  Attorney  Gen- 
eral, now  Senator,  Knox,  thought  that  this  section  applied  to 
Porto  Rico  in  an  opinion  in  a  matter  referring  to  the  registra- 
tion of  trademarks  (23  Ops.  Atty.  Gen.  634),  wherein  he  stated: 
"In  so  far  as  residents  of  Porto  Rico  are  concerned,  laws  of  Con- 
*not  locally  inapplicable'  have,  by  the  act  for  the  govern- 
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ment  of  that  island  and  by  Kevised  Statutes,  §  1891,  been  ex- 
tended to  it." 

It  is  a  reasonable  conception  that  when  Congress,  under  its 
constitutional  powers,  enacts  a  general  law  seeking  to  remedy 
some  widespread  evil  in  the  nation,  and  which  evil  exists  in  the 
territories  equally  with  the  states,  if  there  is  any  language  in 
the  act  itself  denouncing  the  evil,  that  makes  it  applicable  to  the 
territories,  fine  distinctions  as  to  the  meaning  of  the  word  ''ter- 
ritories" ought  not  to  prevent  the  enforcement  of  the  law  in 
places  where  Congress  has  even  ampler  powers  than  it  has  in 
the  states.  Such  acts  being  remedial  in  their  nature,  it  was 
held,  in  Southern  P.  R.  Co.  v.  United  States,  38  Fed.  65,  and 
the  rule  is  well  established,  that  they  should  be  liberally  con- 
strued. And  we  think  this  is  true  to  a  reasonable  extent,  even 
when  the  new  law  denounces  that  as  a  crime  which  was  not  a 
crime  before,  especially  when  the  proceeding  under  the  act  is 
a  civil  suit  for  damages. 

The  antitrust,  antimonopoly  and  antirebate  law,  the  Elkins 
law,  the  pure  food  law,  the  employer's  liability  act,  and  similar 
laws  of  Congress,  are  necessary  and  salutary  enactments,  in- 
tended to  cure  widespread,  intolerable  evils.  Some  of  them 
were  not  enacted  soon  enough,  and  others  of  them  were  not  en- 
forced soon  enough  with  sufficient  vigor.  In  fact,  it  is  current 
judicial  and  political  history,  that  their  enforcement  and  enact- 
ment have  taken  more  time  than  any  other  one  subject  in  re- 
cent times.  It  would  seem,  therefore,  that  wherever  such  laws 
are  not  locally  inapplicable,  they  ought  to  be  enforced  without 
interfering  with  proper  and  legitimate  commercial  transactions, 
or  the  rights  of  individuals  or  capital.  The  spirit  from  which 
violations  of  them  emanates  ought,  if  possible,  to  be  discouraged 
at  its  inception,  in  all  jurisdictions  where  the  law  is  in  force. 

While  it  is  not  necessary  to  express  a  positive  opinion  upon 
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the  subject  yet,  in  all  probability  the  new  rate  bill  enacted  by 
Congress  on  June  29,  1906,  and  the  other  new  laws  above  re- 
ferred to,  over  which  the  Senate  of  the  United  States  spent 
80  much  time,  apply  to  Porto  Kico.  Like  the  antitrust  act,  they 
are  intended  to  remedy  widespread  evils.  The  rate  bill  shows 
the  intent  of  Congress,  wherever  it  has  complete  power,  as  it 
certainly  has  with  reference  to  a  place  like  Porto  Rico,  to  leg- 
islate drastically  against  contracts,  combinations,  conspiracies,, 
and  monopolies  in  restraint  of  trade,  because  in  §  1,  when  fixing 
the  sort  of  transportation  of  commodities  it  shall  apply  to,  after 
mentioning  the  states  and  the  District  of  Columbia,  it  sets  out 
that  it  shall  apply  to  transportation  from  one  place  in  a  territory 
to  another  place  in  the  same  territory.  There  are,  no  doubt^ 
many  other  general  laws  that  are  in  force  in  Porto  Eico,  that 
we  do  not  at  the  moment  call  to  mind. 

Much  stress  against  the  applicability  of  the  act  in  question^ 
to  Porto  Rico,  is  laid  by  counsel  for  defendants  upon  the  ques- 
tion as  to  whether  or  not  Porto  Rico  is  what  is  now  becoming 
known  in  certain  acts  of  Congress  as  an  "organized  territory." 
Several  acts  of  Congress,  noticeably  the  new  naturalization  law 
of  June  29,  1906,  speak  of  "organized  territories,"  in  an  appar- 
ent effort  to  make  some  distinction  between  the  Philippines 
and  Porto  Rico  on  the  one  hand,  and  the  other  territories  and 
the  states  on  the  other  hand,  or  the  Philippines  alone  and  the 
other  territories  and  states,  including  Porto  Rico.  Many  acts 
of  Congress,  when  denouncing  certain  acts  and  doings  as  crimes,, 
refer  to  the  states  and  territories  and  to  the  District  of  Colum- 
bia. Alaska  has  always  been  known  as  the  "District  of  Alaska," 
and  Congress  has  several  times  refused,  in  acts  referring  to  ity 
to  call  it  a  territory.  On  the  other  hand,  the  Indian  territory, 
which  was,  and  is,  in  no  sense  an  organized  territory,  as  contem- 
plated in  this  contention  of  counsel,  has  always  been  referred  to 
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in  acts  of  Congress  and  by  the  people  as,  "the  Indian  territory ;" 
it  therefore  appears  that  the  word  "territory"  is  often  loosely 
used*  As  recent  as  this  last  session  of  Congress,  in  the  appro- 
priation bill  for  the  government  of  the  territories  (59th  Con- 
gress, Ist  Session,  pp.  416,  417),  Alaska  is  called  a  district  and 
Porto  Rico  is  called  a  territory;  while  on  p.  295,  Session  Laws, 
same  Congress,  in  an  appropriation  for  shipwrecked  seamen, 
Alaska  is  called  a  territory.  And  again,  on  p.  169,  in  the  bill 
providing  for  the  election  of  a  delegate  to  the  House  of  Repre- 
sentatives, the  act  opens  by  using  the  language :  "That  the  peo- 
ple of  the  territory  of  Alaska  shall  be  represented  by  a  dele- 
gate," etc 

It  is  perhaps  because  of  the  unique  status  of  the  people  of 
Porto  Rico  in  being  received  from  Spain  by  the  same  treaty  as 
the  Philippines  and  being  created  into  a  body  politic  and  denied 
citizenship  of  the  United  States,  while  owing  permanent  al- 
legiance to  the  nation,  that  this  apparent  difficulty  about  the 
application  of  laws  to  it  arises.  The  writer  of  this  opinion 
knows  from  his  experience  in  an  effort  to  bring  the  southwest 
territories  into  the  Union  as  states,  that,  whether  it  is  well 
founded  or  not,  Congress  is  possessed  of  a  fear  that  the  word 
"territory"  has  something  in  it  that  imports  a  promise  of  state- 
hood to  the  section  of  country  so  characterized ;  but  history  does 
not  support  this  fear,  because  California  became  a  state  in 
1850  without  ever  having  been  a  territory,  and  the  Indian  ter- 
ritory has  just  been  blessed  with  an  enabling  act^  without  ever 
having  been  "organized."  "A  rose  by  another  name  would 
smell  as  ^weet."  And  therefore,  if  Porto  Rico  can  be  said  to  be 
a  territory,  even  with  a  small  "t,"  all  general  acts  of  Congress 
applying  to  territories,  when  not  locally  inapplicable,  should,  in 
our  opinion,  under  the  Foraker  act,  be  held  to  be  in  force  here. 
It  is  difficult  to  see  what  is  locally  inapplicable  about  that  portion 
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of  ihe  antitrust  act  applicable  to  territories.  In  Huuis  v.  New 
York  &  P.  R  S.  S.  Co.  182  U.  S.  392,  45  L.  ed.  1146,  21  Sup. 
Ct.  Eep.  827,  it  was  held  that  not  only  did  the  Foraker  act 
nationalize  all  Porto  Kican  vessels,  but  placed  Porto  Eico  sub- 
stantially upon  the  coast  of  the  United  States,  and  that  vessels 
engaged  in  trade  between  that  island  and  the  continent  are  en- 
gaged in  the  coast  trade.  In  Gonzalez  v.  Williams,  192  IT.  S. 
1,  48  L.  ed.  817,  24  Sup.  Ct  Rep.  177,  it  was  held  that  Porto 
Kicans  are  not  alien  immigrants  within  the  immigration  law  of 
March  3,  1891  (26  Stat  at  L.  1084,  chap.  651,  U.  S.  Comp. 
Stat  1901,  p.  1294). 

The  rulings  of  the  Supreme  Court  of  the  United  States  in 
Tvhat  have  become  known  as  the  ^'Insular  Cases"  are  now  so  well 
known  and  have  so  little  application  to  the  question  at  issue 
that  it  is  not  considered  expedient  to  cite  them.  So  it  appears 
from  every  authority  that  can  be  cited,  that  Porto  Kico  is  sub- 
stantially a  territory  of  the  United  States,  over  which  all  of  the 
general  laws  of  Congress  properly  applicable  to  territories,  and 
not  in  terms  locally  inapplicable,  are  in  full  force  and  effect 

To  our  mind,  for  the  purposes  of  this  particular  decision,  it  is 
not  important  whether,  as  a  matter  of  fact  or  law,  Porto  Rico 
is  entirely  within  the  definition  of  an  "organized  territory." 
Whether  it  is  sufficiently  a  territory  to  come  within  the  terms  of 
§  3  of  the  antitrust  act  aforesaid,  which  denounces  certain  acts 
"in  restraint  of  trade  or  commerce  in  any  territory  of  the  Unit- 
ed States,"  etc.,  is  what  is  to  be  decided  here. 

Attorney  General  Knox,  in  his  opinion  regarding  trademarks, 
23  Ops.  Atty.  Gen.  635,  stated :  "Porto  Rico  has  been  fully  or- 
ganized under  a  law  of  Congress  providing  the  details  of  its  gov- 
ernment, and  organized,  for  the  most  part,  upon  the  plan 
adopted  for  the  territories  contiguous  to  the  states  of  the  Union. 
The  presumption  from  the  whole  tenor  of  this  organic  act  is 
n.  PoBTo  Rico.— 9. 
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that  a  liberal  construction  of  the  provision  extending  the  laws 
of  the  United  States  would  comport  with  the  design  of  Con- 
gress." 

Further  on  in  the  same  opinion  he  states:  ^'In  addition  to 
this,  the  trademark  act  undoubtedly  applied  to  the  United  States 
in  the  sense  of  the  states,  the  organized  territories,  and  the  Dis- 
trict of  Columbia,  and  not  in  the  sense  of  the  states  united.  The 
law  was  therefore  broad  originally  and  intended  to  apply  to  ter- 
ritories as  well  as  states.  To  these  organized  territories,  Porto 
Rico,  similarly  and  completely  organized,  has  now  been  added." 

Attorney  General  Griggs,  on  June  2,  1900,  held  (23  Ops. 
Atty.  Gen.  p.  169)  that  by  virtue  of  §  14  of  the  Foraker  act,  the 
laws  of  the  United  States  relative  to  the  organization  and  powers 
of  national  banks  were  extended  to  Porto  Eico. 

The  same  Attorney  General,  on  p.  400  of  the  same  volume, 
with  reference  to  American  seamen,  held  that:  Under  §§9  and 
14  of  the  Foraker  act,  "a  Porto  Eican  engaged  in  the  occupa- 
tion of  a  seaman  in  the  American  merchant  marine  .  .  . 
is  an  American  seaman  within  the  meaning  of  the  statutes  re- 
lating to  relief  by  consuls." 

Hoyt,  Acting  Attorney  General,  on  July  15,  1902  (24  Ops. 
Atty.  Gen.  p.  86),  held  that  the  Foraker  act  gives  force  and  ef- 
fect in  Porto  Eico  to  the  immigration  act  of  Congress  of  1882. 
This  latter  is  a  law  that  was  enacted  eighteen  years  previous  to 
the  Foraker  act. 

It  is  held  by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  J.  Eibas  y  Hijo  v.  United  States,  194  U.  S.  315,  48 
L.  ed.  994,  24  Sup.  Ct.  Eep.  727,  that:  "An  action  which 
could  be  brought  under  the  Tucker  act  [24  Stat  at  L.  605, 
chap.  359,  U.  S.  Comp.  Stat.  1901,  p.  752],  against  the  United 
States,  in  either  a  district  or  a  circuit  court  of  the  United 
States,  is  within  the  cognizance  of  the  district  court  of  the 


FEDERAL  REPORTS.  131 

Feck  Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co. 

United  States  of  Porto  Eico."  The  Tucker  act  is  a  long  one, 
Tvith  some  fifteen  sections  in  it,  and  nowhere  refers  to  a  ter- 
ritory, yet,  under  the  provisions  of  the  Foraker  act,  making 
all  laws  of  the  United  States  not  locally  inapplicable,  the  law  in 
Porto  Eico,  and  giving  this  court  the  jurisdiction  of  a  cii^ciiit 
and  district  court  of  the  United  States  (§  34,  Foraker  act),  the 
Supreme  Court  held  that  it  was  in  force  here. 

It  would  appear  that  Porto  Eico  is  in  fact  more  of  an  organ- 
ized territory  than  some  of  the  older  jurisdictions,  because  it 
has  what  no  other  territory,  save  Hawaii,  has ;  that  is,  a  sepa- 
rate court  of  the  United  States,  presumably  to  enforce  Utiited 
States  laws  as  a  part  of  its  jurisdiction,  wholly  distinct  from 
the  local  insular  courts,  which  form  a  complete  and  ample  local 
system  in  themselves. 

An  instructive  case  in  this  regard  was  tried  in  the  circuit 
court  of  appeals  for  the  8th  circuit,  May  21,  1894.  It  is  enti- 
tled, Ardmore  Coal  Co.  v.  Bevil,  10  C.  C.  A.  41,  27  U.  S.  App. 
96,  61  Fed.  767.  It  was  provided  by  an  act  of  Congress  of  May 
2,  1890  [26  Stat,  at  L.  94,  chap.  182,  §  31],  that  certain  laws 
of  Arkansas,  as  published  in  Mansfield's  Digest,  'Sirhich  are  not 
locally  inapplicable  or  in  conflict  with  this  act,  or  with  any  law 
of  Congress  relating  to  the  subjects  specially  mentioned  in  this 
section,"  should  be  extended  over  the  Indian  territoiy;  and  it 
then  proceeded  to  enumerate  the  titles  in  Mansfield's  Digeat 
which  should  be  thus  enforced.  One  of  the  titles  was  'TIeadings 
and  Practice,"  but  in  the  Digest  under  that  same  heading  was  a 
section  allowing  recovery  of  damages  for  death  by  negligence, 
and  it  was  contended  that  this  law  was  not  extended  over  the  In*- 
dian  territory.  The  court  in  that  case  states :  "It  is  apparent,  we 
think,  that  Congress  intended  to  extend  over  the  Indian  terri- 
tory all  of  the  provisions  that  are  found  in  the  several  chapters 
of  Mansfield's  Digest,  which  are  enumerated  in  §  81  of  the  act 
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of  May  2,  1890,  unless  they  were  locally  inapplicable,  or  were 
in  conflict  with  the  act  of  May  2, 1890,  or  with  some  other  exist- 
ing act  o{  Congress."  The  case  is  too  long  to  quote  at  length,  but 
It  is  unique  for  pith  and  force,  and  for  the  way  it  condemns  a 
t>revalent  custom  of  reading  doubts  into  statutes  where  none  in 
fact  exist  or  should  exist. 

In  the  case  at  bar,  we  fail  to  see  how  the  antitrust  act  is 
locally  inapplicable  in  itself.  On  the  contrary,  it  is  locally  very 
applicable  and  a  salutary  provision  of  law  that  the  island  badly 
needs  if  it  is  not  in  force  already.  .  We  therefore  hold  that  the 
act  of  Congress  in  question,  for  the  purposes  of  this  suit,  at  least, 
is  not  locally  inapplicable,  under  the  complaint,  and  is,  or  at 
least  that  portion  of  it  referring  to  territories,  in  full  force  in 
Porto  Eico.  This  disposes  of  the  first  and  main  ground  of  de- 
Ihurrer. 

The  second  and  third  grounds  of  demurrer  are  simply  gen- 
eral allegations,  and  need  not  be  passed  upon  if  the  bill  states  a 
cause  of  action. 

The  fourth  ground  of  demurrer  is  that  several  causes  of  action 
have  been  improperly  imited  in  the  complaint  We  do  not 
think  this  is  the  fact,  and  our  argument  hereafter  will  show 
why  the  court  is  of  that  opinion. 

The  fifth  ground  of  demurrer,  that  the  causes  of  action  set 
but  in  ft  17  and  18'  in  the  complaint  or  declaration  are  too  in- 
direct and  remote,  and  do  not  set  forth  elements  of  damage  for 
which  defendants  can,  imder  any  circumstances,  be  held  respon- 
siblCj  is  answered  for  the  present  as  we  have  answered  the 
last  preceding  ground  of  demurrer ;  and  further,  if  a  bill  of  par- 
ticulars or  the  proofs  shall  show  that  the  damages  claimed  are 
too  indirect  and  remote,  an  objection  at  the  right  time  at  the 
trial  will  be  available. 

As  to  the  sixth  ground  of  demurrer,  that  the  complaint  is  am- 
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biguous  and  uncertain^  in  that  it  does  not  distinctly  allege 
i^hether  the  defendant  the  American  Railroad  Company  is  en- 
gaged in  commerce  between  the  United  States  and  Porto  Bico, 
-we  think  that,  under  the  holding  as  to  the  first  ground  of  demur- 
rer herein,  this  would  be  immaterial,  and  it  is  therefore  over- 
ruled. 

As  to  the  seventh  ground  of  demurrer,  that  it  is  not  alleged 
that  the  combination  and  conspiracy  between  defendants  tends 
to  restrict  competition,  or  that  the  itefendants  were  theretofore 
competitors,  we  do  not  think  this  was  necessary  or  that  the  com^ 
plaint  is  subject  to  it. 

The  eighth  ground  of  demurrer,  that  the  contract  referred  t9 
is  not  set  out  in  the  complaint^  has,  in  our  opinion^  no  meritj  b^ 
cause  if  it  is  in  the  possession  of  the  defendants,  they  can  plead 
it  and  set  it  out  in  full ;  and,  if  no  such  contract  was  ever  made^ 
they  can  deny  its  existence.    It  is  not  sued  on  in  the  case. 

The  defendants  are  mistaken  in  their  ninth  ground  of  do* 
murrer,  that  it  is  not  anywhere  stated  in  the  complaint  that  th« 
conspiracy  with  reference  to  the  dock  secured  was  carried  out. 
It  is  substantially  alleged  in  YT  ^0,  13,  and,  by  implication,  ii> 
^19  of  the  dedaratiolL 

As  to  the  tenth  ground  of  demurrer,  that  it  is  not  alleged  that, 
even  if  a  monopoly  existed,  it  would  be  in  violation  of  the  anti* 
trust  act,  we  do  not  think  this  ground  of  demurrer  well  taken. 
The  whole  tenor  of  the  complaint  is  to  the  contrary.  » 

The  eleventh  ground  of  demurrer  is  bad,  under  the  holding  of 
the  court  as  to  the  first  ground  of  demurrer. 

The  twelfth  ground  of  demurrer  is  bad,  because,  if  the  facta 
set  out  in  the  declaration  are  true  and  can  be  proved,  it  follows 
that  defendants  are  guilty  of  the  violation  of  a  duty  which  they 
owed  to  this  plaintiflF,  as  well  as  to  the  general  public. 

The  thirteenth  ground  of  demurrer  is  hot  well  taken,  because 
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if  die  complaint  is  ambiguous  or  unintelligible  to  the  extent 
claijtied^  there  is  a  complete  remedy  by  means  of  calling  for  a 
bill  of  particulars,  as  will  be  hereinafter  pointed  out 

The  fourteenth  ground  of  demurrer,  in  the  opinion  of  the 
courty  misconceives  the  basis  of  the  complaint  As  we  look  at 
it,  it  is  not  upon  the  alleged  contract  between  the  defendants  that 
the  suit  is  founded,  because  that  contract,  if  of  the  character  al- 
leged, is  void  in  law,  and  is  only  an  inducement  or  a  part  of  the 
whole  conspiracy  charged  in  the  declaration.  It  is  only  the 
government  itself  that  can,  under  this  antitrust  act,  file  a  bill 
to  enjoin  acts  under  such  a  contract,  or  to  decree  its  nullity.  A- 
{Kriyate  plaintiff  can  only  refer  to  its  existence  as  part  of  the 
proof  of  the  injury.  •     . 

*  Because  of  what  we  may  be  pardoned  for  characterizing  as  a 
rather  prolix  and  not  extremely  specific  declaration,  and  what 
may  be  called  a  carefully  abundant  number  of  grounds  of  de- 
murrer to  the  same,  the  court  has  been  prevented  from  condens- 
ing its  views  as  it  would  like  to  do  in  this  opinion. 

If  counsel  had  exhibited  the  same  care  in  the  preparation  of 
thQ  complaint  and  the  demurrer  that  they  have  in  their  search 
for  the  law  and  the  preparation  of  their  unusually  able  briefs 
and  arguments,  our  task  might  havie  been  easier.  It  is  not  with- 
out misgivings  that  the  court,  after  carefully  examining  the  law 
applicable  to  this  great  subject  under  ttese  peculiar  conditions, 
has  arrived  at  the  conclusions  here  announced.  It  may  be  said, 
however,  in  palliation  of  this  feeling,  that  this  court  does  not 
appear  to  be  alone  in  that  regard,  judging  from  the  involved 
condition  exhibited  by  the  opinions  of  different  district  and  cir- 
cuit courts,  and  even  the  opinions  of  some  of  the  judges  of  the 
Supreme  Court  of  the  United  States.  . 

The  whole  gist  of  this  case  or.  cause  of  action  is  that  the  two 
d^endants  conspired  together  to  effect  a  monopoly  in  one  or 
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Both  of  them,  of  the  shipping  business  in  San  Juan  harbor,  and 
the  carrying  of  freight  in  steamers  to  New  York,  and  that,  in 
furtherance  of  this,  as  it  is  alleged,  they  entered  into  a  contract 
between  themselves  to  prevent  the  plaintiflF,  who  was,  and  is,  a 
competitor  with  one  of  them  in  carrying  freight  between  Porto 
XUco  and  New  York  in  steamships,  from  having  any  dock  fa- 
cilities at  San  Juan ;  and  that,  although  the  defendant  the  New 
York  &  Porto  Rico  Steamship  Company  is  possessed  of  a  dock 
that,  as  alleged,  is  ample  for  its  own  purposes,  it  and  the  other 
defendant,  in  furtherance  of  this  alleged  conspiracy,  contrary  to 
law,  shut  out  the  plaintiff  from  the  partial  use  of  the  only  other 
dock  in  the  harbor,  known  as  the  "Quartermaster's  dock,"  on 
which  the  railroad  company  defendant  had  a  lease,  received 
through  its  predecessor  in  interest  from  the  executive  council. 
The  executive  council  being  the  upper  house  of  the  legislative 
assembly  of  Porto  Bico,  and  the  conditions  of  the  lease,  it  is  al- 
lied, obliging  the  said  railroad  defendant  to  permit  other  lines 
to  have  access  to  the  dock  in  question ;  thus  making  it  to  an  ex- 
tent, if  not  absolutely,  a  public  dock,  and  not  a  private  one,  as 
was  the  case  in  Louisville  &  N.  B.  Co.  v.  West  Coast  Naval 
Stores  Co.  198  U.  S.  483,  49  L.  ed.  1135,  26  Sup.  Ct  Rep. 
745,  which  case  is  cited  by  defendants  with  great  confidence. 
But  that  the  defendants,  in  furtherance  of  this  conspiracy,  re- 
fused, under  the  alleged  terms  of  their  own  agreement,  to  per- 
mit the  plaintiff  to  so  use  the  said  '^Quartermaster's  dock,"  and 
refused  to  make  regulations  of  tariffs  which  would  be  charged 
for  the  use  of  the  same,  as  is  required  by  the  lease  and  by  law ; 
in  facjtj  violated  the  law  in  that  regard.  The  court  is  unable  to 
see,  if  these  things  are  true,  and  this  antitrust  act  is  in  force  in 
Porto  Bico,  why  these  acts  are  not  a  violation  of  the  act,  and  a 
gross  conspiracy  in  restraint  of  trade.  The. alleged  contract  be- 
tween the  defendants,  and  the  fact  that  the  carrying  out  of  the 
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contract  between  them  tends  to  create  a  monopoly,  is,  in  our 
opinion,  only  a  result ;  and  alleging  it  in  the  declaration  is  only 
inducement  leading  up  to  the  allegation  of  the  consummation 
of  the  conspiracy  that  injures  the  plaintiff. 

It  must  be  remembered  that  this  is  a  civil  suit  for  damages 
under  §  7  of  the  antitrust  act,  supra,  and  therefore,  while  rea- 
sonable strictness  as  to  the  allegations  in  the  declaration  should 
be  required,  the  court  is  of  opinion  that  no  such  technical  strict- 
ness is  called  for  as  if  it  were  an  indictment  on  behalf  of  th-.^ 
government,  charging  the  defendants  with  a  violation  of  the  act, 
or  if  it  were  a  bill  to  restrain  the  acts  of  the  defendants  or  to 
cancel  this  alleged  contract  It  is  our  opinion  that,  if  the  plain- 
tiff should  recover  in  this  case,  the  evidence  of  that  fact  would 
not  be  permitted  to  be  introduced  in  evidence  in  a  criminal  pros- 
ecution by  the  government  thereafter. 

In  spite  of  its  lack  of  specific  allegations,  the  court  is  of  opin- 
ion that  the  complaint  on  the  whole  sufficiently  charges  and  al* 
leges  a  right  of  action ;  and  if  the  defendants  need  more  informa- 
tion to  prepare  their  defense,  it  is  well  settled  since  the  great  case 
of  Tilton  V.  Beecher,  69  N.  Y.  176,  17  Am.  Rep.  337,  which  is 
the  leading  case  on  the  subject,  that  they  can  call  for,  and  force 
the  plaintiff  to  give  them,  as  specific  a  bill  of  particulars  of  its 
causes  of  action  and  damage,  item  by  item,  as  they  could  were 
the  suit  one  on  the  full  common  counts  in  a  plain  suit  in  as- 
sumpsit. In  cases  like  this,  a  square,  blunt  demurrer,  a  traverse 
and  avoidance,  or  a  plain,  positive  denial  of  the  facts,  comports 
best  with  proper  conduct  in  a  defendant. 

The  court  is  unable  to  see  how  the  allegations  in  this  com- 
plaint that  the  conspiracy  of  the  defendants  tended  to  a  mo- 
nopoly can  be  other  than  an  allegation  of  inducement,  because, 
if  the  defendants  had  entered  into  any  sort  of  contracts  or 
agreements  not  in  violation  6f  this  act, — and  there  are,  no 
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doubt^  many  of  them  that  could  be  so  entered  into^  even  though 
such  contracts  tended  to  a  monopoly  and  tended  to  the  injury 
of  this  plaintiff, — ^it  would  probably  have  no  cause  of  action  in  a 
territory.  The  plaintiff  cannot  recover  unless  it  shows  damage 
to  itself  by  acts  that  in  themselves  are  a  violation  of  law.  It  is 
possible  that  persons  could  enter  into  contracts,  or  a  state  of  cir- 
cumstances could  exist,  that  would  create  a  practical  monopoly 
in  favor  of  the  parties  engaged  in  it,  against  which  no  private 
person  would  have  a  right  of  complaint,  but  which  the  govern- 
ment itself  might  indict  for,  or  restrain  under  the  provisions  of 
this  antitrust  act. 

It  is  our  opinion  that  the  alleged  conspiracy  of  these  defend- 
ants, and  their  acts  in  that  behalf,  if  proved,  even  though  tend- 
ing to  a  monopoly,  and  even  though  brought  about  by  this  al- 
leged contract  between  themselves,  is  the  real  basis  of  the  right 
of  the  plaintiff;  and  the  injury  to  the  plaintiff  is  the  measure 
of  the  damages.  The  contract  is  only  a  part  of  the  conspiracy. 
The  monopoly  is  only  a  result  of  it  The  conspiracy  is  the  basis 
of  the  action,  and  the  injury  and  violation  of  law  the  gist  of  the 
plaintiff's  right 

Counsel  for  the  defendant  railroad  company  have  presented 
a  brief  of  unusual  force,  and  sustained  by  citations  of  such  un- 
questioned weight,  that  it  has  not  been  an  easy  matter  for  the 
court  to  follow  its  own  reasoning  to  its  logical  end,  or  to  avoid 
the  intricacies  to  which  the  able  argument  led.  The  citation  of 
even  a  dissenting  opinion  of  a  great  judge  in  a  great  court,  such 
as  that  of  Mr.  Justice  Holmes  in  Northern  Securities  Co.  v. 
United  States,  193  U.  S.  4t)0,  48  L.  ed.  726,  24  Sup.  Ct  Rep. 
436,  cited  by  counsel,  is  not  an  argument  to  be  passed  over  light- 
ly, but  we  feel  that  the  declaration  in  this  case  is  not  subject  to  its 
force.  If  it  is  to  any  extent  subject  to  it,  the  defendants  can 
preserve  their  rights  by  calling  for  a  bill  of  particulars,  as  sug^ 
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gested.  Great  stress  is  laid  upon  the  fact  that  this  declaration 
charges  two  separate  and  distinct  offenses, — that  is,  contracts  in 
restraint  of  trade,  and  combinations  or  conspiracies  in  restraint 
of  trade.  As  stated,  we  are  of  opinion  that  the  declaration  in 
this  case  charges  nothing  but  the  conspiracy,  to  which  all  the 
other  things  lead  up  as  inducements,  the  injury  resulting  from 
the  conspiracy,  and  the  violation  of  law,  being  the  basis  for  the 
cause  of  action.  From  a  careful  reading  of  the  declaration,  we 
are  inclined  to  think  that  it  states  a  cause  of  action,  even  at 
common  law,  independent  of  any  statute  which  a  court  of  equity 
might  grant  relief  for. 

Several  of  the  grounds  of  the  demurrer  allege  omissions  in  the 
declaration,  which,  to  the  mind  oi  the  court,  is  matter  of  det 
fense,  and  can  be  fully  taken  advantage  of  in  that  way.  A 
plaintiff  in  this  sort  of  an  action  ought  not  to  be  required  to 
set  out  his  entire  proofs.  The  result  would  be  an  increased  pro^ 
lixity  in  the  declaration,  which  properly  belongs  to  a  bill  of  par-, 
ticulars  and  the  proofs.  Justice  is  what  every  court  aims  at.  If 
the  plaintiff  fails  to  make  proper  proofs,  it  cannot  recover  to 
the  extent  that  it  fails.  If  the  defendants  are  guilty,  as  set  ou^ 
in  the  declaration,  and  the  plaintiff  has  been  injured  thereby , 
the  law  gives  him  a  right  of  action. 

The  demurrer  will  therefore  be  overruled  in  all  of  its  parts. 
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MODESTO  MUNITIZ  AGUmRE 

V. 

SOBBINGS  DE  EZQUIAGA. 


San  Juan,  Equity,  No.  381* 

1.  The  United  States  district  court  for  Porto  Rico  has  no  jurisdiction  to 
enjoin  judgments  of  the  local  courts  in  cases  where  the  latter  have 
firsty  properly  and  legally,  acquired  jurisdiction  of  the  subject  matter 
and  of  the  parties. 

tSJ  The  United  States  court  will  not  entertain  a  bill  of  review  as  to  matters 
litigated  in  the  insular  courts. 

&  A  party  who  chooses  his  forum  must  abide  the  result. 

4.  United  SUtes  Revised  Statutes,  I  720  (U.  S.  Comp.  Stat.  1901,  p.  681). 

construed. 

5.  Luce  Y.  Mullenhoff,  ante,  p.  56,  distinguished. 

0.  Issues  decided  between  the  same  parties  in  the  insular  courts  are 
res  judicata  in  so  far  as  the  United  States  district  court  for  Porto 
Rioo  is  concerned. 

Opinion  filed  September  7,  1906. 


Messrs.  Hartzell  &  Rodriguez  8erra,  solicitors  for  plainti£F. 
Francis  H.  Dexter,  Esq.,  solicitor  for  defendants. 
EoDEY,  Jndge,  delivered  the  following  opinion: 
This  cause  is  before  the  court  on  the  amended  plea  and  an< 
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Bwer  of  the  defendants  and  their  motion  to  dissolve  the  injunc- 
tion and  dismiss  the  case. 

For  a  complete  understanding  of  the  controversy  betvireeii 
the  parties,  it  is  necessary  briefly  to  review  the  facts.  It  appears 
that  the  defendants  and  their  predecessors  (composed  of  part 
of  themselves)  have  been  for  many  years  merchants  of  consid- 
erable financial  capacity  in  the  city  of  San  Juan,  and  that  the 
complainant  was  for  many  years  a  merchant  and  coffee  raiser 
at  Cayey,  down  in  the  middle  of  the  island  of  Porto  Bico.  In 
1893,  the  complainant  and  the  defendants  entered  into  a  con- 
tract whereby  the  latter  were  to  turn  over  to  him  some  coffee 
plantations  and  their  plants  and  appurtenances  at  said  Cayey, 
which  he  was  to  carry  on  in  connection  with  a  mercantile  busi- 
ness there,  and  were  also  to  permit  him  to  open  an  accoimt  in 
their  business  establishment  at  San  Juan,  where  they  agreed 
to  extend  a  merchandise  and  other  credit  to  him  to  the  extent 
of  $25,000,  which,  under  an  addendum  to  the  agreement,  was 
to  be  increased  under  certain  conditions.  The  complainant 
was  to  be  charged  no  interest  upon  the  account  current,  but  was 
to  make  continuous  proper  payments  out  of  the  cash  received 
in  his  mercantile  business  as  he  might  think  proper,  and  to  send 
all  coffee  he  raised  or  procured  to  them,  for  which  he  was  to  be 
credited  at  the  market  price  at  the  time  the  same  was  received. 
The  profits  made  by  the  complainant  were  to  be  divided  equally 
between  the  respective  parties.  Presumably,  the  profits  made  up- 
on the  goods  sold  to  the  complainant  were,  in  part,  the  considera- 
tion for  the  extending  of  the  credit,  the  lending  of  the  planta- 
tions, and  the  waiving  of  interest  on  the  open  account.  There 
were  some  other  provisions  in  this  contract,  such  as  a  provision 
that  the  complainant  would  notify  these  merchants  if  he  got  into 
any  tight  place  financially,  and  in  such  case  it  was  provided  they 
would  have  a  right,  at  their  option,  to  take  hold  of  his  business 
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and  liquidate  it ;  or  either  party  might  end  the  contract  on  six 
months'  notice  to  the  other,  etc.  It  had  other  minor  provisions 
unnecessary  to  mention. 

The  parties  commenced  business  under  this  management, 
and  continued  the  same  for  about  ten  years, — ^that  is,  from 
February,  1893,  to  May,  1904,  the  defendants  furnishing  im- 
mense quantities  of  merchandise  and  cash  to  the  complainant, 
amounting,  probably,  to  more  than  a  million  dollars  in  the  mean- 
time, and  he  remitting  cash  and  coffee  to  them  as  he  saw  fit, 
and  presumably  receiving  his  statements  of  account  from  time 
to  time.  The  transactions,  as  stated,  amounted  to  several  hun- 
dreds of  thousands  of  dollars  between  each  reckoning  period 
during  the  ten  years.  At  the  end  of  this  period,  the  defendants 
evidently  became  dissatisfied,  and  canceled  the  agreement.  Lit- 
igation ensued,  which  was  carried  on  through  several  different 
sorts  of  proceedings,  in  their  efforts  to  collect  the  balance  which 
they  claimed  was  due  to  them  from  the  complainant,  and  in 
their  efforts  to  retake  possession  of  their  coffee  plantations. 

It  appears  that  the  complainant  herein  in  the  insular  courts, 
where  all  this  litigation  occurred,  set  up  as  a  defense  the  fact 
that  a  partnership  existed  between  the  parties,  upon  which  con- 
tention he  was  beaten  at  every  turn  in  the  local  courts. 

After  such  information  on  that  subject  as  this  court  has  been 
able  to  gather  from  the  pleadings  before  it,  including  a  copy 
of  the  contract  between  the  parties,  it  is  constrained  to  say,  even 
thou^  it  is  not  necessary  to  a  decision  of  the  points  now  in- 
volvedy  that  it  believes  this  holding  of  the  local  courts  was  right. 
After  the  complainant  herein  had  been  beaten  in  his  contention 
that  the  relation  between  himself  and  defendants  was  a  partner- 
ship, he  proceeded  to  defend  against  the  suit  of  the  defendants 
for  a  balance  due  on  account  current  between  the  parties,  which 
defendants  claimed  amounted  to  some  $80,000,  but  the  result 
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was  a  judgment  against  him  for  approximately  that  amount. 
From  this  judgment  he  appealed  to  the  supreme  court  of  the  is- 
land, which  court  affirmed  the  decision  of  the  lower  court  When 
the  case  was  remanded  to  the  lower  court,  the  defendants  called 
for  an  execution  on  the  judgment,  but  the  complainant  made  an 
effort  there  to  enjoin  the  further  prosecution  of  defendants*  suit, 
on  the  ground  that  he  had  some  proceeding  still  pending  about 
this  partnership  matter ;  but  his  efforts  in  that  behalf  were  de- 
nied*   Then  he  came  into  this  court  and  filed  his  bill  of  com- 
plaint, showing  that,  from  the  beginning  of  the  litigation  be- 
tween the  parties,  this  court  had  had  complete  jurisdiction,  be* 
cause  all  of  the  parties  to  it  were  subjects  of  the  King  of  Spain. 
He  set  up  the  contract  of  1893  between  the  parties,  alleged  a 
partnership  between  them,  recited  the  fact  of  the  judgment 
against  him  for  this  large  amount  of  money,  and,  in  brief,  set  out 
that  during  the  years  while  the  contract  existed  and  while  he  had 
been  receiving  from  the  defendants  these  large  amounts  of  cash 
and  merchandise  continuously,  and  had  been  sending  them  pay- 
ments of  cash  and  consignments  of  coffee,  that  they  fraudulently 
failed  and  neglected  to  credit  him  with  the  full  market  price  of 
the  coffee  on  the  days  it  was  received  by  them,  although  he  had 
reposed  full  confidence  in  them  for  that  purpose,  and  that  the 
difference  in  his  favor  would  be  some  $30,000,  were  these  cred- 
its properly  entered  in  his  favor,  and  that  he  had  been  charged 
something  over  $6,000  in  the  account  of  the  defendants  on  ac- 
count of  one  half  the  discount  of  changing  the  money,  in  the 
transactions  between  the  parties,  from  the  circulating  medium 
in  Porto  Rico  to  United  States  currency  at  the  time  the  law 
obliged  that  to  be  done.     He  also  recited  the  number  of  suits 
that  had  been  brought  against  him  by  the  defendants,  and  he 
set  up  the  fact  that  only  within  a  short  time  previously  had  it 
come  to  his  knowledge  that  the  defendants  had  not  credited  him 
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with  a  proper  price  for  his  co£Fee  at  the  several  times  it  was  sent 
to  the  defendants;  and  made  several  other  allegations  that  it  is 
not  deemed  necessary  to  refer  to  here.  Then  he  prayed  for  an 
accounting  between  the  parties,  and  that,  after  it  should  be  had, 
the  defendants  should  be  restrained  from  attempting  to  collect 
any  other  or  different  amount  than  should  be  found  due  by  this 
court,  and  prayed  for  an  injunction  in  the  meantime  to  prevent 
the  execution  from  issuing  on  the  $80,000  judgment  in  the  local 
court  against  him.  This  court,  through  a  previous  judge, 
granted  a  temporary  restraining  order  after  the  filing  of  a  bond 
ill  the  premises,  and  the  same  was  issued.  Thereafter,  the  de- 
fendants moved  for  a  dissolution  of  this  temporary  injunction, 
and  the  same  was  argued  at  length  before  the  present  judge,  and 
briefs  were  filed  in  support  of  the  respective  contentions. 

One  examination  of  the  matter,  we  refused  to  pass  upon  tlio 
question  of  the  dissolution  of  the  temporary  injunction,  for  t\\v 
reason  that,  if  the  court  had  jurisdiction,  the  injunction  ought 
to  be  permitted  to  stand ;  and  if  the  court  was  without  jurisdic- 
tion, the  whole  cause  should  be  dismissed;  and  thereupon  or- 
dered a  full  argument  of  the  cause  upon  the  motion,  the  plea, 
and  the  sworn  answer  in  support  of  the  plea.  This  argument 
was  thereafter  had,  and  subsequent  to  it,  counsel  filed  additional 
elaborate  briefs  in  the  premises.  We  have  given  considerable 
time  to  the  consideration  of  the  whole  subject-matter  as  thus 
finally  presented,  and  we  are  unable  to  see  how  this  court  has 
any  jurisdiction  to  intermeddle  in  the  controversy  at  all.  In 
so  far  as  the  court  can  see,  the  matter  is  res  judicata,  and  the 
complainant  has  no  standing  here. 

Sec.  720  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stat.  1901,  p.  581),  which,  of  course,  is  applicable  to  pro 
ceedings  in  this  court,  provides  that:  "The  writ  of  injunction 
shall  not  be  granted  by  any  court  of  the  United  States  to  stay 
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proceedings  in  any  court  of  a  state,  except  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceed- 
ings in  bankruptcy." 

There  is  hardly  a  subject  regarding  the  jurisdiction  of  courts 
of  the  United  States  that  has  resulted  in  so  much  contention  as 
this,  as  shown  by  the  efforts  made  by  counsel  to  avoid  the  force 
of  this  act  of  Congress.     It  is  enough  to  weary  a  person   to 
even  try  to  follow  the  decisions  holding  against  the  jurisdiction, 
save  as  therein  specified.    In  fact,  so  far  as  we  have  examined 
the  question,  it  appears  to  be  doubtful  if  there  ever  was  a  case 
where  the  true  and  plain  import  of  this  act  of  Congress  was  sac- 
oessfully  attacked.    The  efforts  that  have  been  made  in  that  be- 
half are  often  marvels  of  ingenuity*     It  may  be  but  a  back- 
handed compliment  to  counsel  for    complainant  here,  but  the 
present  incumbent  of  this  bench  can  state  that  rarely  has  he 
( ver  known  such  an  able  argument  supported  by  a  few  close  but 
distinguishable  cases.    From  beginning  to  end,  with  all  due  re- 
spect, in  our  opinion,  it  is  an  effort  exhibiting  marvelous  inge- 
nuity and  forceful  ability  to  apply  inapplicable  decisions, — 'to 
change  settled  law  as  to  known  facts. 

It  is  fundamental  in  this  country  that  a  United  States  court 
will  not  enjoin  or  intermeddle  with  proceedings  in  a  state  (and, 
of  course,  by  analogy,  in  a  territorial  or  insular)  court,  whei^ 
the  latter  has  first,  properly  and  legally,  acquired  jurisdiction 
of  the  subject-matter  and  the  parties.  See  note  to  Central  Trust 
Co.  V.  Grantham,  27  C.  C.  A.  575 ;  Riggs  v.  Johnson  County 
(United  States  ex  rel.  Riggs  v.  Johnson  County)  6  Wall.  195, 
18  L.  ed.  776;  Moran  v.  Sturges,  154  U.  S.  256,  38  L.  ed.  981, 
14  Sup.  Ct  Rep.  1019;  Sharon  v.  Terry,  1  L.R.A.  572,  13 
Sawy.  387,  36  Fed.  337 ;  Note  to  Gamer  v.  Second  Nat.  Bank, 
16  C.  C.  A.  90;  Leathe  v.  Thomas,  38  C.  C.  A.  75,  97  Fed.  136. 
There  is  apparently  not  a  case  in  the  books  varying  this  rule, 
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and  every  case  cited  by  the  able  counsel  for  complainant  here 
hafs  some  condition  or  fact  connected  with  it  that  easily  distin- 
guishes it  and  clearly  shows  that  it  does  not  vary  this  well-known 
nilei 

This  complainant  has  had  his  day  in  court.     We  cannot 
imagine  what  could  have  been  litigated  between  these  same  par- 
ties in  the  insular  court,  after  respondents  had  succeeded  in  their 
contention  that  the  contract  between  them  was  not  a  partner- 
ship, unless  it  was  the  determination  of  the  proper  balance  duo 
on  the  open  account  between  the  parties.  It  is  incomprehensible 
that  a  presmnably  intelligent  man,  doing  business  on  this  island 
for  some  ten  years  as  a  merchant  and  coffee  planter  of  consider- 
able pretensions,  who  was  sending  in  for  thousands  of  dollars 
worth  of  goods  almost  daily  to  these  defendants  at  San  Juan, 
and  presumably  receiving  from  them  a  bill  with  every  shipment 
of  goods,  and  probably  monthly  statements  of  the  account  be- 
tween the  parties,  showing  credits  given  him  for  cash  sent  in 
and  coffee  received  from  day  to  day,  should  not  have  discov- 
ered the  fact  that  they  had,  during  this  time,  defratided  him  to 
the  extent  of  $30,000.    And  if,  as  a  matter  of  fact,  he  did  not 
discover  it,  he  is  guilty  of  the  grossest  laches  and  negligence. 
In  his  complaint  he  does  not  make  out  any  case  of  fraud,  save 
by  the  mere  fact  of  assuming  and  alleging  it.    He  does  not  set 
out  the  particular  items  of  coffee  wherein  the  market  price  was 
different  from  that  credited  to  him,  although  he  files  with  his 
bill  of  complaint,  as  an  exhibit,  an  immense  account  current  be- 
tween himself  and  the  defendants  during  these  years.     If  this 
cause  of  action  can  be  maintained  in  this  court  at  this  time,  we 
are  absolutely  incapable  of  seeing  how  it  can  be  characterized 
as  anything  else  than  retrying  here  the  only  matter  which  could 
possibly  have  been  in  controversy  between  the  same  parties  in 
the  local  court,  after  complainant  was  defeated  in  his  efforts  to 
II.  PoBTO  Rico.— 10. 
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show  a  partnership  between  the  parties;  that  is,  to  retry  tlie 
question  of  how  much  balance  of  account  was  due  from  him  to 
the  defendants  here  (plaintiffs  there).  With  all  due  respect,  no 
sort  of  sophistry  can  make  anything  else  out  of  this  proceeding, 
in  our  opinion. 

An  examination  of  this  long  account  between  the  parties, 
filed  as  an  exhibit  here,  shows  that  the  complainant  was  indebted 
to  the  defendants  about  a  month  after  the  beginning  of  their 
dealings  in  February,  1893,  in  the  sum  of  about  $6,000.  And 
balances  were  thereafter  struck,  according  to  the  account,  as 
follows,  and  each  showed  in  round  numbers  the  balances  men- 
tioned due  from  this  complainant  to  the  defendants,  that  is  to 
say: 

May  3,  1893,    $  76,000.00 

September  8,  1893,   67,000.00 

July  20,  1895,    173,000.00 

November  30,  1896,   260,000.00 

August  12,  1897, 226,000.00 

February  25,  1898,   226,000.00 

October  27,  1898,   228,000.00 

October  6,  1900, 162,000.00 

January  15,  1901,  94,000.00 

May  6,  1904, 80,199.40 

And  during  the  interim  between  all  of  these  periods,  large 
transactions  took  place  between  the  parties,  often  involving  sev- 
eral hundreds  of  thousands  of  dollars. 

Counsel  for  complainant  contends  that,  while  he  might  have 
a  remedy  in  the  local  courts,  because  of  the  citizenship  of  the 
parties  he  has  a  perfect  right  to  come  into  this  court  The  reply 
to  this  is,  that  it  is  as  fundamental  as  that  one  court  will  not  in- 
terfere with  another,  that  a  United  States  court  will  not  enter- 
tain a  bill  of  review  as  to  matters  which  were  litigated  in  a  state 
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court  between  the  same  parties.  If  this  was  a  court  such  as  they 
have  in  other  territories,  having  the  jurisdiction  of  a  circuit  and 
district  court  of  the  United  States,  as  also  chancery  and  com- 
mon-law jurisdiction  locally,  and  these  matters  had  been  liti- 
gated between  these  parties  all  in  the  same  court,  there  might 
be  some  chance  that  a  bill  of  review  would  be  entertained  if  a 
proper  showing  could  be  made;  but  we  contend  that  such  a 
showing  as  is  made  here  would  not  be  sufficient  even  in  that  case. 

The  allegation  of  the  complainant  here  (defendant  in  the 
other  court)  that  he  was  wholly  ignorant  of  the  matters  and 
things  upon  which  the  action  here  is  founded,  during  that  trial, 
is,  as  stated,  almost  unbelievable,  and  if  we  accept  it  as  true, 
which  we  are  willing  to  do,  it  shows  him  to  be  guilty  of  negli- 
gence and  laches,  as  stated,  against  which  not  even  a  court  of 
equity  will  relieve.  He  was  there  in  that  court  to  defend  against 
an  account  on  which  he  was  sued,  where  the  court  could  see  and 
hear  the  witnesses  and  could  pass  upon  the  credibility  to  be  given 
to  them,  and  that  is  the  forum  where  his  defense  ought  to  have 
been  made,  and  it  is  presumed  that  he  did  make  it  there.  If  he 
did  not,  as  is  contended,  it  is  his  own  fault  If  he  desired  to 
invoke  the  equity  jurisdiction  of  this  court,  he  could  have 
removed  the  cause  here  in  the  first  instance.  He  chose  his 
forum  and  he  must  abide  its  decision.  Cromwell  v.  Sac  Coim- 
ty,  94  TJ.  S.  351,  24  L.  ed..  195;  Beattie  v.  Wilkinson,  36  Fed. 
646. 

Sec.  147  of  Story  on  Equity,  cited  by  complainant,  does  not, 
in  our  opinion,  sustain  him ;  and  wherever  that  and  the  succeed- 
ing sections  of  that  work  cited  have  any  application,  it  will  be 
found  to  be  in  state  courts  or  United  States  courts  where  all  the 
subject-matter  is  litigated,  and  does  not  touch  the  rule  that  a 
:court  receiving  its  powers  from  an  entirely  different  source  will 
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^  hot  interfere  with  the  proceedings  in  a  court  of  concurrent  juris- 
diction getting  its  powers  in  another  way. 

The  section  from  Eaton  on  Equity,  cited  by  complainant,  with 
reference  to  the  good  faith  that  should  exist  between  parties 
standing  in  fiduciary  relations  to  each  other,  is  not,  in  our  opin- 
ion, applicable  here,  because,  from  a  careful  reading  of  the  con- 
tract between  the  parties,  there  was  little  or  no  relation  between 
them  save  that  of  debtor  and  creditor,  and  it  appears  that  the 
local  court  so  found  the  fact  to  be. 

The  case  of  Davis  v;  Tileston,  6  How.  114,  12  L.  ed.  366,  is 

.  confidently  cited  by  complainant.    We  do  not  think  it  is  appli- 

.  cable  at  all,  for  the  reason  that  it  was  an  appeal  from  a  United 
States  court  to  the  Supreme  Court  of  the  United  States.    It  did 

•not  touch  the  question  of  the  right  of  a  United  States  court  to 
enjoin  or  interfere  with  the  proceedings  in  a  state  court  A  cita- 
tion in  toe  of  the  notes  to  that  case  is  instructive  here : 

^'Unless  complainant  has  an  equitable  defense  of  which  he 
could  :not  avail  himself,  or  was  prevented  by  fraud  or  accident, 
and  not  his  own  negligence,  from  availing  himself  of  a  legal 
defense  at  laWj  the  court  will  not  relieve;"  citing  Hendricksen 
V.  Hinckley,  17  How.  443, 15  L.  ed.  123. 

"Merely  to  show  that  injustice  has  been  done  by  the  judg- 
ment is  not  sufficient ;  it  must  appear  that  this  resulted,  notwith- 
ptanding  the  close  attention  and  diligence  of  the  complainant  ;*' 
citing  Cairo  &  F.  K.  Co.  v.  Titus,  27  N.  J.  Eq.  102,  and  many 
other  citations. 

'  The  citation  of  §  507,  vol.  2,  of  Freeman  on  Judgments,  with 
all  due  respect,  is  not  applicable,  in  our  opinion,  because  it  sim- 
ply states  the  rule  which  is  applicable  in  a  court  of  equity  ii^ 
a  suit  for  relief  against  an  xmconscionable  judgment  in  a  court 
of  the  saine  state,  deriving  its  powers  from  the  same  source  or 
soverei^ty.    And  it  is  doubtful  whether,  even  under  the  i*ule 
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laid  down  in  that  section,  this  complainant  could  maintain  a 
bill  for  review  in  the  insular  court  on  the  facts  he  alleges  here, 
because  he  is  guilty  of  such  unpardonable  negligence  in  connec- 
tion with  the  question  litigated.  There  are  a  few  cases  to  be 
foimd  in  the  books,  noticeably  Payne  v.  Hook,  7  Wall.  425,  19 
L.  ed  260,  a  glance  at  which  might  deceive  the  reader  into  le- 
lieving  that  the  rule,  which  is  unquestioned,  that  the  equity 
jurisdiction  and  remedies  conferred  by  the  Constitution  and 
statutes  of  the  United  States  cannot  be  limited  or  restrained. by 
state  legislation,  would  permit  a  court  of  equity  of  th^  United 
States,  notwithstanding  §  720  of  the  Revised  Statutes  (U.  S, 
Comp.  Stat  1901,  p.  581),  to  interfere  with  a  proceeding  in  a 
state  court;  but  it  will  be  found  that  this  is  not  the  fact  In 
Payne  v.  Hook,  a  citizen  of  Virginia  brought  a  bill  against  the 
public  administrator  of  a  county  in  Missouri,  who  was  guilty 
of  fraud  in  connection  with  the  administration  of  her  brother^s 
estate.  In  Missouri,  all  matters  with  reference  to  administra- 
tion had  to  be  carried  on  in  their  probate  court  there.  The  suit 
in  question  was  one  by  a  citizen  of  Virginia  against  citizen  of 
Missouri  and  was  the  initiation  of  the  first  proceedings  between 
them ;  not,  as  is  the  case  here,  where  the  litigation  between  them 
is  ended,  save  that  the  execution  on  the  judgment  has  been  tem-. 
porarily  enjoined  by  this  court  in  the  insular  court  If  that  had 
been  a  suit  to  enjoin  some  process  of  the  probate  court  in  Mis- 
souri, and  to  retry  the  issues  it  passed  upon,  it  is  certain  that 
the  demurrer  would  have  been  sustained. 

Another  case  cited  with  equal  confidence  is  that  of  JohnsoQ 
V.  Waters,  111  U.  S.  640,  28  L.  ed.  547,  4  Sup.  Ct  Rep.  619. 
This  was  also  a  proceeding  in  a  United  States  court  in  the  dis- 
trict of  Louisiana,  where  the  court,  at  first  glance,  appeared  to  in- 
terfere with  the  proceeding  in  a  state  court,  but  which  it,  in  fact, 
did  not  do,  because  it  held  that  the  circuit  court  of  the  United 
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States  had  jurisdiction  in  equity  of  a  bill  filed  by  a  creditor  of 
a  deceased  person  (not  by  one  of  the  parties  to  the  litigation,  as 
is  the  case  here)  to  set  aside  for  fraud  a  sale  of  the  real  estate 
of  the  deceased,  which  was  made  and  confirmed  by  order  of  a 
state  court  having  competent  jurisdiction,  when  the  inquiry  is 
not  into  irregularities  of  proceeding  in  the  other  court,  but  into 
actual  fraud  in  obtaining  the  judgment  or  decree  of  sale  and 
confirmation. 

We  are  of  opinion  that  there  is  nothing  in  our  views  here  ex- 
pressed that  in  any  manner  militates  against  the  holding  re- 
cently made  in  the  case  of  Luce  v.  MuUenhoff,  ante,  56,  be- 
cause that  was  a  case  where  the  plaintiff  in  the  insular  court  con- 
spired with  an  intending  purchaser  of  mortgaged  property,  and 
both  of  them  are  alleged  to  have  deceived  the  insular  court, 
where  the  matter  was  tried ;  the  property  was  sold  and  the  title 
vested  in  the  fraudulent  purchaser.     The  suit  was  not  against 
any  proceedings  in  the  court,  but  was  directed  against  the  plain- 
tiff and  the  purchaser  of  the  property  at  the  sale,  who  were  al- 
leged to  be  guilty  of  the  grossest  fraud,  and  both  of  whom,  as  al- 
leged, had  deceived  the  insular  court.    It  was  not  a  case  like  this, 
where  the  effort  appears  to  be  to  get  a  new  trial  in  a  iTnited 
States  court  of  an  ordinary  suit  on  open  account  in  an  insular 
court.    It  was  a  case  asking  for  a  decree  to  hold  these  benefi- 
ciaries trustees  for  the  plaintiff's  benefit,  who  was  not  a  party  to 
the  former  proceedings.    It  was  a  case  which,  if  proved,  will  be 
something  like  that  of  Young  v.  Sigler,  48  Fed.  182,  where  one 
defendant,  secretly  and  unknown  to  the  other  or  the  court, 
bribed  the  prosecutor  to  dismiss  as  to  him,  and  recover  from  the 
codefendant  for  the  joint  benefit  of  the  conspirators. 

The  case  of  Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  ed.  407,  is 
an  instructive  case  in  pointing  out  the  line  of  distinction  be- 
tween that  class  of  cases,  which  appear  to  be  extremely  few  in 
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numliery  where  courts  of  equity  of  the  United  States  will  en- 
tertain jurisdiction  to  grant  relief  against  judgments  or  decrees 
of  state  courts,  and  those  wherein  they  will  not  entertain  such 
jurisdiction.  It  is  said  to  be  that  where  the  suit  in  the  United 
States  court  is  an  original  and  independent  proceeding,  arising 
upon  new  facts,  although  having  relation  to  the  validity  of  an 
actual  judgment  or  decree  in  the  state  court,  the  jurisdiction 
will  be  entertained  if,  of  course,  the  court  has  jurisdiction  on 
the  ground  of  citizenship.  In  fact,  ^Jie  judge  who  decided  that 
case  would  not  go  farther  in  reference  to  the  doctrine  than  to  say 
that:  ''It  (the  right  to  thus  interfere)  may  be  affirmed  to 
exist'' 

To  show  the  correctness  of  the  court's  position  in  the  views 
here  expressed,  it  is  only  necessary  to  consider  what  would  occur 
in  case  jurisdiction  should  be  taken  of  this  cause.  It  is  manifest 
that  the  court  would  order  an  accounting  between  the  parties 
and  would  have  to  go  and  review  every  inch  of  the  ground  that 
was  presumably  gone  over  in  the  trial  at  law  on  the  open  account 
or  account  stated  between  the  parties  in  the  local  courts  and 
would  have  to  receive  evidence  as  to  the  price  of  coffee  day  after 
day  through  ten  years  of  time,  and  probably  the  evidence  on  that 
would  be  very  conflicting.  It  would  have  to  enjoin  the  levying 
of  the  execution  in  the  meantime,  and,  at  the  end  of  protracted 
litigation,  it  might,  as  matter  of  law  and  fact,  find  that  this 
complainant  had  nothing  to  complain  of,  and  that  he  had  been 
given  due  and  proper  credit  for  all  the  coffee  he  ever  shipped 
to  the  defendants,  as  is  alleged  in  their  sworn  answer  in  support 
of  their  plea  here.  The  statement  of  this  proposition,  it  is  sub- 
mitted, shows  that  it  would  amoimt  to  nothing  but  a  new  trial 
of  an  action  in  a  state  (insular)  court.  This  sort  of  practice 
cannot  be  tolerated  under  §  720  of  the  Revised  Statutes  (U.  S. 
Oomp.  Stat  1901,  p.  581)  nor  under  the  comity  that  should 
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exist  between  two  systems  of  courts  which  are  not  given  ipawcr 
to  review  each  other's  decisions,  even  though  their  authority  is 
derived  from  a  common  source.  To  take  jurisdiction  in  this 
case  would  be  pernicious  in  its  results. 

With  all  due  respect,  we  feel  certain  that  such  a  case  of  fraud 
has  not  been  shown  as  to  take  this  controversy  out  of  the  rule  of 
res  judicata,  and  we  subscribe,  as  we  must,  to  the  doctrine  that 
the  comity  which  obtains  between  courts  of  concurrent  jurisdic- 
tion forms  a  recognized  part  of  their  duty,  and  that  this  duty 
requires  that  after  a  person  has  chosen  his  forum,  he  should  not 
be  permitted  thereafter  to  retry  his  case  in  another  court  of  con- 
current jurisdiction.  A  departure  from  this  rule  would  lead  to 
the  utmost  confusion  and  to  endless  strife  between  courts  vested 
with  separate,  though  at  times,  concurrent  jurisdiction.  Cen- 
tral Trust  Co.  V.  Grantham,  27  C.  C.  A.  675,  supra. 

It  follows  from  the  views  here  expressed  that  this  court  is 
without  jurisdiction  in  this  case,  and  the  plea  will  therefore  be 
sustained,  the  motion  to  dismiss  the  injunction  will  be  granted, 
and  the  cause  will  be  dismissed  at  the  costs  of  the  complainant. 
Proper  orders  and  a  judgment  to  that  effect  will  be  entered. 


JOSE  CANUTO  DIAZ 

V. 

FAJAKDO  DEVELOPMENT  CO. 


8an  Juan,  Law,  No.  384. 

A  court  trying  a  case  without  the  intervention  of  a  jury  need  Bot  find 
in  accordance  with  the  uncontradicted  testimony  of  the  witneaaes  if 
that  testimony  is  improbable,  unreasonable,  or  by  interested  witnesses 
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2.  The  employer  must  furnish  appliances  that  are  reasonably  safe. 

3.  An  employee  assumes  the  ordinary  risks  of  his  employment,  but  not 

against  defects  of  which  he  knew  nothing. 

4.  One  injured  in  trying  to  escape  from  a  dangerous  position  can  recover. 

6.  This  court  will  adapt  itself  "in  cases  other  than  of  equity  and  admiralty, 
to  the  local  procedure  and  practice  in  Porto  Rico." 

6.  Civil  Code,  §1  1803  and  1804,  do  not  apply  to  a  case  of  an  employee  in- 

jured by  the  carelessnesp  of  a  fellow  servant. 

7.  The  employers'  liability  act  of  March  1,  1902  (Porto  Rico),  was  an  ex- 

clusive remedy  in  cases  covered  by  it. 

8.  Under  the  above  act  the  employer  was  liable  in  danmges  for  the  pure 

negligence  of  a  fellow  servant  of  the  injured  one. 

Opinion  filed  September  10,  1006. 


Frank  Antonsanti,  Esq.,  and  Federico  Schroeder,  Esq.,  atr 
tomeys  for  plaintiff. 

Jt/an  Ouzman  Benitez,  Esq.,  and  Cay.  Coll  y  Cuchi,  Esq., 
attorneys  for  defendant 

RoDEY^  Judge,  delivered  the  following  opinion : 

This  is  an  action  for  personal  injuries  with  damages  claimed 
in  the  sum  of  $10,000,  and  costs.  The  occurrence  out  of  which 
the  cause  of  action  grew  took  place  about  5 :30  o'clock,  f.  m.^  on 
April  2,  1906.  By  agreement  of  parties  it  was  tried  before  the 
court  without  a  jury.     The  official  stenographer  took  notes  of 


Note. — That  a  servant  does  not  assume  risks  arising  from  defects  unless 
be  knew  of  their  existence  and  appreciated  the  danger,  see  note  to  O'Maley 
V.  South  Boston  Gaslight  Co.  47  L.R.A.  164;  duty  of  master  as  to  machinery 
and  appliances,  see  notes  to  Richmond  &  D.  R.  Co.  v.  Elliott,  37  L.  ed.  U. 
S.  728;  Union  P.  R.  Co.  v.  Snyder,  38  L.  ed.  U.  S.  507;  Union  P.  R.  Co.  v. 
O'Brien,  40  L.  ed.  U.  S.  767. 
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the  evidence,  and  previous  to  making  this  statement  of  f act,  the 
court  has  had  the  same  re-read. 

The  plaintiff  appears  to  be  a  mulatto,  about  twenty-two  years 
of  age,  apparently  only  of  medium  intelligence,  as  he  could  not 
tell  the  name  of  the  defendant,  other  than  to  say  that  it  was 
known  as  La  Compania  (the  company).  As  the  action  is  by 
the  person  injured,  no  question  of  survivor  of  action  or  depend- 
ent relative  is  involved. 

The  defendant  is  a  Connecticut  corporation  legally  engaged 
in  the  conducting  of  a  sugar  plant  or  "Central"  at  Fajardo  on 
the  eastern  extremity  of  the  island  of  Porto  Rico.  In  connection 
with  this  manufactory,  it  is  the  owner  of  a  few  miles  of  rail- 
road, equipped  with  locomotives,  cars,  etc.,  to  haul  the  cane  into 
the  plant  and  the  product  and  supplies  to  and  from  the  ocean 
front,  some  2  or  3  miles  away. 

It  did  not  develop  at  the  trial  whether,  as  to  the  railroad  part 
of  the  concern,  it  is  a  common  carrier  or  not.  This  omission  is, 
perhaps,  inmiaterial  under  the  law  and  the  facts. 

It  appeared  in  evidence  that,  some  time  in  the  fall  of  1905, 
the  defendant  received  from  the  States  some  locomotives,  in- 
cluding locomotive  No.  1,  which  was  the  instrument  of  the  ac- 
cident complained  of.  That  a  man  came  from  the  States,  set 
the  locomotives  up,  ran  them  for  a  while,  and  turned  them  over 
to  the  defendant.  That  the  particular  train  of  the  defendant, 
at  the  time  of  the  accident,  was  engaged  in  hauling  ballast  and 
fence  posts  or  telegraph  poles — it  is  not  stated  which — on  this 
piece  of  railroad.  That  the  plaintiff  for  some  time  previous  had 
been  working  in  the  repair  shop  of  the  defendant,  but  that  a 
short  time  before  the  accident  he  had  asked  Mr.  Bird,  the  super- 
intendent, to  be  changed  from  that  position,  where  he  was  get- 
ting 75  cents  a  day,  to  the  position  of  fireman  on  one  of  the 
engines,  where  he  would  get  a  dollar  a  day.    That  the  manager, 
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shortly  thereafter,  found  a  vacancy  for  him  as  fireman  on  engine 
No.  1.  That  he  had  been  engaged  in  that  occupation  about  a 
week,  or  a  little  more,  when  the  injury  occurred.  That  the  driv- 
er of  this  locomotive  was  a  man  named  Garcia,  who,  according  to 
the  evidence,  had  had  considerable  previous  experience  running 
stationary  engines,  and  perhaps  some  little  experience  on  locomo- 
tives previous  to  his  being  given  the  engine  in  question,  which 
he  had  been  running  for  a  few  months  previously  on  these  pieces 
of  track  around  this  plant,  and  down  to  the  wharf.  That,  on 
the  day  in  question,  the  engine  was  hauling  five  cars  of  ballast 
along  the  track,  and  was  pushing,  at  the  same  time,  a  car  load 
of  posts  or  poles,  which  were  being  distributed  along  the  rail- 
road. That,  after  the  poles  were  all  distributed,  the  train  was 
stopped.  The  plaintiff,  who  had  been  importuning  the  engine 
driver  during  the  day  for  a  chance  to  clean  the  grate  or  ash  pan 
of  the  locomotive,  but  had  been  deterred  from  doing  it  because 
they  were  too  busy,  or  for  some  other  reason,  finally  obtained 
the  leave  about  5 :30  o'clock,  as  stated.  That  he  at  once  threw 
the  necessary  tools  out  of  the  engine  cab  on  to  the  ground,  got 
down  and  went  under  the  engine,  and  proceeded  to  rake  the 
ashes  out  of  the  grate  or  ash  pan. 

The  engineer  testifies  that,  at  the  same  instant,  he  got  down 
out  of  the  engine,  after  having  stopped  it,  set  the  lever  on  the 
dead  line  and  set  the  brakes.  Several  workmen  were  standing 
or  sitting  on  the  empty  platform  car,  from  which  the  poles  had 
been  unloaded,  in  front  of  the  locomotive,  at  this  time.  The  en- 
gineer states  that  he  intended  to  go  off  in  the  field  for  sanitary 
rieasons.  The  conductor  of  the  train  testifies  that,  at  this  in^ 
stant,  he  was  off  on  the  same  mission.  The  evidence  of  the 
plaintiff  is  that,  at  this  instant,  after  he  had  commenced  raking 
the  ashes  and  debris  out  of  the  grate  of  the  engine,  it  suddenly 
started,  and  he  yelled  in  fear  of  his  life,  "Master,  the  engine  is 
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killing  me/'  or  words  to  that  effect.  The  engineer  testifies  that 
he  was  still  close  to  the  engine  on  the  ground,  when  it  started  to 
niovCy  and  that  he  heard  the  cries  of  the  plaintiff  from  beneath., 
whereupon  he  instantly  jumped  aboard,  found  the  lever  just  as 
he  had  left  it,  and  for  a  second  or  two,  responding  to  the  excited 
and  conflicting  yelling  of  the  workmen  on  the  ground  outside 
and  on  the  car  ahead,  and  to  the  cries  of  the  plaintiff  under  the 
engine,  to  go  forward  or  back,  adjusted  the  levers,  grabbed  the 
throttle  and  moved  the  engine  quickly  forward  and  back  about  a 
foot  or  so,  once  or  twice,  in  response. 

It  was  shown  that,  when  the  engine  began  to  move,  the  phdn- 
tiff,  while  screaming  for  his  life,  as  stated,  proceeded  to  try  to 
crawl  out  from  beneath,  but  it  is  manifest  from  the  evidence 
that  he  put  his  hand  on  the  rail,  because  one  of  the  wheels 
crushed  his  right  hand  and  arm  flat  up  to  a  point  about  midway 
between  the  elbow  and  shoulder,  so  that  the  arm  just  below  the 
shoulder  had  to  be  amputated  that  same  night.  It  is  also  in 
evidence  that  the  defendant  has  paid  the  doctor  bills  and  other 
expenses  in  and  about  the  recovery  of  the  plaintiff. 

The  engineer  testified  that  the  engine  started  slowly.  A  wit- 
ness, who  was  on  the  flat  car  in  front,  states  that  it  started  pretty 
suddenly  and  gave  him  and  the  others  a  shock,  on  the  platform 
car,  and  that,  at  the  same  instant,  he  heard  the  cries  of  the  man 
beneath,  and  that  they  all  rushed  to  the  scene  where  he  was 
caught  under  the  engine.  The  conductor,  being  out  in  the  shrub- 
bery, as  indicated,  knew  nothing  material  as  to  these  facts.  The 
engineer,  when  asked  how  it  happened  that  this  engine  with  the 
lever  on  the  dead  line  and  the  brakes  set,  managed  to  start,  stated 
that  he  had  testified  before  the  local  court  directly  after  it 
happened,*  where,  it  seems,  they  all  had  to  respond  in  some  sort 
of  an  action  or  proceeding  to  account  for  the  accident,  that  the 
engine  must  have  started  because  of  some  leak  in  the  valve  that 
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admitted  steam  to  the  cylinder^  and  that  he  was  still  of  that 
opinion.  That,  in  fact,  this  had  been  noticed  when  the  engine 
was  first  set  up  and  started,  but  was  not  considered  of  sufficient 
importance  to  need  correcting,  and  that  he  had  felt  when  stop- 
ping it  several  times  previously,  that  there  was  some  leak  in 
this  valve.  The  plaintiff  testified  that  he  had  no  knowledge 
whatever  of  any  defect  in  this  engine;  had  seen  it  stop  and 
start  many  times,  and  there  was  apparently  nothing  wrong  with 
it,  as  far  as  he  knew.  The  engineer  said  that  he  had  never  told 
anybody  about  this  defect  he  had  noticed,  but  that  the  chief  en- 
gineer or  man  in  charge  knew  about  it. 

There  was  evidence  that  this  defendant  has  no  sheds  or  engine 
house  to  keep  these  locomotives  in,  but  that  it  has  a  repair  shop, 
near  which  there  is  a  pit  beneath  the  track,  where  such  work 
as  plaintiff  was  then  doing  could  be  done  with  safety,  and 
that  there  was  another  pit  of  this  kind  down  at  the  playa,  or 
wharf.  There  was  no  positive  evidence  as  to  where  it  was  cus- 
tomary to  clean  this  engine  grate,  whether  over  the  pit  or  on 
the  level  track,  but  that  it  was  done  every  night,  so  that  the 
engine  was  ready  for  work  in  the  morning,  and  that  the  pits 
were  the  proper  and  safe  place  to  do  it  from.  The  court  is  of 
opinion  that  it  probably  was  done  out  on  the  track  at  times, 
because  it  is  in  evidence  that  the  tools  were  carried  along  for 
that  purpose. 

Mr.  Bird,  the  manager  of  the  defendant  concern,  testified  that 
this  was  a  practically  new  locomotive,  and  was  in  perfect  order 
before  and  at  the  time  of  the  accident,  and  is  so  still.  Mr. 
Lademann,  assistant  engineer  of  the  defendant  company,  said 
that  the  locomotive  was  perfectly  new  and  that  it  is  in  a  per- 
fectly good  condition;  and  states  that  a  locomotive  like  this 
can  be  made  to  run,  "when  yAu  set  the  connecting  rod  right, 
and  afterwards  open  the  throttle,"  and  that,  "it  won't  run  in 
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any  other  way."  That  "the  reverse  lever  has  to  be  set  front  or 
back  just  as  you  want  the  locomotive  to  run  forward  or  back- 
ward." He  claimed^  too,  that  the  ash  box  should  be  cleaned 
in  the  factory  over  a  cleaning  pit  He  also  testified  that  he  ex- 
amined this  particular  engine  within  a  week  of  this  trial,  and 
that  it  is  in  very  good  condition,  that  it  has  not  been  touched^ 
save  to  clean  it,  since  the  man,  who  came  from  the  States  for 
that  purpose,  set  it  up  for  the  company  last  fall. 

There  is  no  evidence  showing  that  this  plaintiff  was  ever 
given  any  instruction  as  to  his  duties.  There  is  evidence  tend- 
ing in  that  direction,  but  it  is  hearsay. 

Mr.  Arthur  D.  Paton,  who  is  an  engineer  also  for  this  de- 
fendant company,  testified  that  he  knows  the  engine  in  ques- 
tion, and  states:  "When  the  engine  is  stopped,  the  lever  is  on 
the  dead  point,  the  steam  brake  is  applied  and  the  hand  brake 
is  also  applied,  and  the  drip  valve  is  supposed  to  be  open. 
When  the  engine  is  started,  the  drip  valve  is  closed  and  the 
brakes  are  both  removed,  and  the  reverse  lever  is  set  ahead  or 
back,  according  to  whether  you  want  to  go  ahead  or  backward." 
He  states  further  in  answer  to  the  question :  If  the  brakes  are 
applied  to  the  machine  and  it  is  stopped,  is  it  possible  for  the 
engine  to  run  back  ?  And  his  answer  was :  "Not  if  the  engine 
is  in  good  condition."  And  he  explained  that  good  condition 
meant  that  the  valves,  the  steam  box,  and  cylinders  should  be 
entire,  unbroken,  and  be  set  correctly,  and  that  this  is  the 
present  condition  of  this  particular  locomotive;  that  it  is 
perfectly  good.  He  claimed  also  that  the  ash  box  should  be 
cleaned  at  the  plant  or  at  the  playa,  where  these  pits  are. 
,  Mr.  Bird,  the  general  manager,  when  asked,  without  ob- 
jection, if  he  had  any  theory  as  to  how  this  accident  happened, 
stated  that  he  believed  the  engineer  was  scared  when  the  acci- 
dent happened,  and  when  he  was  called  into  court  directly 
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thereafter  and  brought  to  account  for  it,  he  probably  excused 
himself  in  the  way  he  has  here  testified,  when,  probably  as 
matter  of  fact,  the  accident  did  not  occur  that  way  at  all; 
but,  having  made  the  statement  then,  the  engineer  now  has  to 
stick  to  it,  or  admit  it  was  false. 

It  is  hard,  on  this  sort  of  evidence,  for  the  court  to  find  ex- 
actly how  this  accident  took  place.  It  is  settled  law  that  the 
court,  even  when  sitting  as  a  jury  to  decide  questions  of  fact, 
need  not  find  the  fact  in  accordance  with  uncontradicted  testi* 
mony,  if  that  testimony  is  by  an  interested  witness,  or  is  im- 
probable or  unreasonable.  Quock  Ting  v.  United  States,  140 
U.  S.  417,  35  L.  ed.  601,  11  Sup.  Ct,  Eep.  733,  851.  This 
engineer  is  still  in  the  employ  of  the  defendant,  but  it  may  be 
that  he  does  not  like  to  confess  that  his  forgetfulness  or  negli- 
gence resulted  in  the  loss  of  an  arm  to  this  poor  boy,  the  plain- 
tiff. On  the  one  hand,  it  looks  unreasonable,  if  the  conductor 
of  the  train  was  off  in  the  shrubbery  and  the  fireman  was  not 
at  his  post  in  the  cab,  that  the  engineer  would  want  to  start 
this  train  and  go  back  to  the  place  where  they  were  to  leave  it 
at  the  quitting  hour,  which  was  fast  approaching.  And  on 
the  other  hand,  it  is  highly  improbable  that  this  locomotive, 
with  the  brakes  set  and  the  lever  on  the  dead  line,  even  though 
steam  escaped  into  the  cylinder,  should  start  in  this  way. 

The  court  believes  that  the  real  fact  of  the  case  is  that  this 
engineer  never  left  the  cab,  but  stayed  there,  and,  after  the 
fireman  went  beneath  the  engine  to  clean  it,  negligently  forgot 
that  he  was  there,  and  assuming  that  the  conductor  and  the  fire- 
man were  on  the  train  somewhere,  proceeded  to  start,  and  that, 
in  his  excitement  because  of  the  instant  screaming  of  the  man 
being  injured,  and  the  other  workmen  who  were  looking  on, 
ran  it  a  foot  or  so,  as  he  said,  forward  and  backward,  catch- 
ing the  plaintiff's  arm  in  the  way  stated,  as  the  latter  waft 
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frantically  trying  to  crawl  out  from  under  the  engine  to  save 
his  life. 

The  court  saw  all  the  witnesses,  and  heard  them  testify; 
and,  as  the  average  citizen  in  these  modem  times  knows  more 
or  less  about  the  caution  that  it  is  necessary  for  the  owners 
of  railways  and  of  the  dangerous  machinery  connected  there- 
with, to  exercise,  in  the  employment  of  the  help  and  in  the 
selection  and  maintenance  of  the  machinery,  it  is  constrained 
to  state  that  it  does  not  think  this  defendant  exercised  proper 
care  or  caution  in  and  about  the  conduct  of  its  railroad.     It 
is  doubtful  if  it  was  good  or  cautious  management  to  employ 
such  an  inexperienced  boy  as  this  plaintiff,  at  all  on  this  lo- 
comotive ;  and  it  is  doubtful  if  this  engineer  is  a  man  such  as 
ought  to  be  intrusted  with  the  management  of  such  a  dangerous 
piece  of  machinery.     But,  in  any  event,  it  is  apparent  to  the 
<»ourt  that  the  proximate  cause  of  the  injury  was  the  careless 
act  of  the  engineer  in  starting  the  locomotive  while  this  man 
was  under  it.     The  plaintiff  is  not,  in  the  opinion  of  the 
court,  guilty  of  such  contributory  negligence  in  cleaning  the 
ash  box  at  the  place  indicated,  as  would  prevent  him  from  re- 
covery on  the  ground  of  contributory  negligence.     He  had  no 
knowledge  of  the  defect  in  the  engine,  if  there  was  one;  and 
the   defendant  could,   notwithstanding  the   negligence  of  the 
plaintiff,  if  he  was  guilty  of  any,  have  prevented  the  accident, 
if  it  occurred  because  of  the  defect.     Vargas  v,  American  R. 
Co.  1  Porto  Eico  Fed.  Eep.  292;  Bosakowski  v.  American  R. 
Co.  1  Porto  Rico  Fed.  Rep.  277.     A  workman,  of  course,  as- 
sumes the  ordinary  risks  of  his  employment,  but  not  against 
defects  known  to  defendant,  of  which  he  had  no  knowledge, 
in  appliances  furnished  him  to  do  the  work;  the  employer 
must  furnish  appliances  that  are  reasonably  safe.    Ibid. 

Even  though  it  may  have  been  dangerous  to  clean  this  fire 
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box  where  he  did,  which  is  not  admitted  in  the  full  sense, 
still  it  could  have  been  done  there  without  injury  to  him,  were 
it  not  for  the  gross  carelessness  of  the  engineer,  whichever 
-way  it  occurred.  And,  as  a  matter  of  fact,  if  the  engineer  tells 
the  truth,  and  this  machine  started  after  being  stopped,  be- 
cause of  a  defect  in  the  valve,  the  defendant  is  liable,  because 
such  a  defect  was  certainly  a  patent  defect  to  the  defendant, 
while  not  patent  to  this  workman ;  and  therefore  he  took  no  ad- 
ditional risk  on  that  account.  One  injured  by  doing  an  act  in 
attempting  to  escape  from  a  dangerous  position  can  recover 
against  a  person  who  put  him  there  or  caused  him  to  go  there. 
Garcia  y  Davila  v.  American  R.  Co.  1  Porto  Rico  Fed.  Rep. 
81.  Plaintiff  would  have  been  killed  if  he  remained  under  the 
engine,  as  he  thought,  and  he  certainly  would  if  it  had  not  been 
stopped.  So,  in  either  case,  the  ruling  of  the  court  cannot  be 
affected. 

The  question  then  arises  whether,  in  Porto  Rico,  under  the 
law,  an  employer  is  liable  to  a  servant  for  the  pure  negligence 
of  a  fellow  servant  The  general  rule  in  the  several  states 
of  the  United  States  is  that  the  employer  would  not  be  so 
liable.  In  suits  at  law  this  court,  like  any  United  States  court 
in  the  States,  is  bound  to  follow  the  local  statutes,  and  the  in- 
terpretation put  upon  them  by  the  local  courts,  in  so  far  as  they 
may  be  constitutional,  and  we  are  bound  here  "to  adapt  our- 
selves, in  cases  other  than  of  equity  and  admiralty,  to  the  local 
procedure  and  practice  of  Porto  Rico."  Perez  v.  Fernandez, 
202  U.  S.  80,  50  L.  ed.  .942,  26  Sup.  Ct  Rep.  561. 

It  is  contended  that  under  §§  1803  and  1804  of  the  Civil 
Code  of  Porto  Rico,  which  is  an  old  law  re-enacted,  this  plain- 
tiff can  recover ;  and,  if  this  is  so,  the  damages  can  be  as  high 
as  the  amount  sued  for,  as  it  has  been  held  that  nine  or  ten 
thousand  dollars  for  the  loss  of  an  arm  by  a  brakeman  or 
n.  PoBTO  Rico. — 11. 
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fireman  on  a  railroad  is  not  excessive.  Baltzer  v.  Chicago,  M. 
&  N.  R.  Co.  89  Wis.  257,  60  N.  W.  716;  Watson,  Damage 
for  Personal  Injuries,  §  371.. 

Those  sections  of  the  local  law  provide :  "That  a  person  who, 
by  act  or  omission,  causes  damage  to  another,  when  there  is 
fault  or  negligence,  shall  be  obliged  to  repair  the  damage  so 
done."  and  that:  "Owners  or  directors  of  an  establishment  or 
enterprise  are  equally  liable  for  the  damages  caused  by  their 
employees  in  the  service  of  the  branches  in  which  the  latter 
may  be  employed  or  on  account  of  their  duties." 

We  do  not  think  that  these  sections  of  the  Code  now  apply 
to  this  sort  of  an  action,  but  there  is  a  law  we  think  does  ap- 
ply. Counsel  for  defendant  have  submitted  for  our  inspec- 
tion a  typewritten  copy  of  a  decision  rendered  on  June  19, 
1905,  in  the  supreme  court  of  Porto  Bico,  in  cause  No.  54, 
Claudio  V.  Cortinez.  In  that  case  the  court  states  that:  "The 
action  is  based  on  the  provisions  of  the  act  of  March  1,  1902, 
which  is  found  in  Revised  Statutes  of  Porto  Rico,  pp.  150  to 
156,  inclusive." 

It  does  not  appear  whether  that  court  intended  to  hold  that 
it  was  simply  optional  with  the  plaintiff  to  bring  his  action 
under  the  act  of  March  1,  1902,  instead  of  under  §§  1803, 
1804,  before  referred  to.  However,  an  examination  of  the 
former  act  will  show  that  it  is  a  complete  employers'  liability 
act  in  itself,  and  somewhat  elaborate  in  its  provisions,  and 
that  it  radically  changes  several  common-law  rules  on  the 
question  of  liability  of  masters  to  servants  for  personal  injuries. 
Among  other  things,  it  limits  the  recovery  to  the  sum  of  $2,000. 
Being  the  later  voice  of  the  legislature,  in  so  far  as  may  be 
necessary  for  this  particular  action,  under  well-known  rules 
of  construction,  we  are  bound  to  hold  that  it  is  an  exclusive 
remedy,  and  that  there  is  no  power  in  the  court  to  grant  a 
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judgment  to  plaintiff  here  for  more  than  the  amount  tiius  lim- 
"ited.  We  do  not  think  that  this  view  in  any  manned  conflicts 
-with  the  law  as  decided  by  the  circuit  court  of  appeals  of  the 
eighth  circuit  in  its  exhaustive  opinion  in  Denver  &  B.  G.'  R 
Co.  V.  Norgate,  6  L.RA.(N-S.)  981,  72  C.  G.  A.  365,  141 
Fed.  247,  which  went  up  from  Colorado.  We  are  brought  to 
this  view,  because  of  the  difference  between  the  Colorado  stat- 
ute and  that  of  Porto  Kico.  In  proof  of  the  intention  of  the 
legislature  of  Porto  Ricb  to  make  this  act  exclusive  under  the 
facts  aforesaid,  it  will  be  noticed  that  the  words  in  the  oj)en- 
ing  line,  ^^after  the  passage  of  this  act,''  give  it  peculiar  signifi^ 
cance.  The  material  portion  of  the  law  in  question  is  now 
known  as  §  322,  Civil  Code  of  Porto  Bico,  and  is  as  follows: 

'^Section  1  (322).  That  where,  after  the  passage  of  this 
act,  personal  injury  is  caused  to  an  employee  who  is  himself 
in  the  exercise  of  due  care  and  diligence  at. the  time:  (1)  By 
reason  of  any  defect  in  the  condition  of  the  ways,  works,  or 
machinery,  connected  with  or  used  in  the  business  of  the  em- 
ployer, which  arose  from  or  had  not  been  discovered  or  rem- 
edied owing  to  the  negligence  of  the  employer  or  of  any  person 
in  the  service  of  the  employer  and  intrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  or  machinery '  were  in 
proper  condition;  or  (2)  by  reason  of  the  ndgligence  of  any 
person  in  the  service  of  the  employer  intrusted  with  the  exer- 
cising of  superintendence  whose  sole  or  principal  duty  is  that  of 
superintendence;  or  (3)  by  reason  of  the  negligence  of  any  per- 
son in  the  service  of  the  employer  who  has  charge  of,  or  phys- 
ically controls,  any  signal  switch,  locomotive  engine,  car,  or 
train  in  motion.  • 

•'Section  2  (323).  ''  That  when  an  employee  receives  a  per- 
sonal injury  under  any  of  the  conditions  enumerated  in  §  1 
(322)  hereof,  he  may  bring  an  action  against  his  employer 
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before  the  proper  district  court,  to  recover  damages  for  such 
injury.  The  damages  so  recovered  shall  not  exceed  the  sum  of 
$2,000." 

Sec.  323  also  has  provisions  that,  in  assessing  the  damages, 
consideration  must  be  taken  of  the  degree  of  culpability  of 
the  employer  or  servant,  and  of  the  amount  of  money  paid  bj 
the  employee  for  medical  attendance,  expenses,  etc.,  and  of 
various  other  things  in  the  rendition  of  the  verdict  or  judg- 
ment; all  of  which  will  be  considered  by  the  court  in  this  case. 

A  statute  of  this  character,  which  largely,  if  not  entirely, 
does  away  with  the  fellow-servant  rule,  is  held  not  to  be  uncon- 
j»titutional,  in  Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161 ;  and  it  would  seem  that 
the  present  policy  of  Congress,  certainly  as  to  common  carriers, 
is  in  the  same  line;  because,  on  June  11,  1906  (too  late  to 
apply  to  this  case,  although  it  is  probably  applicable  to  Porto 
Rico),  it  enacted  the  now  famous  employers'  liability  act, 
without  fixing  any  definite  limit  as  to  damages  in  it  Session 
Laws  59th  Congress,  chap.  3073,  p.  232.  It  seems  also  that 
the  converse  of  the  doctrine  of  the  English  common  law,  that 
a  personal  action  dies  with  the  person,  is  the  rule  under  the  civil 
law  in  Porto  Rico,  save  where  modified  by  statute.  Borrero 
V.  Compania  Anonyma  de  la  Luz  Electrica,  1  Porto  Rico 
Fed.  Rep.  144. 

It  follows  from  the  views  here  expressed,  that  the  defendant 
is  liable  in  damages  within  the  limit  of  the  act  of  March  1, 
1902,  aforesaid,  only,  and  therefore,  taking  into  consideration 
all  of  the  matters  and  things  required  to  be  considered  by 
§  323,  above  referred  to,  the  court  finds  for  the  plaintiff  in 
the  sum  of  $1,850,  and  judgment  will  be  entered  for  that 
amount,  in  accordance  herewith. 
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ALBERTO  WILL  ET  AL. 

t;. 

J.  TORNABELLS  &  COMPANY  ET  AL, 


San  Juan,  Equity,  No.  164. 

The  filing  of  a  suit  in  equity  is  notiee,  without  other  prooeedingB,  to  all 
persons  dealing  with  the  property  involved.     Ante^  p.  9« 

Order  filed  September  14,  1900. 


Messrs,  Horton  &  Comwell  and  N.  B.  K.  PettingiU,  solici- 
tors for  plaintiffs. 

Mr.  Francis  H.  Dexter,  solicitor  for  defendants. 

RoDET,  Judge,  delivered  the  following  opinion: 

This  matter  is  before  the  court  at  the  present  time  on  a 
motion  of  El  Banco  de  Seller,  of  Spain,  and  Fritze,  Lundt,  & 
Company,  of  Mayaguez,  P.  R.,  to  have  the  pieces  of  property 
upon  which  they  respectively  allege  they  have  mortgages  strick- 
en from  the  list  of  properties  which  the  receiver,  recently  ap- 
pointed by  this  court,  was  authorized  to  take  possession  of. 
It  appears  from  the  argument  made  by  counsel  on  this  motion, 
when  recently  presented,  that  the  bill  of  complaint  was  filed 
on  June  23,  1902;  that  service  of  the  subpoena  was  made  upon 
all  but  two  of  the  defendants  four  days  later,  on  June  27,  1902 ; 
on  one  other  defendant  on  July  1,  1902;  and  the  remaining 
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defendant  has  never  been  served,  but  he,  as  it  is  said,  is  not  a 
necessary  party. 

The  complainants  are  all  judgment  creditors  of  the  defend- 
ants J.  Tornabells*  Company,  and  gdek  by  their  bill  to  follow 
what  they  allege  is  a  fraudulent  transfer  of  some  twenty  odd 
pieces  of 'rbali  estate,  and  subject  the  same  to  the' payment  of 
their  judgment  claims.     The  Banco  de  Soller  took  a  mortgage 
on  some  of  the  property  mentioned  in  complainants'  bill,   on 
June  18,  1902,  five. days  before  the  bill  herein  was  filed,  but 
this  mortgage  was  not  recorded  until  July  3,  1902,  or  two 
•days  after  everjr  defendant  that  has  been  served  with  process  in 
the  cause  had  'been  served.    Thus  it  appears  that,  although  the 
mortgage  of  the  Banco  de  Soller  was  taken  five  days  before 
the  bill  was  filed,  it  was  not  recorded  until  the  chancery  lis 
pendens  effect  of  the  complainants'  bill  was  in   full  forco- 
Therefpre,  whatever  the  rights  of  the  Bfinco  de  Soller  are  (and 
the  court  does  not  decide  them  at  this  time),  it  is  manifest  that 
this  court  was  first  to  have  jurisdiction  of  the  subject-matter 
in  controversy;  affecting  the  title  to  the  land  in  question.    There- 
fore, any  act  of  the  insular  court  in  the  way  of  foreclosing  such 
mortgage  colrld  not  affect  the  final  decree  herein. 

As  to  Fritze,  Lundt,  &  Company,  their  mortgage  was  taken, 
'as  It  is  said,  long  after  the  filing  of  the  bill  herein,  and  there- 
fore, they  are,  without  question,  subject  to,  and  bound  by,  the 
t^otioe  of  lis  pendens  that  resulted  from  the  filing  of  complain- 
ants'.bill.  .  , 

.  The  matlet  of,  the  effect  of  ia  chancery  notice  of  lis  pendens 
in. this  jurisdiction,  in  tUe. absence  of  any  warning  notice  in 
ihv  ••ounty  records,  as  against  the.  local  registry  or  mortgage 
jaw,  IS.  now  ^wB  jvdioe,  and,. so  far  as  this  court  is  pohce'rned, 
is  stare  deci^,  as  it  is.  pending  in  the  Supren^e  Court  of  the 
United  States,  in  cause  No.  25a,  entitled  Eomeu  v.  Todd,  ante. 
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p.  9,  appealed  from  this  court*  That  is  a  case  wherein  the  ques- 
tion referred  to  is  squarely  raised,  and  where  a  previous  judge 
of  this  court  held  that  the  chancery  notice  of  lis  pendens  is  in 
full  force  and  effect  in  this  court  in  Porto  Rico,  and  that  all 
purchasers  or  mortgagees  of  property  affected  pendente  lite 
are  bound  by  it. 

The  court  therefore  holds  that  the  motion  to  strike  out  of 
the  list  of  property  of  which  its  receiver  should  take  posses- 
sion, the  pieces  of  the  same  upon  which  the  Banco  de  Seller 
and  Fritze,  Lundt,  &  Company  have  alleged  mortgages,  must 
be  denied,  and,  the  rights  of  the  parties  must  be  litigated  in 
this  court;  but  the  same  is  done  without  prejudice  to  said  par- 
ties to  press  a  motion  to  speed  the  proceedings  in  the  main 
•cause.    And,  in  that  behalf,  it  is 

Obdesed:  That  the  complainants  in  the  main  suit,  within 
ten  days  from  this  date,  cause  the  said  Banco  de  Seller  and 
the  said  Fritze,  Lundt,  &  Company,  to  be  made  parties  de- 
fendant in  the  premises ;  and  further,  that  no  delay  shall  occur 
in  bringing  to  issue  the  additional  pleadings  thus  made  neces- 
sary in  the  premises. 

The  court  is  of  opinion  that  the  complainants  in  this  cause 
are  guilty  of  unwarranted  laches  and  delay  in  the  prosecu- 
tion of  their  suit,  the  same  having  been  pending  for  four  years 
here  with  little  or  nothing  substantial,  looking  towards  the 
original  objects  of  the  bill,  having  been  accomplished;  and 
warns  them  that  the  rights  of  these  moving  parties,  now  to  be 
brought  in  as  defendants,  will  not  be  permitted  to  be  prejudiced 
by  further  unnecessary  delay  in  the  premises.  These  new  par- 
ties will  be  heard  at  all  proper  times  hereafter,  if  it  shall  hap- 
pen that  the  cause  is  not  speeded,  as  the  court  intends  by  this 
order  it  shall  be. 

•[Reversed  in  206  U.  S.  358,  61  L.  ed.  1093,  27  Sup.  Ct.  Rep.  724.] 
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'ADOLFO  SIXTO 

V. 

LAUREANO  SARRIAL 

Law,  No.  168. 


PEDRO  ROMERO 

V. 

OH.  LE  BRUN. 

law.  No.  339. 


CH.  LE  BRUIT 

V. 

PEDRO  ROMERO  ET  AL. 

Equity,  No.  416. 


EX  PARTE  LAUREANO  SARRIA,  Application  for  Dia- 
charge  on  Habeas  Corpus. 

Law,  No.  168. 


1.  When  the  maker  of  a  promissory  note,  who  has  heen  cited  in  safyple 
tary  proceedings  against  the  original  payee,  pays  the  principal  and  in- 
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tercet  Into  court,  the  court  may  direct  said  maker  to  file  a  bill  of 
interpleader  to  require  payee  (defendant  in  judgment),  the  plaintiff 
in  judgment,  and  the  indorsee  to  litigate  their  respective  rights. 

2.  In  such  a  case  substitute  service  on  a  nonresident  defendant  may  be 
made  by  service  upon  his  attorney  at  law  in  another  case  in  the  same 
court,  brought  to  enforce  the  collection  of  the  note. 

8.  Pending  the  decision  of  the  interpleader  suit,  a  stay  will  be  ordered 
of  an  action  on  the  law  side  of  the  docket  by  the  indorsee  of  the 
note  against  the  maker,  to  recover  the  principal  and  interest  thereof. 

4.  When,  in  supplementary  proceedings  on  a  judgment  at  law,  an  order  is 
made  committing  the  defendant  for  contempt,  consisting  in  failing 
to  obey  an  order  to  pay  the  judgment,  such  an  order  trenches  so  closely 
on  imprisonment  for  debt  that  it  will  be  set  aside,  and  the  defendant 
discharged  on  habeas  corpus,  the  Porto  Rican  statute  of  civil  arrest 
prohibiting  the  taking  of  the  body  of  a  defendant  in  execution. 

6.  Mere  suspicion  that  the  defendant  in  judgment  had  money  wherewith 

to  satisfy  the  same  is  not  sufficient,  in  the  absence  of  positive  proof  to 
that  effect,  to  authorize  an  imprisonment  for  contempt  in  refusing  to 
obey  an  order  to  pay  the  judgment. 
1.  Pending  the  decision  of  the  interpleader  suit,  the  court  will  retain,  of 
the  money  paid  in  by  the  maker  of  the  note,  a  sufficient  sum  to  answer 
to  the  judgment  in  the  law  case  and  interest  thereon  and  costs. 

7.  The  surplus  in  the  registry  will  be  paid  to  the  indorsee  of  the  note. 

Opinion  filed  September  16,  1906. 


N.  B,  K.  Pettingill,  Esq.,  attorney  for  Adolfo  Sixto. 

WUlis  Sweet,  Esq.,  solicitor  for  Ch.  Le  Bnm. 

Henry  F.  Hard,  Esq.,  attorney  for  Pedro  Romero  and  for 
Laureano  Sarria  in  the  supplementary  proceedings  and  appli- 
cation for  discharge. 

BoDET,  Judge,  delivered  the  following  opinion: 

The  controversy  between  these  parties  comes  before  the 
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court  on  this  day  to  settle  a  very  complicated  situation  of  af- 
fairs. In  a  local  court  of  Porto  Rico,  several  years  ago,  the 
plaintiff  brought  proceedings  which  assumed  several  different 
forms,  and  resulted  in  a  large  amount  of  litigation  in  said 
local  court,  to  establish  his  right  as  the  owner  of  a  half  inter- 
est in  his  father's  estate,  the  principal  asset  of  which  estate  was 
a  sum  of  money  that  was  due  to  the  same  from  the  defendant 
Sarria.  The  mattei:  finally  got  to  the  Supreme  Court  of  the 
United  States,  and  will  be  found  fully  set  forth  in  the  case  of 
Sixto  V.  Sarrie,  196  U.  S.  175,  49  L.  ed.  436,  25  Sup.  Ct. 
Hep.  186,  where  Mr.  Justice  Day  sets  forth  the  facts  fully  in 
the  opinion  rendered.  The  plaintiff  in  that  suit  recovered  a 
judgment  against  the  defendant  Sarria  without  reference  to 
the  fact  whether  or  not  the  said  Sarria  had  theretofore  paid 
the  said  sum  to  the  other  heir,  the  court  holding  that  it  was 
wrongfully  paid. 

When  the  cause  was  remanded  to  this  court,  the  plaintiff, 
by  counsel,  proceeded,  in  supplemental  proceedings,  to  call 
into  court  one  Carlos  Le  Brun,  and  he  was  examined,  but  it 
appeared  plainly  from  the  evidence  adduced  at  the  hearings 
on  such  supplemental  proceedings  that  Le  Brun,  although  he 
owed  the  defendant  Sarria,  as  he  thought,  some  $24,000,  posi- 
tively asserted,  as  appears  from  the  record  on  file,  that  the  same 
was  evidenced  by  a  negotiable  promissory  note  to  Sarria,  and 
that  he  had  no  knowledge  whether  the  same  had  been  trtos- 
ferred. 

Shortly  after  the  appeal  to  the  Supreme  Court  of  the  United 
States,  it  appears  that  the  defendant  Sarria  had  disposed  of  all 
his  property  in  Porto  Rico  and  left  for  Spain,  and  the  plaintiff, 
ascertaining  that  Le  Brun  was  indebted  to  him,  cited  him  in 
the  supplementary  proceedings  to  answer  for  the  same. 

The  note  in  question,  given  by  Le  Brun  to  Sarria,.  was  not 
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due  until  the  following  fall  after  the  supplementary  proceed- 
ings were  had,  in  the  spring  of  1905.  The  court  made  an  order 
in  the  supplementary  proceedings  at  the  time  Le  Brun  testified, 
ordering  him  to  pay  the  amount  of  the  judgment  into  court 
when  it  should  be  due  to  Sarria,  as  per  the  note.  Some  time 
thereafter,  Sarria  returned  to  Porto  Kico,  and  such  proceedings 
were  had  as  that  he  was  called  in  the  supplementary  proceed- 
ings to  give  an  account  of  his  estate,  and  he  testified  therein 
that  he  had  sold  the  note  in  question  before  the  date  that  Le 
Brun  testified,  and  long  before  it  was  due,  to  one  Pedro  Romero 
at  Orense,  in  Spain,  for  practically  its  face  value.  Such  further 
proceedings  were  had  as  that  the  court  entered  an  order, 
finding  that  the  said  Sarria  either  was  the  owner  of  the  note 
in  question  still,  and  that  the  transfer  to  Romero  was  not  in 
good  faith,  or  else  that  he  had  in  his  possession  the  proceeds 
thereof,  or  sufficient  of  the  same  to  enable  him  to  pay  the  judg- 
ment to  the  plaintiff.  The  court  thiereupon  entered  an  order 
and  served  the  said  Sarria  with  a  copy  of  it,  ordering  him  to 
pay  the  said  amount  of  money  into  court  to  satisfy  said  judg- 
ment and  costs,  within  a  short  day,  or,  in  default  thereof,  to 
abide  the  action  of  the  court.  He  failed  to  pay  the  money  and 
denied  that  he  had  any,  and  such  proceedings  were  had  as  that 
the  court  committed  him  for  contempt,  and  he  so  still  stands 
committed. 

.  An  extensive  legal  battle  occurred  in  this  court  about  this 
time  on  the  part  of  Sarria  for  his  release,  and  in  the  sup^ 
plementary  proceedings,  which  it  is  unnecessary  to  detail. 

'Along  in  the  fall  of  1905,  or  some  time  thereafter,  Le  Brun, 
when  his  note  to  Sarria  came  due,  was  notified  through  a  local 
bank  that  they  had  the  said  note  for  collection,  and  that  it  was 
the  property  of  the  said  Pedro  Romero  of  Orense,  Spain.  He 
had  already  paid  some  $14,000  of  the  money  into  this  court 
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on  the  order  made  in  the  spring,  commanding  him  to  do  so. 
He  thereupon,  when  Eomero,  through  his  agents,  demanded 
the  payment  of  the  note,  tendered  the  receipt  of  the  clerk  of 
this  court  for  the  amount  paid  here,  and  the  balance  in  cash  to 
the  bank,  and  demanded  his  note,  which  was  refused.  He  there- 
fore came  into  this  court  and  deposited  the  entire  amoimt  of 
the  note  and  interest,  and  filed  a  bill  in  equity  (No.  355),, 
seeking  to  ascertain  to  whom  the  said  money  should  be  paid,  and 
praying  the  court  to  relieve  him  from  the  danger  of  having  to 
pay  it  twice. 

Thereupon,  Romero,  through  his  attorney,  Henry  F.  Hord^ 
Esq.,  who  is  the  same  attorney  who  has  represented  Sarria 
through  the  entire  supplementary  proceedings  in  this  court  and 
all  through  his  efforts  to  be  discharged  from  the  commitment 
for  contempt,  brought  a  suit  against  the  said  Le  Brun  on  the 
law  side  of  this  court,  which  is  number  339,  seeking  to  recover 
thereon. 

This  was  substantially  the  condition  in  which  the  matter 
stood  at  the  time  the  present  incumbent  qualified  as  judge  of 
this  court  in  June,  1906;  that  is,  there  was  something  over 
$24,000  deposited  by  Le  Brun  in  this  court  under  a  bill  seek- 
ing to  ascertain  who  was  entitled  to  the  same.  The  defendant 
Sarria  was  in  jail,  or  constructively  so,  having  been  committed 
for  contempt  in  refusing  to  pay  the  money,  as  commanded  by 
the  court. 

The  former  judge,  when  he  entered  the  order  conmianding^ 
Le  Brun  to  pay  the  amount  of  the  plaintiff's  claim  into  this 
court,  in  the  spring  of  1905,  worded  his  order  unfortunately, 
but  specifically  held,  himself,  thereafter,  while  he  was  still 
upon  the  bench,  in  an  opinion  which  is  found  in  the  files,  that 
this  order  of  his  was  an  interlocutory  order,  and  not  a  final 
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judgment,  as  was,  and  is,  strenuously  contended  by  counsel  for 
Sarria. 

This  court  examined  the  question  at  considerable  length  and 
had  several  hearings  in  this  supplementary  proceeding,  on  the 
bill  in  equity  and  on  the  suit  at  law,  and  finally,  on  July  the 
second,  entered  an  order  that  the  money  paid  into  court  be 
returned  to  Le  Brun,  on  the  ground  that  it  was  improperly 
here.  From  that  order,  counsel  for  plaintiff  prayed  an  appeal 
and  asked  leave  to  be  granted  a  supersedeas  in  the  premises. 
The  court  examined  this  question  at  great  length,  and  finally 
prepared  its  views  intending  to  refuse  the  supersedeas  in  the 
premises,  but  did  not  file  the  same,  and,  in  the  meantime,  or- 
dered the  clerk  of  the  court  not  to  pay  the  money  over  under 
the  order  of  July  the  second,  until  further  instructed  by  the 
<M)urt,  which  order  has  been  obeyed.  Then  Mr.  Sarria  had  a 
rehearing  before  the  court  of  his  writ  of  habeas  corpus  matter 
in  his  commitment  for  contempt,  and  the  court  denied  the 
writ.  He  thereupon  also  made  application  to  be  granted  leave 
to  give  a  supersedeas  pending  his  application  for  a  writ  of  ha- 
beas corpus  to  the  Supreme  Court  of  the  United  States,  and  that 
matter  is  still  pending. 

The  parties  for  the  last  three  months,  of  their  own  volition, 
and  at  the  suggestion  of  the  court  at  times,  have  made  many 
efforts  to  straighten  out  the  tangle  of  these  several  complicated 
proceedings,  and  at  the  same  time  counsel  for  the  respective 
parties  have  pressed  the  court  for  a  decision  of  the  matters, 
from  f^me  to  time,  as  they  failed  to  come  to  any  agreement 
The  court  ascertains  from  counsel  for  Le  Brun  that  even  if  the 
money  is  now  returned  to  him,  he  will  not  pay  the  note  in 
possession  of  Romero  at  the  present  time,  through  fear  of  the 
plaintiff  Sixto  recovering  in  the  premises  against  him,  and  he 


174  PORTO  RIOO 

Sixto  y.  Sarria. 

thus  be  forced  to  pay  the  debt  twice,  but  insists  on  his  right  to 
press  his  bill  in  equity,  or  a  similar  proceeding,  to  a  finality. 

Therefore,  the  court,  considering  all  the  premises  and  con- 
ditions, has  made  up  its  mind  that  the  best  thing  that  can  be 
done  is  to  permit  Mr.  Le  Brun  (and  he  has  requested  permis- 
sion in  that  behalf)  to  file  a  new  bill  in  equity  against  all  of 
these  parties,  that  is,  against  the  plaintiff  Adolfo  Sixto,  the 
defendant  Laureano  Sarria,  and  the  said  Pedro  Eomero,  plain- 
tiff in  the  action  at  law,  forcing  them  to  litigate  their  rights  in 
response  to  said  bill  in  this  court,  so  that  he  may  be  protected 
by  the  final  judgment  of  this  court  against  liability  more  than 
once  upon  the  note  in  question. 

The  court  has  concluded  that  this  in  the  true  solution  of 
the  complication  and  it  therefore  will  permit  such  a  bill  to 
be  filed,  and  will  grant  to  the  said  Le  Brun  service  by  sub- 
stitution upon  Henry  F.  Hord,  Esq.,  counsel  for  Bomero  in 
the  suit  at  law,  the  said  Bomero  being  a  resident  of  Spain. 
And  like  substitute  service  will  be  granted  against  Sixto,  who 
lives  at  St  Thomas,  some  distance  from  this  court,  the  service 
to  be  had  upon  N.  B.  K.  Pettingill,  Esq.,  his  attorney  here. 

Therefore,  any  order  or  judgment  heretofore  entered  by  the 
former  judge  or  the  present  judge  in  this  supplementary  pro- 
ceeding or  in  any  other  of  the  proceedings  or  suits  herein  re- 
ferred to,  inconsistent  with  these  views  here  expressed,  is  here- 
by set  aside  and  modified  to  the  extent  that  may  be  necessary. 

The  court  will  therefore  order  that  the  suit  at  law  by  Bomero 
on  the  note  in  question  and  the  supplementary  proceedings  as 
to  this  fund  be  held  in  abeyance  until  the  determination  of  the 
equity  suit  here  permitted  to  be  filed,  and  the  court  will  fur- 
ther enter  a  proper  order,  as  it  believes  that  the  action  of  the 
former  judge,  in  some  measure,  at  least,  in  committing  the  said 
defendant  Sarria  for  contempt,  entrenched  upon  the  rule 
against  imprisonment  for  debt,  and  it  will  therefore  rescind 
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anything  it  may  have  done  heretofore  in  the  premises,  to  the 
contrary,  and  grant  him  his  writ  of  habeas  corpus  and  dis- 
charge, and  an  order  to  that  eflFect  will  be  entered.  The  court 
considers  that  so  long  as  it  keeps  the  money,  or  sufficient  of 
the  same,  in  its  custody,  to  pay  the  debt  in  question,  that  when 
the  same  is  paid,  the  plaintiff  is  satisfied;  and  if,  on  the  trial 
under  the  bill  in  equity  here  permitted  to  be  filed,  it  shall  de- 
velop that  the  money  in  reality  belongs  to  Romero,  then,  as 
this  not  being  a  bankruptcy  proceeding,  the  court  cannot  see  how 
the  finding  of  the  former  judge,  that  Sarria  has  the  money 
and  can  pay  it,  can  be  used  as  a  reason  for  keeping  him  in 
jail  indefinitely.  We  would  not  feel  authorized  to  do  so,  and 
we  therefore  think  that  he  ought  to  be  discharged,  because  the 
court's  former  order,  committing  him  for  contempt,  was  of 
necessity  based  upon  a  suspicion  that  he  had  the  money,  as 
positive  proof  that  he  had  it  was  impossible,  he  claiming,  al- 
though his  evidence  looked  incredible,  that  he  had  spent  it^ 
We  fully  respect  the  rule  empowering  courts  to  commit  for 
contempt,  but,  with  equal  force,  we  respect  the  familiar  princi- 
ple against  imprisonment  for  debt,  and  that  is  all  that  the 
finding  and  commitment  referred  to  would  amount  to ;  at  least, 
after  it  is  determined,  if  it  shall  be  found,  that  Romero  is  the 
owner  of  the  note  in  question  in  good  faith,  for  value;  and, 
if  it  is  determined  otherwise,  the  plaintiff  is  satisfied. 

It  is  further  ordered  that  nothing  in  this  order  or  opinion 
shall  be  held  to  prevent  the  said  Pedro  Romero  or  his  counsel, 
duly  authorized,  from  applying  to  this  court  at  any  time  here- 
after to  withdraw  from  the  registry  such  portion  of  the  fund 
now  on  deposit  and  put  there  by  the  said  Le  Brim,  over  and 
above  what  may  be  necessary  to  satisfy  the  Sixto  claim  with 
costs  and  interest,  in  case  of  his  recovery  in  the  premises.  Pro- 
vided that  if  he  does  so  withdraw  the  said  money  (the  court 
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reserving  the  right  to  fix  the  amount  he  can  withdraw),  he 
shall  indorse  the  same  as  a  payment  upon  the  said  note,  and 
must  at  the  time  exhibit  the  note,  with  that  indorsement  made 
upon  it,  to  the  clerk  of  this  court 
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San  Juan,  Equity,  No.  414. 

A  leasee  in  the  open  and  visible  possession  of  real  estate  is  a  necessary 
party  to  an  action  for  the  forcible  expropriation  of  any  portion  of 
the  premises  covered  by  such  lease. 

In  such  case  it  is  not  necessary  that  the  lease  should  have  been  registered 
in  order  to  protect  the  rights  of  such  a  lessee. 

Before  proceeding  to  take  possession  of  the  lands  for  the  right  of  way 
for  a  railway  through  property  which  is  held  under  lease,  it  is  necessary* 
that  compensation  should  be  made  to  the  lessee  on  account  of  the 
damages  which  will  result  from  the  taking  of  such  lands,  or  that 
a  proper  action  for  the  expropriation  of  such  lands  should  be  brought  in 
a  court  of  competent  jurisdiction,  to  which  action  the  lessee  should 
be  made  a  party. 

In  an  action  brought  by  a  lessee  of  lands  which  are  threatened  to  be 
taken  by  means  of  forcible  expropriation  proceedings,  instituted  against 
the  owner  of  the  lands  and  to  which  the  lessee  has  not  been  made  a 
party,  it  is  proper  for  the  court  to  issue  a  restraining  order  to  prevent 
the  taking  of  possession  of  such  lands  from  such  lessee  until  com- 
pensation has  been  made  for  the  damages  to  be  caused  to  such  lessee  by 
reason  of  such  taking,  or  until  an  action  shall  be  instituted  in  tho 
proper  court  by  the  party  claiming  such  right  of  expropriation,  and 
to  which  action  such  lessee  shall  be  a  party. 

Opinion   filed  September  20,    1906. 
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Messrs.  Hartzell  £  Rodriguez,  solicitors  for  plaintiff. 
F.  H.  Dexter,  Esq.,  solicitor  for  defendant 
RoDEY,  Judge,  delivered  the  following  opinion: 

On  September  11,  1906,  the  above-named  complainant  ap- 
peared before  the  court  with  its  bill  petitioning  for  a  temporary 
injunction  against  the  defendant.  The  court  examined  the  bill 
and  heard  the  statements  of  counsel,  but  could  not  see  sufficient 
urgency  for  the  immediate  granting  of  the  injunction  prayed 
-for.  It  therefore  ordered  defendant  to  be  cited  to  show  cause 
Monday,  the  17th  of  September,  why  the  injunction  should  not 
issue.  Coimsel  known  to  represent  the  defendant  was  in  town 
At  the  time,  and  he  accepted  service  and  appeared  on  the  day 
set,  in  opposition  to  counsel  for  complainant,  and  made  the 
showing  for  defendant,  orally  and  by  introducing  divers  papers 
and  records.  After  the  hearing,  the  court  permitted  complain- 
ant to  interline  a  clause  in  the  complaint,  showing,  as  had 
practically  been  admitted  on  the  hearing,  that  the  damage 
threatened  would  amount  to  more  than  $1,000. 

The  facts  involved  in  the  case  do  not,  in  the  opinion  of  the 
ijourt,  make  it  urgent,  nor  is  there  danger  of  great  wrong  to 
either  of  ^e  parties,  therefore  the  case  does  not  call  for  ac- 
tively stringent  measures  at  once.  There  is  a  principle  involved, 
though,  that  ought  to  receive  the  attention  of  the  court,  and  it 
may  be  as  well  in  this  case,  as  modestly  as  it  may,  for  the 
court  briefly  to  express  its  views  and  take  such  action  as  may 
call  attention  of  counsel  and  partie3  to  the  matter.  The  facts 
in  the  case  may  be  stated  as  follows : 

The  complainant  is  a  foreign  corporation  growing  cane  and 
manufacturing  sugar  in  the  southern  part  of  the  island  of  Porto 
Kico,  and,  to  that  end,  has  large  plantations,  as  well  as  a 
II.  POBTO  Rico.— 12. 
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"Centrar'  or  sugar  factory  or  plant.  The  defendant  is  a  New 
Jersey  corporation  engaged  in  the  construction  of  a  railroad 
from  Ponce  east  to  Guayama,  and  perhaps  beyond,  on  the  south 
shore  of  the  island.  Both  corporations  have  qualified  to  do 
business  in  Porto  Rico.  It  appears  that  the  complainant,  among 
other  lands,  is  occupying  and  cultivating  a  cane  plantation  of 
some  900  acres,  known  as  "Hacienda  Amelia,"  belonging  to 
one  Palmieri,  under  a  contract  or  lease  with  the  owner,  which 
has  some  ten  years  yet  to  run,  but  which  contract  or  lease  has 
never  been  recorded  in  the  local  registry  office. 

The  defendant,  it  is  admitted,  through  proper  action  of  the 
executive  council  of  Porto  Rico,  is  vested,  for  its  railroad  pur- 
poses, with  the  power  of  eminent  domain.  It  requires  about  5 
acres  for  its  right  of  way  through  this  900  acre  tract  To  that 
end,  it  surveyed  the  same,  and,  although  it  had  full  knowledge 
of  the  occupancy  of  the  same  by  the  complainant,  it  ignored 
its  rights,  and  proceeded  to  condemn  the  land  under  the  act 
of  the  local  legislature  of  March  12,  1903  (p.  50,  Session  Laws 
P.  R.) ;  had  the  same  appraised  at  one  thousand  and  eight 
dollars  ($1,008)  and  paid  the  owner  the  money,  took  a  judg- 
ment condemning  the  land,  and  claims  to  have  been  put  in  pos- 
session by  the  court,  which  is  denied;  and  thereafter  bought 
the  tract  condemned  of  the  owner.  It  also  attempted  to  show 
that  complainant  had  full  knowledge  of  all  these  proceedings 
in  the  premises,  and  that  it  first  helped  the  owner  of  the  land 
to  resist  defendant's  efforts  to  condemn  the  same,  and  then  sat 
by  without  interpleading  or  doing  anything  to  protect  its  rights 
until  the  defendant  threatened  to  proceed  to  cut  the  cane  and 
clear  the  land  along  the  strip  through  the  plantation  in  ques- 
tion, thus  claimed  to  have  been  secured  for  its  right  of  way. 

It  is  admitted  by  defendant  that  it  paid  no  attention  what- 
ever to  the  complainant  all  through  the  condemnation  pro- 
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eecdings,  and  did  not  make  it  a  party  to  the  same^  in  the  prem- 
isesy  and  insists  and  contends  that  it  is  not  obliged  by  law  so  to 
do,  but  confesses  that  perhaps  it  owes  and  ought  to  pay  defend- 
ant for  the  crop  of  cane  now  standing  upon  the  strip  of  land 
which  it  intends  to  use. 

Considerable  feeling  has  apparently  arisen  between  the  par- 
ties, which,  was,  to  some  extent,  exhibited  at  the  hearing. 
Complainant  vehemently  insists  that  it  is  under  no  obligation 
to  the  defendant,  and  that  it  is  bound  to  take  no  affirmative  ac- 
tion against  it,  and  that  the  burden  is  upon  the  defendant  to 
come  rightfully  upon  the  land  in  question  and  dispossess  com- 
plainant, or  not  come  at  all.  That  its  property  cannot  be  taken 
without  due  process  of  law,  and  that  if  it  is  taken,  the  com- 
plainant must  first  be  paid  or  secured  the  ascertained  value  of 
that  which  is  taken;  and  that,  as  complainant  was  in  posses 
sion,  the  defendant  was  put  upon  inquiry  as  to  its  rights. 

The  defendant  insists  that  the  Constitution  of  the  United 
States  is  not,  to  any  extent,  either  as  to  the  Bill  of  Rights  or 
any  other  portion  thereof,  in  force  in  Porto  Rico,  and  that, 
under  the  local  law  as  left  in  force  by  Congress,  what  is  known 
as  a  lease  to  American  law,  if  for  less  than  six  years,  is  but  a 
personal  contract  for  occupancy  between  the  parties;  and  if 
for  more  than  six  years  and  unrecorded,  it  is  not  binding  upon 
third  persons;  and,  as  this  particular  contract  or  lease  was 
not  recorded,  that  it,  the  defendant,  although  having  knowl- 
edge of  it,  was  not  obliged  to  pay  any  attention  to  it ;  and  that, 
when  the  condemnation  proceedings  against  the  owner  of  the 
land  were  completed,  it,  the  defendant,  had  a  right  to  go  upon 
the  tract  thus  condemned,  and  which  it  claims  since  to  have 
purchased,  paying  no  attention  to  the  occupancy  or  so-called 
rights  of  the  complainant,  and  oust  it  therefrom. 

Defendant,  in  support  of  this  view,  has  filed  a  brief  before 
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the  court,  in  which  its  counsel  appears  to  have  gone  to  consid- 
erable trouble  in  an  effort  to  sustain  this  view  of  the  law,  and, 
in  addition,  they  have  filed  transcripts  of  all  of  the  proceedings 
had  in  the  local  courts  for  the  condemnation  of  this  property 
and  the  final  purchase  of  it  from  the  owner,  all  of  which  pro- 
ceedings confirm  the  statement  that  the  complainant  was  not  a 
party  to  it  in  any  way. 

We  have  examined  with  considerable  care  the  references  to 
the  laW)  as  contained  in  the  brief  of  counsel  for  defendant,  and 
we  cannot  admit  that  the  law  of  Porto  Rico,  either  §  355  of 
the  Code  of  Civil  Procedure,  or  arts.  2,  23,  27,  or  any  other 
article  of  the  mortgage  law,  or  any  other  section  of  any  Porto 
Rican  law,  or  any  of  the  references  given  to  us  from  Escriche, 
Manrosa's  commentaries  on  the  Civil  Code,  or  Galindo's  com- 
mentaries on  the  mortgage  law,  justify  this  extraordinary  claim 
of  counsel  for  defendant,  that  the  action  of  his  client  is  due 
process  of  law  as  to  this  complainant,  under  the  Porto  Rican 
law,  and  we  are  constrained  to  say  that  if  the  laws  themselves 
referred  to  could  be  held  to  justify  the  admitted  acts  of  this 
defendant,  the  same  would  be  wholly  without  right  We  be- 
lieve that  it  cannot  be  successfully  contended  that  Congress 
left  any  such  law  in  force  in  Porto  Rico,  or  that  the  act  of  the 
local  legislature  in  passing  any  law  that  would  permit  this, 
or  any  other  defendant,  to  condemn  property  and  rights  of 
another  without  giving  such  other  his  day  in  court,  would  be 
other  than  tdtra  vires  as  to  such  legislature,  and  we  use  this 
term  advisedly,  as  §  7  of  the  Foraker  act  (31  Stat,  at  L.  77, 
chap.  191),  makes  the  people  of  Porto  Rico  "a  body  politic." 

While  Congress  has  studiously  avoided  extending  in  terms 
thS  Constitution  of  the  United  States  to  Porto  Rico,  and  while 
the  Supreme  Court  of  the  United  States  has  ever  and  probably 
will  Continue  to  avoid  passing  upon  that  question  until  it  comes 
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before  it,  we  are  of  opinion  that  whether  the  Constitution,  as 
a  whole,  follows  the  flag,  or  not,  enough  of  it  or  its  spirit  fol- 
lows the  flag  to  prevent  courts  of  the  United  States,  having 
jurisdiction,  wherever  located,  from  permitting  anybody's  prop- 
erty to  be  taken  without  due  process  of  law,  or  from  obeying 
statutes  that  impair  the  obligations  of  contracts.  The  thought 
is  not  to  be  tolerated  that  any  act  of  Congress  intended  to  leave 
any  Spanish  law  in  force  in  Porto  Eico,  or  intended  the  local 
legislature  to  pass  or  keep  in  force  any  law,  that  would,  under 
our  well-known  system  of  jurisprudence,  accomplish  such  result. 

The  idea  here  sought  to  be  conveyed  seems  to  have  been  in 
the  mind  of  the  Supreme  Court  of  the  United  States  when,  in 
Downes  v.  Bidwell,  182  U.  S.  268,  46  L.  ed.  1099,  21  Sup.  Ct. 
Rep.  770,  it  adopted  the  forceful  language  of  Mr.  Justice  Brad- 
ley in  Church  of  Jesus  Christ  of  L.  D.  S.  v.  tJnited  States, 
136  U.  S.  1,  34  L.  ed.  478,  10  Sup.  Ct.  Rep.  792,  as  follows: 
''Doubtless  Congress,  in  legislating  for  the  territories,  would 
be  subject  to  those  fundamental  limitations  in  favor  of  per- 
sonal rights  which  are  formulated  in  the  Constitution  and  its 
amendments;  but  these  limitations  would  exist  rather  by  in- 
ference and  the  general  spirit  of  the  Constitution,  from  which 
Congress  derives  all  its  powers,  than  by  any  express  and  di- 
rect application  of  its  provisions." 

And  the  same  idea  is  carried  out  in  the  express  declarations 
of  the  President  in  military  order  No.  58,  of  April  23,  1900, 
and  in  the  act  of  Congress  of  July  1,  1902,  establishing  a  civil 
government  in  the  Philippine  Islands,  as  is  stated  in  Eepner 
V.  United  States,  195  U.  S.  100,  49  L.  ed.  114,  24  Sup.  Ct. 
Rep.  797. 

Whatever  the  relation  between  complainant  and  its  landlord 
is,  as  to  the  possession  of  this  sugar  plantation,  and  whether 
the  contract  or  lease  setting  it  out  is  recorded  or  not,  it  is  good 
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as  between  them,  and  the  defendant  had  full  knowledge  of  its 
existence,  and  saw  and  knew  that  the  complainant  was  in  pos- 
session of  this  ground,  cultivating,  using,  and  occupying  it. 
Whether  this  lease  is  recorded  or  not,  it  cannot  give  either  the 
landlord  or  a  mere  outsider,  who  attempts  to  exercise  the  sov- 
ereign power  of  eminent  domain,  the  right  to  ignore  it.  To 
admit  that  the  sort  of  procedure  here  referred  to  is  valid,  would, 
in  our  opinion,  be  to  admit  that  the  legislature  of  Porto  Eico 
can,  as  stated,  impair  the  obligations  of  a  contract 

All  the  references  in  the  mortgage  law  of  Porto  Rico,  which 
claim  that  unless  the  instrument  is  recorded,  etc.,  it  will  not  be 
binding  on  third  parties,  and  defining  third  parties  to  mean  any 
person  not  a  party  to  the  instrument,  cannot,  in  our  opinion, 
be  held  to  mean  persons  who  have  actual  knowledge  of  it,  and 
certainly  cannot  be  held  to  mean  those  third  parties  who  at- 
tempt to  clothe  themselves  with  the  sovereign  power  of  govern- 
ment, with  a  right  of  eminent  domain,  and  thus  condemn  prop- 
erty for  their  own  use. 

To  say,  oh  the  facts  in  this  case,  that  this  defendant  has  the 
right  to  condemn  thiis  land  and  pay  all  the  money  to  the  land- 
lord, without  considering  the  rights  of  this  complainant,  is  the 
assertion  of  a  doctrine  we  cannot  subscribe  to.  The  court  can- 
not concede  that  to  be  the  law.  In  our  opinion,  the  third  par- 
ty referred  to  in  the  Porto  Rican  mortgage  law  is  an  innocent 
purchaser  for  value,  not  parties  condemning  with  knowledge 
of  the  rights  of  third  parties  in  possession  on  the  ground.  What 
right  has  this  defendant  to  force  this  complainant  to  bring  a 
suit  against  his  landlord  for  money  had  and  received  out  of  the 
condemnation  money,  and  take  his  chances  as  to  its  collection  ? 
This  complainant  has  a  right  to  insist  that  it  be  made  a  party 
to  the  condemnation  proceedings,  and  the  money  paid  into 
court  to  secure  it,  before  the  defendant  should  be  permitted  to 
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oust  it  from  its  lawful  possession.  This  procedure  will  tend 
to  the  peace  of  the  community,  while  any  other  would  tend  to 
revolution. 

An  examination  of  the  authorities  convinces  the  court  that 
this  matter  can  perhaps  be  settled  in  this  proceeding,  and  that 
the  defendant,  if  it  chooses,  has  a  right  to  have  the  court  send 
out  appraisers  to  appraise  the  damage  (under  the  instructions 
of  the  court)  that  would  be  caused  to  the  complainant  by  the 
taking  of  this  property,  and  the  court  will  do  that  on  applica- 
tion. Or  the  defendant  may,  as  it  chooses,  bring  a  direct  pro- 
ceeding in  the  local  courts  under  the  statute,  to  condemn  the 
rights  of  this  complainant  in  the  property  described ;  but  until 
it  does  one  or  the  other  of  those  things,  and  secures  the  com- 
plainant by  the  payment  of  the  assessed  damages  into  court, 
or  the  filing  of  a  bond  in  that  behalf  in  the  sum  of  ten  thousand 
dollars  ($10,000),  to  be  approved  by  the  clerk  of  this  court, 
a  restraining  order  will  issue  against  defendant,  and  it  is  so 
ordered* 


BERNAEDO  AGUILO  FUSTER 

V. 

FRANCISCO  MARQUEZ  CUELLO. 


8an  Juan,  Law,  No.  370. 

1.  The  fact  that  the  mortgagee  mistook  his  remedy  to  foreclose  a  mort- 

gage, and  attached  and  sold  other  property  than  that  mortgaged,  the 
same  not  having  been  alleged  to  have  been  done  maliciously  or  without 
probable  causey  does  not  give  the  mortgagor  a  right  to  an  action  at 
law  for  damages. 

2.  Section  1803  of  the  Civil  Code  does  not  cover  such  a  case. 
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3.  The  mortgagor  may  offset,  in  the  new  suit  pending  on  the  ocjuity  side 

of  the  court  to  foreclose  the  mortgage,  against  his  debt,  damages  »u»- 
tained  by  reason  of  the  loss  of  possession,  products,  and  value  of 
other  property  taken  by  the  mortgagee  in  the  course  of  the  fint 
proceeding,  and  still  held  by  him. 

4.  Equity,  having  obtained  jurisdiction  for  one  purpose,  will   retain   It 

for  all. 

Order  filed  September  22,  1006. 


Willis  Sweet,  Esq.,  attorney  for  plaintiff. 

r.  D.  Mott,  Jr.,  Esq.,  attorney  for  defendant 

RoDEY,  Judge,  delivered  the  following  opinion: 

To  an  understanding  of  this  case  a  statement  is  necessary. 
In  1899  the  plaintiff  owned  a  tract  of  land  at  Lares,  Porto  Rico, 
consisting  of  49  acres,  and  mortgaged  it  to  the  defendant  The 
payments  on  the  mortgage  became  due  from  time  to  time  over 
several  years  thereafter.  After  one  of  the  instalments  became 
due  and  was  not  paid,  the  defendant  brought  an  action  to  fore- 
close his  mortgage,  and,  in  addition  to  seizing  or  attaching  the 
property  mentioned  in  his  mortgage,  also  attached  or  seized 
other  property  which  was  mortgaged  to  other  people.  Consid- 
erable litigation  ensued.  He  finally  succeeded,  but  the  plaintiff 
appealed  from  the  decision  to  the  supreme  court  of  the  island. 
The  defendant,  however,  gave  a  forthcoming  bond,  under  pro- 
cedure that  gave  him  that  right,  and  went  on  and  sold  the  mort- 
gaged property  and  bought  it  himself.  The  supreme  court 
of  the  island  reversed  the  case,  holding  that  the  defendant  had 
mistaken  his  remedy  and  had  attempted  to  proceed  under  a  lo- 
cal law  for  the  foreclosure  of  mortgages,  that  had  been  repealed, 
and  the  result  was  that  all  the  proceedings  he  had  taken  were 
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held  for  naught.  He  thus  found  himself  in  possession  of,  and 
vested  on  the  record  with,  this  plaintiff's  property,  and  col- 
lecting the  income  from  it,  without  proper  legal  right,  and  he  so 
still  remains.  It  was,  of  course,  then  obligatory  upon  him 
to  begin  all  over  again  in  the  local  court ;  or,  as  this  court  had 
jurisdiction  on  other  grounds,  he  could  dismiss  his  suit  there 
(and  it  probably  would  have  been  dismissed  for  him  anyway 
under  the  mandate  of  the  supreme  court)  and  bring  a  new  suit, 
either  in  that  court  or  this,  to  foreclose  the  mortgage  regularly. 
He  chose  the  latter  mode.  The  suit  is  now  here  as  No.  404,  on 
the  equity  docket 

The  plaintiff,  in  the  meantime,  filed  this  suit  at  law  here, 
claiming  that  he  was  damaged  in  the  sum  of  about  $10,000  by 
all  these  illegal  proceedings  in  the  local  court  against  him.  He 
alleged  that  the  attaching  of  more  than  was  in  the  mortgage, 
Tinder  the  mistaken  executory  process,  caused  the  person  who 
had  the  mortgage  on  such  additional  property  to  foreclose  it 
at  a  time  when  the  plaintiff  was  about  to  make  a  sale  of  it  for 
a  sum  sufficient  to  pay  off  all  his  debts,  and  that  this  deprived 
him  of  such  opportunity,  and  resulted  in  this  additional  prop- 
erty being  sold  for  much  less  than  its  real  value,  under  the  other 
mortgage,  and  that  he  lost  the  entire  use  and  enjoyment  of  the 
land  in  question  which  was  mortgaged  to  this  defendant,  for 
about  a  year  and  a  half;  and  that  such  use  and  enjoyment  was 
worth  over  $3,000.  That  his  loss  because  of  the  additional  at- 
tachment was  about  $5,000.  That  liie  crops  gathered  by  the  de- 
fendant since  he  has  had  possession,  over  and  above  the  value  of 
the  use  and  occupancy  aforesaid,  are  worth  enough  to  make  up 
the  $10,000,  all  as  set  out  in  his  complaint.  There  are  other  items 
of  damage  alleged  in  the  complaint,  unnecessary  to  mention. 

After  other  proceedings,  the  defendant  here  demurred.     It 
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IS  not  profitable  to  state  the  different  grounds  of  demurrer ;  they 
are  general.  The  matter  of  an  attachment  and  damages  sus- 
tained thereunder,  and  the  mode  of  having  the  same  assessed, 
does  not  seem  to  be  well  regulated  or  understood  imder  the  local 
practice  in  Porto  Rico.  The  Supreme  Court  of  the  United 
States  in  a  recent  case  (Perez  v.  Fernandez,  202  U.  S.  80, 
50  L.  ed.  942,  26  Sup.  Ct.  Rep.  561)  had  difficulty  with  the 
question,  and  held  t^at,  in  regular  attachment  suits,  the  local 
law  provides  that  the  damages  must  be  assessed  in  the  same  pro- 
ceedings at  the  time  the  attachment  is  dissolved,  and  that  a  new 
or  separate  suit  for  such  damages  does  not  lie.  The  suit  here 
being  discussed  was,  of  course,  not  strictly  an  attachment  suit. 
It  was  really  only  an  effort  to  foreclose  a  mortgage ;  but  the  de- 
fendant attached  or  seized  in  some  way,  as  stated,  considerably 
more  property  than  was  mentioned  in  his  own  mortgage,  and 
perhaps  did  cause  damage  to  the  plaintiff,  but  he  no  doubt  had 
to  pay  out  considerable  money  in  the  way  of  costs,  expenses, 
attorney's  fees,  etc.,  in  the  meantime,  and  still  has  to  begin 
anew. 

We  have  examined  the  question  with  some  care,  and  it  is  not 
easy  to  decide.  On  the  one  hand,  it  would  appear  as  though 
there  must  be  a  remedy  for  a  defendant  in  attachment  who  is 
injured  by  the  plaintiff's  acts,  and  in  most  of  the  states  such 
injury  is  provided  for  by  requiring  the  giving  of  a  proper  at- 
tachment bond.  On  the  other  hand,  the  plaintiff  in  this  particu- 
lar attachment  or  seizure  was  certainly  trying  in  good  faith 
to  collect  his  mortgage,  but  unfortunately  mistook  his  remedy. 
At  all  times  during  the  whole  procedure  in  the  local  court,  the 
defendant  (plaintiff  here)  had  a  complete  remedy  in  his  own 
hands,  by  paying  the  debt  which  was  due.  In  fact,  his  default 
in  that  regard  brought  all  the  trouble  upon  him. 
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The  action  here,  it  appears,  is  based  on  §  1803  of  the  Civil 
Code  of  Porto  Rico,  which  provides  that,  "a  person  who,  by  an 
act  or  omission,  causes  damage  to  another  when  there  is  fault 
or  negligence,  shall  repair  the  damage  so  done.''  We  are  in- 
clined to  think  that  the  acts  here  complained  of  do  not  come 
strictly  within  that  statute,  and  it  is  even  doubtful  if  it  was  in- 
tended to  apply  to  such  a  case. 

An  examination  of  the  authorities  indicates  that  the  general 
rule  is  that :  "It  is  the  lawful  right  of  every  man  who  believes 
that  he  has  a  just  demand  against  another,  to  institute  a  suit 
and  endeavor  to  obtain  the  proper  redress.  If  his  belief  proves 
to  be  unfounded,  his  groundless  proceedings  may  possibly  cause 
a  very  serious  injury  to  the  defendant ;  the  mere  assertion  of  a 
serious  claim  at  law  being  capable,  in  some  circumstances,  of 
affecting  materially  one's  standing  and  credit.  But  to  treat 
that  as  a  legal  wrong  which  consists  merely  in  asserting  a  claim 
which  cannot  satisfactorily  be  established  would  be  plainly  im- 
politic and  unjust.  The  failure  to  sustain  it  might  possibly 
have  come  from  the  death  of  a  witness  or  other  loss  of  testimony, 
from  false  evidence,  from  a  mistake  of  law  in  the  judge,  from 
misconduct  in  the  jury,  from  any  cause  rather  than  fault  in 
the  plaintiff  himself.  To  compel  him,  as  the  penalty  for  in- 
stituting a  suit  he  cannot  sustain,  to  pay  the  costs  of  a  defense, 
is  generally  all  that  is  just,  and  is  sufficient  to  make  persons 
cautious  about  instituting  suits  which  they  have  reason  to  be- 
lieve are  baseless."    Cooley,  Torts,  |   180;  Drake,  Attachm. 

1 114. 

It  appears  to  be  the  law  that,  in  the  absence  of  a  statute, 
no  action  lies  against  a  plaintiff  who  loses  an  attachment  suit, 
unless  he  sued  it  out  maliciously,  or  perhaps  without  prob,ablo 
cause.    Drake,  Attachm.  1  72G ;  King  v.  Montgomery,  50  Cal. 
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115 ;  Stewart  v.  Sonnebom,  98  U.  S.  187,  25  L.  ed.  116.  The 
text  writers  go  to  considerable  length  in  defining  this  rule  as 
just.  Without  quoting,  we  cite:  Drake  and  Cooley  as  above; 
Day  V.  Bach,  14  Jones  &  S.  460;  Palmer  v.  Foley,  71  K  Y. 
106;  Sturgis  v.  Knapp,  33  Vt  486;  Lexington  &  O.  R  Oo. 
V.  Applegate,  8  Dana,  289,  33  Am.  Dec  497. 

After  consideration,  we  are  of  opinion  that  the  defendant 
is  not  liable  for  damages  incurred,  unless  his  suit  was  without 
probable  cause  or  malicious,  and  the  complaint  here  makes  no 
such  allegation.  The  expense  he  was  put  to,  apart  from  the 
trouble  connected  with  the  suit,  all  of  which  proved  worthless 
to  him,  having  been  induced  by  the  default  of  this  plaintiff 
in  failing  to  pay  his  debt,  is,  we  think,  sufficient  punishment. 
We  do  not  desire  to  be  understood  as  in  any  manner  justifying, 
on  the  part  of  the  defendant,  the  holding  possession  of  and 
using  the  mortgaged  land  and  premises,  and  taking  the  products 
thereof,  and  other  property  of  the  plaintiff  as  alleged.  We  are 
inclined  to  the  belief  that  whatever  the  defendant  has  appropri- 
ated in  that  regard  can  be  set  up  as  payment  in  the  suit  now 
pending  in  this  court  for  a  foreclosure  of  the  mortgage,  and 
that,  in  order  to  permit  this  to  be  done,  equity,  having  cogni- 
zance of  the  case  for  one  purpose,  will  keep  it  for  all  purposes, 
and  all  transactions  growing  out  of  the  same  matter  can,  we 
think,  within  the  lines  here  defined,  in  order  to  shorten  litiga- 
tion, be  settled  in  that  proceeding,  even  if  it  shall  turn  out  that 
any  question  of  unliquidated  values  or  damages,  if  they  are 
allowed,  has  to  be  submitted  to  a  jury. 

The  demurrer  to  the  entire  complaint  will  therefore  be  sus- 
tained with  costs,  without  prejudice  to  the  plaintiff  to  plead, 
answer,  or  cross-complain  in  the  foreclosure  suit  as  here  indi- 
cated. 
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marIa  eios  de  rubio 

V. 

yiCTOR  BTTRSET  ET  AL. 


8an  Juan^  Equity,  No.  106. 

1.  Plaintiff  was  born  in  Mexico,  in  1870,  of  Spanisb  parents;  lived  in  Spain 

in  1887  and  1888;  married  a  Spaniard  in  1890.  The  husband,  on 
October  29th,  1899,  made,  in  Porto  Rioo,  the  declaration  of  Spanish 
eitizenship  required  by  article  9  of  the  treaty,  including  his  wife 
and  children  in  it;  he  registered  in  the  Spanish  consulate  in  1900; 
plaintiff,  her  husband  being  dead,  registered  in  said  consulate  in  1900, 
1901,  1902,  1903,  and  1905.  Held:  That  she  is  a  Spanish  citizen,  and 
was  not  included  within  the  scope  of  said  article  9,  she  not  being  a 
native  of  Porto  Rico,  and  plea  to  the  jurisdiction  overruled. 

2.  Municipal  courts  in  Porto  Rico  in  1899-1900  were  courts  of  record. 

Z,  A  declaration  by  the  husband  carried  with  it  the  reservation  of  citizen- 
ship for  his  wife  and  children. 

4.  General  orders  of  the  military  government,  Nos.  132  and  164,  construed. 

-6.  During  the  term  at  which  the  decree  was  entered,  and  before  appeal 
perfected,  the  court  has  control  of  the  decree. 

6.  The  court  has  power  to  stay  an  execution  for  costs  against  parties 
who  have  not  perfected  an  appeal  until  an  appeal  can  be  heard  and 
decided. 

Opinion  filed  September  24,  1906. 


Francis  H.  Dexter,  Esq.,  solicitor  for  plaintiff. 

N.  B.  K.  PettingUl,  Esq.,  solicitor  for  defendants. 
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RoDEY,  Judge,  delivered  the  following  opinion: 

The  decree  in  this  case  was  entered  at  the  present  term  of 
this  court  by  a  former  judge  on  April  21,  1906.  Thereafter, 
certain  of  the  defendants,  to  wit,  Garzot  and  Fuertes,  perfected 
an  appeal  to  the  Supreme  Court  of  the  United  States  and  filed  a 
supersedeas  bond  in  the  premises. 

But  Victor  Burset,  Petronila  Patricia  Rios  de  Noya,  and 
her  husband,  Francisco  Noya,  and  Santiago  Palmer,  had  not 
perfected  their  appeal,  although  the  same  was  granted.  And 
on  August  26,  1906,  came  into  court  and  represented  by  a 
motion  that  an  execution  for  costs  had  issued  against  all  the 
defendants  in  the  premises,  and  requested  that  the  granting  of 
said  appeal  be  set  aside  and  that  the  motion  for  costs  be  re- 
called, and  that  the  decree  be  entirely  set  aside, — certainly  as  to 
these  who  have  not  perfected  their  appeal, — for  the  reason 
that,  as  matter  of  law,  this  court  was,  at  the  time  of  the  com- 
mencement of  the  suit,  and  ever  since  has  been,  without  any 
jurisdiction  to  try  or  hear  the  same  or  render  any  judgment  or 
decree  therein.  The  reason  for  the  motion  is  that  the  defend- 
ants are  in  fact,  and  are  alleged  in  the  bill  to  be,  citizens  of 
Porto  Rico,  and  that  the  complainant,  Maria  Rios  de  Rubio, 
although  she  alleged  in  her  bill  that  she  was  a  subject  of  the 
King  of  Spain,  was  and  is,  in  fact  and  in  law,  a  citizen  of 
Porto  Rico,  and  that  therefore,  all  the  parties  being  citizens 
of  Porto  Rico,  this  court,  as  matter  of  law,  under  its  ruling  in 
a  recent  case,  was  without  jurisdiction  to  entertain  the  cause 
at  all ;  and  that  such  a  question  in  a  court  of  the  United  States 
can  be  raised  at  any  time  before  the  court  loses  control  of  the 
record  in  the  case. 

On  the  question  as  to  whether  or  not  this  court,  at  the  same 
term,  still  has  control  of  the  cause  before  the  appeal,  though 
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granted,  is  perfected  by  the  filing  of  a  bond  for  costs,  the  court 
has  no  doubt  whatsoever,  under  the  authority  of  Goddard  v.  Ord- 
way  (Phillips  v.  Ordway)  101  U.  S.  745,  25  L.  ed.  1040,  and 
other  authorities  cited,  and  therefore  decides  and  holds  that  it 
still  has  control  of  the  cause. 

Although  the  complainant  alleges  in  her  bill  of  complaint 
that  she  was  a  subject  of  the  King  of  Spain,  it  appeared  from 
the  testimony,  as  taken  by  the  master,  whether  the  same  was 
inadvertent  or  otherwise,  that  she  was  bom  in  Porto  Rico  about 
the  year  1870,  that  her  father  died  in  the  year  1875,  that  she 
married  in  1891,  and  that  her  husband  died  on  the  2d  of  April, 
1899,  and  that  she  still  remains  his  widow. 

Counsel  for  complainant  came  in  and  made  a  showing  against 
this  and  claimed  that  it  was  a  mistake,  and,  in  proof  of  the 
contrary,  introduced  first  the  afiidavit  of  the  complainant  her- 
self, showing  that  she  was  bom  of  Spanish  parents  in  the  city 
of  Mexico,  in  the  republic  of  Mexico,  on  the  12th  day  of  De- 
cember, 1870;  and  that  on  the  ninth  day  of  November,  1890,^ 
she  married  Don  Ricardo  Rubio  y  Escobar,  a  native  of  the  city 
of  Cordova  in  the  Spanish  peninsula,  and  that  she  lived  in 
Spain  during  the  years  1887  and  1888  with  the  purpose  and 
intention  of  permanently  residing  there,  but  that  unavoidable 
circumstances  required  her  to  return  to  Porto  Rico;  further,, 
that  it  was,  and  always  has  been,  her  intention  to  remain  a  sub- 
ject of  the  King  of  Spain  and  to  return  there.  The  affidavit 
will  be  set  out  in  the  record. 

There  was  also  filed  a  certificate  from  the  present  secretary 
of  Porto  Rico,  showing  that,  under  the  provisions  of  art.  9  of 
the  treaty  of  peace  between  the  United  States  and  Spain,  her 
husband,  Ricardo  Rubio  y  Escobar,  on  the  29th  day  of  October, 
1899,  signed  a  certificate  for  himself,  to  preserve  his  Spanish 
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allegiance  under  the  treaty,  before  Antonio  Aguilar,  clerk  of 
the  municipal  court  (which  has  been  held  to  be  pro  tanio  a 
court  of  record)  at  Humacao,  in  Porto  Rico,  and  that  in  that 
he  also  gave  the  name  of  complainant  and  her  children.  It  also 
will  be  found  in  the  record. 

There  was  also  filed  a  certificate  from  T.  Kodriguez,  vice 
consul  of  Spain  at  San  Juan,  that,  according  to  the  data  con- 
tained in  the  registry  books  of  Humacao,  which  is  archived  in 
this  office,  it  appears  that  Don  Hicardo  Rubio  y  Escobar,  who 
was  registered  on  the  24th  day  of  January,  1900,  did  not  live 
the  time  required  in  order  to  renew  his  certificate  of  citizenship. 
There  was  also  introduced  in  evidence  a  certificate  of  the  same 
Mr.  Rodriguez,  vice  consul  as  aforesaid,  that  on  the  first  folio 
and  under  Nos.  27  and  28,  respectively,  of  the  registry  of 
Spaniards  kept  at  the  city  of  Humacao,  there  appears  regis- 
tered Don  Ricardo  Rubio  y  Escobar  of  Cordova,  Spain,  and 
Dona  Maria  Rios  de  Rubio  of  Mexico,  which  inscriptions  were 
made  on  the  24th  day  of  January,  1900. 

And  still  another  certificate  from  the  same  official,  which 
certifies  that,  in  the  same  registry  of  personal  schedules  in  his 
custody,  Dona  Maria  Rios,  widow  of  Rubio,  has  renewed  her 
certificate  of  citizenship  (to  Spain)  on  September  12,  190O; 
May  28,  1901 ;  April  15,  1902 ;  April  22,  1903 ;  and  the  last 
time  on  August  13,  1905. 

It  is  manifest  that  this  woman,  the  complainant,  was,  in 
legal  contemplation,  "a  native  of  the  Peninsula,"  within  the 
meaning  of  art.  9  of  the  treaty  of  Paris,  at  the  time  of  the  rati- 
fication thereof.  She  was  bom  in  Mexico  of  Spanish  parents, 
but  whether  they  were  there  temporarily  or  permanently  does 
not  appear.  However,  she  married  a  Spaniard,  Mr.  Rubio  y 
Escobar,  and  her  own  parents  had  taken  her  to  Spain  while  she 
was  yet  a  child.     Her  husband  did  everything  he  could  to  pre- 
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serve,  not  only  his  Spanish  citizenship,  but  hers  as  well,  and  it 
certainly  is  within  the  meaning  of  the  treaty  that,  when  a  man, 
being,  in  the  language  of  art  9,  a  Spanish  subject,  native  of 
the  Peninsula,  preserved  his  Spanish  citizenship  under  that 
article,  it  carried  with  him  the  citizenship  of  his  wife,  whether 
or  not  he  mentioned  her  in  his  declaration.     And  the  woman 
herself,  it  appears,  ratified  and  kept  up  this  declaration  of 
Spanish  citizenship  year  after  year,  as  above  set  out.    It  would 
be  unreasonable  to  hold  that  the  treaty  did  not  intend  that  the 
wife  and  children  of  a  Spaniard  would  follow  his  citizenship 
under  that  article.    The  authorities  of  the  military  government 
in  Porto  Rico  understood  that  article  of  the  treaty  in  this 
light,  as  is  made  plainly  manifest  by  G.  O.  132,  issued  on  Au- 
gust 81,  1899,  by  Brigadier  General  Davis.  Because  it  requires 
the  husband  making  such  declaration  to  set  out  the  name  and 
surname  of  his  wife,   and  provides  that  unmarried  women, 
natives  of  the  Peninsula,  can  make  a  declaration  the  same  as 
men.    If  ihere  is  any  question  as  to  whether  or  not  the  court  in 
question  was  a  court  of  record  within  the  meaning  of  this 
article,  we  refer  again  to  G.  O.  132,  which  specifies  that  very 
court  as  the  one  before  which  this  declaration  is  to  be  made.  This 
court  has,  at  this  same  term,  after  careful  consideration,  held 
that  the  municipal  courts  of  Porto  Rico  were,  pro  tanto,  their 
jurisdiction  being  $400  and  having  a  clerk  and  a  seal,  courts 
of  record.     But  in  this  view  we  call  attention  to  the  Spanish 
text  of  art  9  of  the  treaty  of  Paris,  which  provides  that  this  dec- 
laration  is  to  be  made  before  "una  oficina  de  registro,"  meaning 
registry  office.     So  that  for  Spaniards,  at  least,  as  the  Spanish 
text  of  the  treaty  is  just  as  official  as  the  English  text,  any  reg- 
istry office  would  properly  be  held  to  be  sufficient  by  this  court. 
The  fact  is  that  practically  all  the  declarations  made  under  that 
article  of  the  treaty  by  Spaniards  to  preserve  their  Spanish  al- 
ii. PoBTO  Rico.— 13. 
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legiance  were  made  before  these  municipal  courts/  and  are  now 
on  file  with  the  proper  custodian.  Par.  4  of  the  said  G.  0. 
132  was  modified  by  G.  O.  164  of  October  18,  1899,  and  an- 
thorized  guardians  to  make  declarations  for  their  wards,  and 
principals  and  masters  with  respect  to  their  employees  or  depend- 
ents who  are  under  age,  etc.  The  woman  was  not  a  bom  Porto 
Rican  at  the  date  of  the  treaty.  She  was  a  Spaniard,  married 
to  a  Spaniard,  although  she  was  bom  in  Mexico.  We  do  not 
think  that  her  case  comes  within  the  rule  in  Shanks  v.  Dupont, 
o  Pet.  242,  7  L.  ed.  666,  but  that,  imder  the  intent  and  meaning 
of  art.  9  of  the  treaty  and  her  own  acts  and  intentions,  she 
was,  at  the  time  of  the  filing  of  the  bill  here,  and  still  is,  a 
Spaniard;  and  therefore,  because  of  the  adverse  citizenship 
of  the  parties,  this  court  had  jurisdiction  and  the  decree  should 
stand;  and  it  is  so  ordered,  and  the  matter  of  the  appeal  will 
be  considered  as  restored  to  the  condition  it  was  in  before  the 
filing  of  the  motion  considered  herein. 

As  to  the  motion  herein  to  quash  the  execution  for  costs^  it 
is  granted  and  the  same  will  be  stayed  until  the  determination 
of  the  cause  in  the  Supreme  Court  of  the  United  States.  The 
court  can  find  but  little  authority  as  to  this  proposition  and 
practically  none  has  been  pointed  out  to  it  by  counsel. 

The  present  incumbent  of  this  bench  has  noticed  some  in- 
stances where  costs  and  damages  thus  required  to  be  paid  in 
this  island  have  been  lost  to  the  party  who  finally  recovered 
judgment  in  the  Supreme  Court  of  the  United  States,  and,  as 
part  of  the  defendants  have  a  supersedeas  bond,  and  it  is 
claimed  that  the  complainant  is  impecunious  and  could  not 
respond  in  case  of  a  reversal  of  the  cause,  even  for  the  costs, 
the  court  will  not  take  any  risks  on  it,  and  therefore  an  order 
will  be  entered  staying  the  execution  for  costs  for  the  time,  as 
stated. 
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NEW  COLONIAL  COMPAl^Y,  LTD,, 

17. 

CANOVANAS  SUGAR  FACTORY,  LTD.,  ET  AL 


No.  229,  Equity, 

Latimer,  Hoard,  Fernandez,  and  Borda  being  the  joint  owners  each  of 
one  fourth  of  a  sugar  estate  in  Porto  Rico,  mortgaged  it  to  Lanman 
ft  Kemp,  and,  being  indebted  to  the  Colonial  Company,  Ltd.  (prede- 
cessor of  the  New  Colonial  Company,  Ltd.),  entered  into  an  agree- 
ment to  run  for  twenty  years,  in  accordance  with 'which  a  holding 
and  operating  company  (the  Canovanas  Sugar  Factory;  Ltd.)  was  or- 
ganized; said  owners  conveyed  their  property  to:  said  Canovanaa  Sugar 
Factory,  Ltd.,  and  received  shares  of  stock,  which  they  transferred  to 
the  Colonial  Company,  Ltd.,  to  hold  until  the  debt  to  it  should  be  paid; 
eight  or  nine  shares  were  issued  originally  to  the  Colonial  Company, 
Ltd.  The  latter  selected  all  the  officers  of  the  Canovanas  Sugar.  Fac- 
tory, Ltd.,  and  through  it  had  absolute  management  and  control  of 
the  estate.  During  the  twenty  years  the  Colonial  Company  purchased 
the  Lanman  &  Kemp  mortgage  for  less  than  its  face,  and  a  year  or 
two  before  the  end  of  the  twenty  years  filed  a  suit  to  foreclose  it  for 
its  face  value,  making  only  the  Canovanas  Sugar  Factory,  Ltd.,  de- 
fendant. The  heirs  of  Latimer,  Hoard,  and  Fernandez  asked  leave  to 
intervene.  Borda's  interest  had  been  purchased  by  the  New  Colonial 
Company,  Ltd.  The  court  allowed  certain  parties  to  intervene  and 
to  file  cross  bills,  and,  on  accounting,  the  New  Colonial  Company, 
Ltd.,  endeavored  to  charge  compound  interest  on  its  credits,  including 
the  face  value  of  the  Lanman  &  Kemp  mortgage,  and  to  have  the  court 
hold  that  it  was  not  a  trustee  for  the  heirs  of  Latimer,  Hoard,  and 
Fernandez.  While  the  suit  was  pending,  and  just  before  the  twei^ty- 
year  term  was  up,  the  New  Colonial  Company,  Ltd.,  an4  the  Cano- 
vanas Sugar  Factory,  Ltd.,  extended  the  term  of  the  agreement  foi^ 
five  years  additional,  and  thereafter  from  year  to  year,  as  the  parties 
might  agree. 
,  The  right  to  charge  compound  interest  not  having  been  stipulated,  it 
cannot  be  charged.  " 
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3.  The  agreement  being  silent  as  to  interest  on  certain  items,  the  creditor 

has  a  right  to  simple  interest  thereon,  less  such  payments  as  may  or 
should  have  been  made  on  the  principal  from  time  to  time. 

4.  The  Colonial  Company,  Ltd.,  was  a  trustee  and  controlled  said  prop- 

erty for  the  benefit  of  the  heirs  of  Latimer,  Hoard,  Fernandez,  and 
for  Borda. 

5.  That-  the  New  Colonial  Company,  Ltd.,  having  succeeded  to  the  ng^ts 

and  duties  of  the  Colonial  Company,  Ltd.,  and  having  purchased  the 
interest  of  Borda,  it  thereafter  was  a  trustee  for  the  benefit  of  the 
heirs  of  Latimer,  Hoard,  and  Fernandez  to  the  extent  represented  by 
their  respective  stock  interests,  subject  to  the  debts  due  it  by  them. 

6.  That  the  Colonial  Company,  Ltd.,  and  afterwards  the  New  Colonial 

Company,  Ltd.,  being  trustees,  as  aforesaid,  had  no  right  at  any  time 
to  foreclose  the  Lanman  &  Kemp  mortgage,  but  that,  if  the  latter 
at  any  time  had  such  a  right,  it  was  extinguished  by  the  agreement  ex- 
tending the  twenty-year  agreement. 

7.  As  an  accounting  might  have  shown  that  nothing  was  due  from   in- 

terveners to  plaintiff  on  account  of  its  payments  for  the  Lanman  & 
Kemp  mortgage,  the  interveners  could  not  have  been  required  to  de- 
posit in  court  the  amount  alleged  by  plaintiff  to  have  been  paid  for  the 
same. 

S.  That  the  New  Colonial  Company,  Ltd.,  still  continues  to  be  a  trustee  for 
the  benefit  of  said  parties,  and  that  the  character  of  its  possession  haa 
never  been  changed. 

9.  That  the  court  will  make  such  further  orders  as  may  be  necessary  as 
to  accounting,  costs,  etc.,  and  that  meanwhile  the  New  Colonial  Com- 
pany, Ltd.,  shall  continue  in  possession  of  the  property  as  trustee  of 
a  going  concern. 

Opinion  filed  September  29,  190G. 


Frauds  H.  Dexter,  Esq.,  for  plaintiff^  New  Colonial  Com- 
pany, Ltd. 

No  appearance   for  defendant  Canovanas   Sugar  Factory, 
Ltd. 
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J.  F.  P.  des  Oarennes,  Esq.,  Chas.  HartzeU,  Esq.,  solicitors 
for  interveners. 

KoDBY,  Judge,  delivered  the  following  opinion : 

The  complainant  is  an  English  corporation  with  headquar- 
ters in  London,  England,  and  doing  business  there  and  also  in 
the  West  Indies  and  South  America  as  sugar  merchants  and 
planters.  For  convenience,  we  will  refer  to  it  as  the  English 
company. 

The  concern,  along  in  the  forties  of  last  century,  was  a  firm 
known  as  Cavan  Bros.,  and,  with  some  changes,  continued  to 
be  thus  known  until  some  time  in  the  sixties,  when  the  imme- 
diate predecessor  of  the  complainant  was  organized  and  was 
known  as  the  Colonial  Company,  Limited.  This  concern,  and 
all  the  concerns  of  which  it  was  the  successor,  had  for  many 
years  been  financial  and  credit  backers,  agents,  and  consignees 
of  certain  Americans  and  Porto  Ricans  doing  business  on  the 
island,  particularly  one  William  H.  Latimer,  one  Charles  Alex- 
ander Hoard,  and  one  Jose  Ilam6n  Fernandez,  the  latter 
known  as  the  Marques  de  la  Esperanza,  and  their  succes- 
sion, and  all  hereafter  referred  to,  for  convenience,  as  the 
Porto  Ricans. 

In  about  the  year  1879,  it  transpired  that  certain  of  these 
Porto  Ricans  found  themselves  heavily  indebted  to  this  Eng- 
lish company,  and  they  made  a  strong  effort  to,  in  some  manner, 
pay  it.  In  an  effort  to  do  this,  an  agent  of  theirs,  Wenceslao 
Borda,  to  whom  they  gave  a  quarter  interest  in  their  enterprise, 
because  he  had  spent  something  over  $50,000  bringing  it  about, 
went  to  the  city  of  New  York  and  borrowed  some  $200,000 
from  a  firm  of  chemists  known  as  Lanman  &  Kemp,  and  with 
the  money  the  Porto  Ricans  built  a  sugar  factory  at  Canovanas^ 
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'Porto  "RiCQ,  on  properties  belonging  to  themselves,  and,  with 
the  aid  of  Lanman  &  Kemp,  proceeded  to  manufacture  sugar 
in  an  effort  to  recoup  their  losses  of  previous  years  and  be 
enabled  to  pay  their  debts.  Their  effort  was  a  disastrous  fail- 
ure, and,^  in  1883,  they  found  themselves  still  in  debt  to  the 
English  company,  with  whom  some  of  them  had  had  some  deal- 
ings in  the  meantime,  the  same  as  before,  with  interest  added, 
and  their  debt  to  Lanman  &  Kemp  and  the  latter's  friends  in- 
Creased  to  $340,000.  About  this  time  or  before,  certain  of  the 
Porto  Ricans  failed  in  business.  The  English  company  then 
sent  an  agent  out  to  Porto  Rico,  who  looked  over  the  ground, 
and  on  his  return  to  London,  negotiations  were  opened  with 
Lanman  &  Kemp  and  the  parties  in  Porto  Rico  with  a  view  to 
some  settlement  by  which  the  estate  in  Porto  Rico  could  be  made 
to  pay  some  portion  of  the  immense  debts  it  was  subject  to.  The 
Result  of  the  negotiations  was  that,  what  is  known  as  ''the 
contract  of  18.83,*'  but  which  was  to  be  effectual  as  of  date, 
September  .30,  1882,  in  this  litigation  was  entered  into.  It 
IB  set  out  in  full  at  the  end  of  this  opinion.  The  exact  mean- 
ing of  this  contract  is  the  principal  bone  of  contention  in  the 
whole  controversy.  It  is  filed  as  an  exhibit  in  the  case,  is  re- 
ferred to  in  practically  all  of  the  pleadings,  and  portions  of  it 
are -set  out  at  length  in  all  of  the  briefs  and  written  arguments. 
Under  its  terras,  the  English  company  organized  another  Eng- 
lish company  ior  the  Porto  Ricans;  this  latter  company  to  be 
known  as  The  Canovanas  Sugar  Factory,  Limited.  The  Porto 
^Ricans  deeded"  their  equities  in  their  sugar  lands  and  factory 
to  this  new  concern,  and  Lanman  &  Kemp  also  deeded  it  all  their 
aiigljts  which  thSy  held  under  their  mortgage,  thus  vesting  it 
<(^ith  complete  and  unencumbered  legal  title  to  all  of  the  prop- 
erty in  Porlo  .Rico  concerned  in  this  controversy.    Then,  this 
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•new  company  gave  a  new  first  mortgage  back,  on  the  whole 
property,  to  Lanman  &  Kemp  for  the  full  amount  due  them, 
some  £68,000,  so  that  it  left  but  three  parties  to  deal  about 
the  matter  in  the  future,  or  perhaps  only  two,  under  the  cir- 
cumstances, that  is,  the  English  company,  the  new  corporation, 
and  Lanman  &  Kemp.  The  capital  stock  of  this  new  company 
consisted  of  10,000  shares  of  the  par  value  of  £20  each,  or  a 
total  capital  of  £200,000.  The  shares  were  issued  as  fully 
paid,  to  the  Porto  Ricans,  in  consideration  of  the  conveyance 
of  the  property  to  the  new  company.  The  English  company  and 
those  of  the  Porto  Ricans  who  were  indebted  to  them,  then 
compromised  their  debts  in  a  manner  satisfactory  to  themselves, 
their  agreements  apparently  all  merging  in  this  contract  of 
1883, — ^the  English  company  taking  the  stock  of  this  new  com- 
pany from  those  of  the  Porto  Eicans  who  were  indebted  to  it, 
as  security  for  the  amounts  thus  compromised  respectively,  all 
as  set  out  in  detail  in  the  contract. 

The  English  company  organized  this  new  English  corpora- 
tion for  the  Porto  Ricans,  and  made  themselves  its  officers,  and 
kept  its  office  right  there  in  London,  in  their  own  office,  so  that 
it  was  practically  one  set  of  men  running  two  different  corpo- 
rate entities.  The  Porto  Ricans  received  each  one  fourth  of 
the  capital  stock  of  this  new  company,  less  one  or  two  shares 
oach,  leaving  some  eight  qualifying  shares  to  be  held  by  these 
members  of  the  English  company  who  composed  the  directorate, 
officers,  and  managers  of  this  new  company  that  had  been  or- 
ganized. The  Porto  Ricans  then  stepped  down  and  out  entirely, 
save  as  owners  of  equities  in  the  capital  stock.  This  contract 
of  1883  contains  twenty-two  sections  and  two  schedules,  and 
$>eta  out  with  very  considerable  detail  the  agreements^  of  the 
parties.     A  reading  of  it  is  necessary  to  an  understandii^g  of 
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what  is  here  expressed.  It  gave  the  Porto  Rican  properties 
entirely  and  absolutely  into  the  exclusive  management  and 
control  of  the  English  company  for  a  term  of  twenty  years, 
without  lety  hindrance,  or  interference  of  any  kind  or  charac- 
ter by  the  Porto  Ricans,  the  new  company,  or  anybody,  save 
Lanman  &  Kemp,  and,  of  course,  as  the  same  parties  were  of- 
ficers of  both  the  English  companies,  they  could  look  after  the 
whole  matter  in  their  own  way.  They  at  once  sent  out  a  mana- 
ger to  Porto  Rico,  who  took  possession,  and  has  managed  the 
property,  kept  it  up,  paid  the  taxes  in  the  name  of  The  Cano- 
vanas  Sugar  Factory,  Limited,  and  generally  improved  and 
conducted  it  ever  since,  shipping  all  of  the  product  to  the 
United  States. 

Under  the  terms  of  the  contract,  the  English  company  was  to 
make  certain  payments  of  interest  and  principal  annually  to 
Lanman  &  Kemp  and  certain  other  payments  to  themselves 
and  others.  They  were  to  at  once  advance  quite  a  lai^  sum 
of  money  to  renovate  and  bring  the  sugar  plant  in  Porto  Rico 
up  to  date,  and  were  to  get  it  back  with  interest  in  a  certain 
way  specified  in  the  contract.  The  English  company  was  to 
receive,  as  its  remuneration,  4  per  cent  on  the  gross  proceeds 
of  the  estates  and  factory,  and  2^^  per  cent  commission  on  the 
invoice  cost  of  machinery,  stores,  and  supplies  purchased  for 
the  business. 

The  contract,  almost  in  every  section,  provided  that  T.<anman 
&  Kemp,  the  holders  of  the  first  mortgage  lien,  were  to  have 
prior  rights  and  could  foreclose  their  mortgage  on  almost  any 
sort  of  a  contingency  or  default.  The  English  company  pro- 
ceeded to  carry  out  the  provisions  of  this  contract,  but  it  proved 
a  loss  from  the  very  start,  as  sugar  took  a  drop  in  price  in  about 
the  year  1884,  and  the  price  continued  to  remain  low  for  aev- 
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eral  years  thereafter.  The  contract  provided  for  the  payment 
of  some  annuities  to  certain  of  the  Porto  Sicans^  during  their 
livesy  out  of  the  profits,  but,  there  being  no  profits,  and  two  of 
the  parties  to  whom  it  was  to  be  paid  having  almost  immediate- 
ly, or  shortly  thereafter,  died,  and  another  some  time  later,  they 
were  relieved  of  that  part  of  the  requirement  In  about  the 
year  1888,  notwithstanding  the  renovation  of  the  sugar  plant 
at  the  beginning,  in  1883,  and  later,  the  business  still  continued 
to  be  conducted  at  a  loss,  and  the  English  company,  under  the 
terms  of  the  contract,  gave  notice  to  Lanman  &  Kemp  that  they 
would  give  the  effort  up.  They  afterwards  withdrew  this  notice 
for  a  year  or  so,  but  at  the  same  time  they  opened  correspondence 
with  Lanman  &  Kemp,  which  strung  out  over  about  a  year,  with 
a  view  to  purchasing  the  Lanman  &  Kemp  mortgage  outright 
They  finally  succeeded  in  purchasing  it  on  long  time  at  £24,000 
net,  or  about  one  third  of  its  face  value,  without  interest  They 
went  on  running  the  factory  and  the  sugar  plantation  with  its 
own  income,  as  far  as  possible,  until  1895,  without  paying  any- 
thing to  anybody,  except  these  payments  and  interest  thereon, 
made  to  Lanman  &  Kemp,  on  the  purchase  price  of  the  mort- 
gage, which  they  claim  were  paid  with  their  own  money.  In 
the  latter  year,  they  completed  their  payments  and  received  a 
full  and  absolute  assignment  of  the  mortgage  of  Lanman  & 
Kemp  to  themselves,  but  still  continued  to  conduct  the  sugar 
factory  and  plantation  the  same  as  before. 

In  or  previous  to  1897,  it  appears  the  English  company 
failed;  but,  under  certain  English  laws  and  proceedings,  a 
new  concern  was  organized,  having  substantially  the  same 
stockholders  and  officers,  known  as  the  New  Colonial  Company, 
Limited,  and  it,  through  what  appears  to  have  been  prof)er 
process,  became  the  successor  of  the  old  company  and  stepped 
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into  the  shoes  thereof,  and  finally  became  the  complainant  in 
this  case.  This  new  English  company  was,  it  appears,  composed 
of  the  officers  of  the  old  company,  so  the  change  really  made  no 
difference.  It  proceeded  conducting  the  sugar  factory  in  Porto 
Rico  the  same  as  the  old  concern  had  done,  and  its  officers  con- 
tinued to  at  all  times  hold  meetings  of  themselves  as  The  Can- 
ovanas Sugar  Factory,  Limited,  whenever  any  formality  was 
necessary,  or  anything  was  required  to  be  done  or  recorded  on 
account  of  the  Porto  Rican  end  of  affairs.  Shortly  after  the 
Spanish-American  War,  and  the  signing  of  the  treaty  of 
peace,  Porto  Rican  sugar  was  admitted  to  the  United  States 
free  of  duty,  and,  presto,  prosperity  dawned  upon  The  Cano- 
vanas Sugar  Factory,  Limited,  and  its  business. 

Since  1883,  many  of  the  original  English  company  officers 
and  stockholders  have  passed  away.  All  of  the  original  Porto 
Ricans  have  died.  The  defendants  and  cross-complainants 
here,  some  twenty-eight  or  thirty  of  them,  are  their  heirs.  The 
Porto  Ricans  originally  interested  all  died  within  so  short  a 
time  after  the  making  of  the  contract  of  1883,  and  their  estates 
in  Porto  Rico  and  elsewhere  were  so  mixed,  and  their  heirs,  who 
in  many  cases  were  women  and  infants,  were  so  scattered  over 
the  world,  in  Porto  Rico,  Spain,  and  the  United  States,  that 
little  or  no  attention  was  paid  to  the  doings  of  the  Englishmen 
in  either  of  their  corporate  capacities,  either  in  England,  New 
York,  or  Porto  Rico,  from  1883  until  about  1899,  save  that  one 
of  the  original  Porto  Ricans,  who  owned  the  quarter  interest, 
Mr.  Borda,  kept  in  communication  with  them  and  had  consid- 
erable dealings  with  the  English  company,  and  finally  sold  his 
interest  outright  to  them.  In  the  latter  year,  a  grandson  of  the 
Marques  de  la  Esperanza,  the  defendant  Jose  Ramon  Fernan- 
dez Savage,  wrote  a  letter  to  the  new  English  company  in  con- 
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sequence  of  some  information  he  obtained  in  New  York  about 
their  purchase  of  the  Lanman  &  Kemp  mortgage,  and  made 
some  inquiry  about  it,  but  received  a  reply  that  this  new  Eng- 
lish company  did  not  think  the  price  paid  for  it  concerned  him 
or  any  other  of  the  heirs.  From  this  time  on,  matters  began  to 
be  more  or  less  looked  into,  and  the  Porto  Kicans  began  to  make 
some  inquiry  of  the  new  English  company  about  its  conduct  of 
affairs,  but  no  result  came  from  it  The  new  English  company 
<3ontinued  to  run  the  Porto  Bican  sugar  business,  and  it  claims 
that  it  sent  to  Porto  Rico  yearly  statements  to  its  own  agent  to 
be  given  to  the  original  parties  interested. 

In  September,  1901,  the  complainant,  this  new  English  com- 
pany, as  alleged  owner  and  assignee  of  it,  filed  a  short  bill  of 
complaint  in  this  court  to  foreclose  the  Lanman  &  Kemp  mort- 
gage, but  cited  only  the  agent  of  The  Canovanas  Sugar  Factory, 
Limited,  here  on  the  island,  with  process,  because  it  made  only 
The  Canovanas  Sugar  Factory,  Limited,  a  defendant,  it  being 
in  law  the  owner  of  the  equity  of  redemption,  and  the  heirs  of 
the  original  Porto  Ricans  having  only  an  equity  in  the  capital 
«tock.  In  due  course,  it  took  a  decree  pro  confesso  against  such 
defendant,  and  a  decree  of  foreclosure  of  the  mortgage  was 
about  to  be  entered  for  its  full  face  value,  with  6  per  cent  in- 
terest since  its  date  in  1883.  About  this  time,  certain  of  the 
defendants  saw  an  advertisement  or  notice  in  one  of  the  local 
newspapers  of  the  intended  sale  of  the  property,  or  of  the 
doing  of  something  with  reference  to  it,  and  came  in,  and  peti- 
tioned the  court  for  leave  to  intervene  on  behalf  of  these  parties 
who  had  deeded  the  property  to  the  English  corporation  many 
years  before,  to  be  thus  managed  for  twenty  years,  which  had 
not  yet  elapsed.  The  court,  after  full  hearing,  set  aside  the 
decree  pro  confesso,  and  permitted  them  to  come  in.    Then  en- 
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sued  a  large  amount  of  amendments,  new  suits,  cross  bills,  de- 
murrers, orders,  motions  to  strike,  etc,  etc.,  until  the  record 
became  one  of  the  largest  that  has  ever  been  filed  in  this  court, 
and  finally  the  court  consolidated  the  whole  matter  into  one  suit 
with  a  new  amended  bill  and  new  amended  answers  and  a 
cross  bill. 

The  court  is  of  opinion  that,  no  matter  what  errors  or  mis* 
takes  may  have  been  made  with  reference  to,  or  in  or  about 
the  pleadings,  all  the  parties  now  before  the  court  were  neces- 
sary parties  from  the  first,  and  as  the  pleadings  are  all  prop- 
erly rewritten  to  conform  to  the  evidence,  and  all  the  proofs, 
facts,  and  circumstances  are  in  evidence  and  before  the  court, 
they  will  all  be  allowed  and  permitted  to  stand,  and  the  rights 
of  all  parties  settled. 

Along  in  1904  and  1905  the  cause  came  to  an  issue,  and  a 
large  amount  of  evidence  was  taken  here  in  Porto  Hioo  and 
many  papers  and  exhibits  introduced  in  evidence,  and  one  of 
the  complainant's  counsel  from  Porto  Rico,  and  one  of  the  cross 
complainants'  counsel  from  New  York,  went  to  London,  and 
there  another  large  batch  of  papers  and  records  was  introduced 
in  evidence,  and  another  large  amount  of  evidence  was  taken, 
reduced  to  writing,  and  brought  back  here  and  filed  in  court. 

This  was  the  condition  of  the  matter  when  the  present 
judge  came  upon  this  bench  in  June,  1906.  Shortly  thereafter, 
the  cause  was  set  down  for  argument  on  the  merits.  It  was 
argued  by  several  very  able  counsel  for  all  the  parties  during 
seven  or  eight  days  of  time,  day  and  evening  sessions,  and 
thereafter,  counsel  for  all  of  the  parties  filed,  in  writing,  elab- 
orate arguments  and  briefs ;  and  the  pleadings,  as  stated,  were, 
by  leave,  finally  all  rewritten  and  amended  to  conform  to  the 
proofs,  so  tht^t  the  controversy  stands  to-day,  submitted  upon  a 
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finally  amended  bill,  answers,  and  cross  bills,  each  of  which  is 
an  elaborate  and  carefully  prepared  pleading  in  itself. 

The  court  has  seldom  known  a  case  presented  more  elabo- 
rately or  with  such  uniform  courtesy  by  counsel,  and  desires  at 
this  place  in  this  statement,  to  tender  its  acknowledgments  to 
all  of  them  in  that  behalf. 

Despite  the  short  time  before  our  fall  vacation  that  the  court 
has  had  to  devote  to  an  examination  of  the  record,  the  pleadings, 
the  exhibits,  the  briefs,  the  authorities,  and  the  transcribed  ar- 
guments, yet  it  has  gone  through  them  in  order  to  understand 
intelligently  the  situation  of  all  the  parties  and  what  took  place, 
in  80  far  as  shown  by  the  record,  concerning  the  matters  here 
in  controversy  during  the  more  than  twenty  years  since  the 
making  of  the  contract  of  1883. 

Notwithstanding  the  very  large  balance  that  was  due  from 
the  Porto  Ricans  to  the  original  English  company  in  1879  and 
up  to  1883,  when  it  was  compromised  down  as  stated,  the  court 
is  of  opinion  that  equities,  on  the  whole,  are  pretty  nearly 
«qual,  because,  from  the  record  of  the  evidence  taken,  it  is  cer- 
tain that  the  large  balance  of  1879  was  made  up  of  balances 
due  from  immense  and  profitable  transactions  that  took  place 
through  a  long  series  of  years  of  dealing  between  the  English- 
men and  the  Porto  Kicans  in  the  sales  of  merchandise  at  a 
profit,  and  in  the  compounding  of  interest  on  at  least  yearly  rest 
balanoes  from  year  to  year.  But  whatever  the  rights,  equities, 
or  claiMs  on  either  side  are,  they  were,  in  the  opinion  of  the 
•court,  iherged  in  the  contract  of  1883,  and  that  and  the  mortgage 
are  the  foundation  of  all  their  rights  here. 

It  can  be  said  also  that  even  if  the  present  defendants  and 
respondent  heirs  of  the  Porto  Eicans  can  be  said,  from  the  Eng- 
lish point  of  view,  not  to  be  entitled  to  much  sympathy,  because 
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of  not  having  borne  any  bnint  or  hardship  of  the  business  dux^ 
ing  the  last  two  decades,  and  because  their  rights  come  to  them 
as  heirs  only,  and  because  their  ancestors  failed  in  business  in 
and  around  1879,  still,  from  the  Porto  Rican  point  of  view,  a 
somewhat  similar  opinion  can  be  entertained  as  to  the  English- 
men, who  themselves  failed  and  went  into  liquidation,  and  wha 
are  at  the  present  time,  in  all  probability,  largely  heirs  and  suc- 
cessors of  former  owners,  and  are  perhaps,  although  this  is  not 
certain,  as  far  as  the  court  is  informed,  it  being  only  an  infer- 
ence from  the  allegation  of  the  bill,  now  the  beneficiaries  them- 
selves of  whatever  compromise,  if  any,  they  made  of  their  af- 
fairs and  debts  in  the  reorganization  in  1897,  from  the  Colonial 
Company,  Limited,  to  the  present  complainant,  the  New  Colo- 
nial Company,  Limited.  But  be  that  as  it  may,  it  is  alleged  that 
the  present  complainant  has  received  up  to  date,  perhaps  not 
less  than  $200,000  in  the  way  of  commissions  on  the  product 
of  the  factory  and  plantation  through  all  the  years,  and  on  com- 
missions on  all  the  vast  amount  of  supplies  it  bought  for  and 
shipped  to  the  same,  out  of  the  moneys  thereof.  In  fact,  it  is 
stated  in  one  of  respondents'  briefs,  that  up  to  the  year  1904 
it  had  received  $156,000  on  the  sugar  commissions  alone.  And 
further,  because  it  appears  from  the  evidence  unquestionably^ 
that  these  percentages  of  commission  were  unusually  large ;  and 
further  because,  thanks  to  the  change  from  adversity  to  pros- 
perity of  the  concern,  the  English  company  is  now  in  a  position 
to  collect,  with  interest,  every  dollar  it  ever  expended  since 
the  making  of  the  contract  of  1883,  on  account  of  the  Porto 
Ricans,  and  that  6  per  cent  interest  continuously  for  twenty 
years  on  large  sums,  when  the  prevailing  current  rate  was 
often  less,  for  considerable  periods,  gives  complainant  a  great 
advantage,  and  that  it  has,  in  fact,  already  collected  a  very 
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large  amount  of  money  of  both  advances  and  interest  in  that 
behalf,  from  the  proceeds  of  the  product  of  the  factory  and 
plantation,  as,  it  is  alleged,  an  accounting  will  show;  and  be- 
sides many  salaries  collected  for  its  secretaries,  managers,  etc., 
etc.,  through  the  years,  is  itself  the  owner  now,  through  hav- 
ing purchased  the  interest  of  the  fourth  partner,  Mr.  Borda,  of 
a  one  fourth  interest  in  the  factory  and  plantation,  which  is 
now  vastly  improved  and  increased  in  value  through  expendi- 
tures made  upon  it  largely,  and  eventually  it  will  be  entirely, 
out  of  the  proceeds  of  the  plantation  itself. 

The  complainant  claims  as  its  absolute  right  in  this  proceed- 
ing, under  the  law,  the  contract  of  1883,  and  a  custom  of  mer- 
chants in  London: 

1.  To  foreclose  the  mortgage  for  its  full  face  value  with  in- 
terest thereon  to  the  date  of  the  decree,  at  6  per  centum  per  an- 
num, instead  of  having  to  foreclose  it  for  the  amount  it  paid 
for  the  same,  with  interest. 

2.  To  collect  the  full  amount  of  its  account  current  and 
"special  outlay,"  under  the  contract  of  1883,  with  yearly  rests 
and  compound  interest  thereon. 

3.  To  carry  the  accounting  down  only  to  the  date  of  the  filing 
of  the  suit  to  foreclose  the  mortgage  in  September,  1901,  and 
keep  for  themselves  the  nearly  half  a  million  of  dollars  profit 
realized  on  the  product  of  the  factory  and  plantation  since  that 
date  to  the  present  time  and  date  of  decree ;  and 

4.  To  have  a  decree  in  its  favor  declaring  it  entitled  to  re- 
tain in  its  possession  the  three  fourths  of  the  capital  stock  of 
The  Canovanas  Sugar  Factory,  Limited,  and  to  have  a  lien 
thereon  for  the  whole  or  any  balance  of  the  moneys  due  it  and 
secured  by  the  estates  of  the  Porto  Eicans,  as  set  out  in  sched- 
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ule  two  of  the  contract  of  1883,  with  interest  on  all  such 
amounts  since  the  date  of  the  contract. 

The  respondents  or  defendants  deny  complainant's  right  to 
foreclose  the  mortgage  at  all,  on  the  ground  that  it  is  perhaps 
already  paid ;  or  for  any  amount  more  than  the  £24,000  which 
complainant  paid  for  it  with  interest;  and  on  the  ground  that 
complainant,  by  an  agreement  with  the  respondent,  The  Cano- 
vanas  Sugar  Factory,  Limited,  made  by  themselves  with  them- 
selves, at  their  offices  in  London,  in  December,  1902,  knowledge 
of  which  was  brought  out  in  the  proofs,  which  will  be  here- 
after referred  to,  waived  any  right,  if  any  they  ever  had,  to 
foreclose  it  even  for  the  amount  they  paid  for  it,  and  continued 
the  contract  of  1883  for  five  years  from  its  expiration  in  1903 
until  1908;  and  further,  on  the  ground  that  the  complainant 
never,  in  fact  or  in  law,  became  vested  with  the  power  to  fore- 
close it  at  all  during  the  life  of  the  contract  of  1883,  which 
was  paramount,  or  any  extension  thereof. 

They  also  emphatically  resist  any  claim  that  the  complain- 
ant is  entitled  to  the  benefit  of  any  account  stated,  so  as  to  fix 
yearly  rests  therein  and  compound  the  interest  on  the  balances 
alleged  to  be  due  thereafter,  but  insist  that  a  complete  account- 
ing for  all  the  years  is  still  due  from  the  complainant  to  these 
defendants,  with  simple  interest  on  the  special  outlays  and  on 
any  portion  of  the  account  current  that  is  definite  enough  in  it- 
self to  bear  a  fixed  date,  but  all  to  be  subject  to  credits  accru- 
ing from  the  product  of  the  factory  and  plantation  from  time 
to  time  during  the  several  years,  and  that  complainant  is  en- 
titled to  no  interest  whatever  on  the  amounts  of  $114,682 
(pesos)  due  from  the  Hoard  interest  and  $192,583  (pesos) 
due  from  the  W.  H.  Latimer  interests,  because,  as  they  say,  no 
interest  is  mentioned  or  provided  for  in  the  contract 
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They  say  that  with  these  legal  questions  and  equities,  which 
they  contend  ought  to  be  decided  in  their  favor,  it  will  appear 
on  an  accounting  between  the  parties,  to  be  hereafter  taken,  that 
they  owe  practically  nothing  to  the  complainant  at  the  present 
time  on  account  of  said  mortgage,  and  that  they  will  have  as  an 
offset  to  whatever  balances,  if  any,  they  do  happen  to  owe  to  the 
complainant,  a  three-quarter  interest  in  the  capital  stock  of  The 
Canovanas  Sugar  Factory,  Limited,  which  has  for  its  basis  a 
vastly  improved  and  valuable  sugar  factory  and  plantation  at 
Oanovanas  here  in  Porto  Rico,  which  is  now,  they  allege,  easily 
worth,  as  a  whole,  nearly  a  million  of  dollars,  and  which  is  pay- 
ing a  net  profit,  as  they  claim,  of  about  $125,000  annually, 
unless  the  same  should  happen  to  be  eaten  up  by  the  balances 
shown  on  the  accounting  under  schedule  two. 

Elaborate  and  strenuous  argumentative  effort  has  boon 
made  all  through  this  controversy  and  in  the  recent  hearings  and 
briefs  by  complainant's  counsel  to  establish  certain  proposi- 
tions: 

1.  That  the  contract  of  1883  did  not  make  of  complainant 
a  trustee,  and  that  therefore  it  is  not  bound  by  the  unquestioned 
rule  of  equity  that  a  trustee  cannot,  under  circumstances  like 
these,  purchase  an  outstanding  mortgage  at  a  discoimt  and 
charge  its  face  value  to  his  cestui  que  trust.  And,  in  any  event, 
eomplainant  denies  that,  even  if  it  is  a  trustee,  the  circimistances 
are  such  as  to  prevent  it  from  buying  this  mortgage  at  a  dis- 
count and  being  entitled  to  foreclose  it  at  its  face  value.  And 
it  contends  further,  that  under  clause  19  of  the  contract  of 
1883,  which  will  be  hereafter  referred  to,  it  was  given  specific 
leave  by  the  ancestors  of  these  defendants  to  purchase  the  mort- 
gage in  question  with  its  own  money,  as  best  it  might,  and  be- 
come -subrogated  to  all  the  rights  and  powers  of  foreclosure 
II.  Porto  Rico. — 14. 
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of  the  same^  at  its  face  value,  and  that  it  is  now,  and  has  been 
since  September,  1901,  a  mortgagee  in  possession  with  condi- 
tion broken. 

2.  That  the  complainant,  under  the  contract  of  1888,  is  a 
^'consignee,"  and  that  this  word,  under  the  custom  of  the  mer- 
chants of  London  with  reference  to  West  India  sugar  planta- 
tions, has  a  peculiar  legal  meaning  which  gives  the  ri^t  to  the 
consignee  to  have  a  lien  superior  to  every  existing  title,  mort- 
gage, or  other  claim  on  the  plantation  and  factory,  to  which  he 
makes  advances,  under  what  is  known  as  the  salvage  rule ;  and 
further,  to  a  right  to  state  accounts  annually  or  oftener,  add 
the  unpaid  interest  to  the  balance,  and  compound  it  for  interest 
thereafter. 

In  other  words,  the  complainant  contends  that  no  other  rela- 
tion than  that  of  debtor  and  creditor  has  ever  existed  between 
it  and  the  defendants  as  to  the  main  debts  mentioned  in  the 
contract  of  1883,  and  no  other  relation  than  consignee  with  re- 
gard to  the  products  of  the  factory  and  plantation. 

The  respondents  insist  that  the  complainant  is  not  only  a 
trustee  in  the  fullest  sense,  but  one  that  has  imposed  upon  it  in 
all  its  dealings  and  doings  under  the  contract  and  the  peculiar 
situation  of  the  parties,  good  faith  of  a  most  delicate  character^ 
even  to  a  greater  extent  than  that  which  obtains  with  refer- 
ence to  guardian  and  ward,  in  the  most  conscientious  court  of 
chancery ;  and  that  as  to  whether  or  not  the  complainant  is  con- 
signee or  mere  agent  is  immaterial,  because  they  say  that,  un- 
der the  contract  of  1883,  compound  interest  or  yearly  rests  are^ 
either  by  implication  or  expressly,  excluded,  and  that  nowhere 
in  the  contract  of  1883  is  complainant  given  the  right  to  pur- 
chase the  Lanman  &  Kemp  mortgage  with  power  to  speculate 
on  it  or  to  foreclose  it  before  the  end  of  the  twenty-year  period 
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mentioned;  and  that  its  possession  is  the  same  now  that  it  was 
when  it  first  entered  into  possession  in  1883,  and  tiiiat  nothing 
has  ever  occurred  to  in  any  manner  change  the  trust,  the  rela- 
tion of  the  parties,  or  the  possession. 

Discussion  and  Eeview  of  Evidence,  Circumstances,  and  Facts. 

Before  passing  upon  the  legal  questions  involved  or  making 
the  findings  of  fact  and  law  that  are,  in  the  opinion  of  the  court, 
proper,  it  may  be  well  to  consider  some  of  the  results  that  will 
follow  the  action  of  the  court  in  that  regard. 

The  sums  mentioned  and  still  claimed  by  the  complainant 
in  schedule  two  of  the  contract  of  1883,  with  simple  interest  at 
6  per  cent  per  annum  thereon  from  the  date  of  that  contract, 
would  make  the  amount  not  less  than  $728,000.  The  respond- 
ents, of  course,  claim  that  an  accounting  will  show  that  this  has 
been  largely  reduced.  And  it  must  be  remembered,  also,  that 
the  word  "dollars"  as  between  the  parties  to  this  contract  in 
1883  meant  pesos,  which,  it  is  said,  had  a  much  less  value  than 
the  American  dollar  of  to-day.  Evidence  Sir  Kevile  Lubbocl;, 
p.  76. 

If  the  Lanman  &  Kemp  mortgage  is  to  be  permitted  to  be 
foreclosed  for  its  face  value  of  about  £68,000,  or  $340,000,  it 
would  make  of  itself,  with  interest  for  all  the  years,  a  sum  in 
excess  at  the  present  time  of  $800,000.  This  amount  would,  of 
course,  also  be  subject  to  such  credits  as  might  be  properly  put 
against  it  under  the  contract  But  if  the  Lanman  &  Kemp 
mortgage  is  to  be  foreclosed  only  for  the  amount  of  £24,000, 
which  complainant  paid  for  it,  or  about  $120,000,  and  some 
additional  interest,  then  that  amount,  at  simple  interest,  if 
nothing  has  been  paid  on  it,  would  amount  at  the  present  time 
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to  about  $285,000.  The  respondents  also  claim  that  probably 
this  sum  has  already  been  entirely  paid  ofE,  or  nearly  so,  and 
that  an  accounting  will  show  that. 

It  might  be  well  not  to  forget  that  money  out  at  6  per  cent 
interest,  in  twenty-three  years,  is,  including  the  principal,  paid 
nearly  two  and  a  half  times  when  finally  paid  oflf;  so,  if  the 
respondents  should  win  on  every  point  they  make  in  the  contro- 
versy, they  would  still  have  paid  every  dollar  or  peso  they  agreed 
to  pay  the  complainant  in  the  contract  of  1883,  and  every  dol- 
lar the  complainant  has  since  paid  out  on  their  account,  either 
for  special  outlay,  carrying  on  the  factory  and  plantation,  or 
for  the  Lanman  &  Eemp  mortgage,  nearly  two  and  a  half  times 
at  the  date  of  the  decree,  and  in  addition,  will,  as  it  is  said, 
have  paid  them  in  commissions  of  4  per  cent  on  the  sugar  pro- 
duced, which  the  evidence  shows  is  quite  high  (that  2^^  per 
cent  is  regular),  and  in  commissions  of  2^  per  cent  on  all  the 
machinery  and  supplies  purchased  during  those  years,  an  addi- 
tional sum  of  about  $250,000 ;  so  it  is  not  impossible  that,  under 
kVL  the  circumstances,  the  English  company  would  be  an  abso- 
lute gainer,  even  counting  everything  these  defendants  or  their 
ancestors  ever  owed  it,  even  if  it  loses  on  every  point  it  makes 
here.    And  besides,  the  one  quarter  interest  in  the  factory  and 
plantation,  now  admittedly  owned  by  the  complainant,  has  been 
vastly  increased  in  value,  and  probably  a  portion  of  that  value 
at  the  cost  of  the  interest  of  these  defendants  in  the  estate,  de- 
pending on  the  time  of  the  purchase  of  the  Borda  interest,  and 
depending  on  whether  money  was  wisely  expended,  and  the 
improvements  made  were  really  necessary. 

As  we  view  it,  the  making  of  the  contract  of  1883,  unless  it 
was  intended  by  it  to  preserve  a  reversion  for  the  Porto  Kicans 
and  their  heirs,  was  a  work  of  supererogation.     The  friendly 
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feeling  between  them  was  such  that,  indeed|  it  is  more  than 
likely  that  there  was  a  direct  understanding  between  the  Eng- 
lishmen and  the  Porto  Ricans,  that  the  former  would  protect 
them  against  Lanman  &  Kemp,  and  that  this  was  one  of  the 
main  objects  of  the  making  of  the  contract  of  1883.  As  well 
might  the  Porto  Eicans,  unless  they  desired  to  keep  this  rever- 
sion for  themselves  and  their  heirs,  have  made  a  deed  outright 
at  once  of  the  whole  property  to  the  English  company  and  ren- 
dered unnecessary  the  creation  of  the  holding  company  and  all 
the  provisions  of  the  contract  of  1883;  It  is  manifest^  also,  to 
the  mind  of  the  court,  that  the  one  of  all  others  who  had  the 
whip  handle  and  call  on  proceedings  at  the  time  of  the  making 
of  that  contract  was  Lanman  &  Eemp  of  New  York,  the  mort- 
gage holders.  Provisions  for  their  protection  are  in  every  section 
of  it,  and  these  provisions  are  the  one  thing  that  detract  from  its 
smoothness  of  phrase.  When  that  agreement  was  being  draf ted^ 
they  called  in  their  solicitor,  a  Mr.  Bawlins^  who  is  still  alive, 
and  who  testified  in  the  case,  his  evidence  beginning  at  page 
803  of  the  record,  and,  as  he  testifies,  his  whole  object  while 
superintending  the  formulation  of  that  instrument  was  to  so 
word  it  that  by  no  hook  or  crook  could  the  absolute  rights  of 
Lanman  &  Kemp  become  affected,  either  through  any  advances 
made  by  the  English  company,  or  otherwise.  In  fact^  he 
states  on  page  307:  ^'I  was  not  going  to  take  any  chance.  I 
knew  the  then  judge  of  the  encumbered  estates  court,  and  I  had 
talked  the  matter  over  with  him  on  several  occasions,  and  he 
said:  ^As  long  as  I  am  here,  I  am  going  to  uphold  the  con- 
signee's lien.'  " 

This  witness's  entire  testimony  sustains  this  position  of  this 
courts  and,  as  a  consequence,  throws  light  upon  what  coimsel  on 
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opposite  sides  have  strenuously  contended  is  the  meaning  of 
clause  19  of  the  contract  of  1883. 

The  fore  part  of  that  clause  unquestionably  provides  that  if 
the  English  company  should  advance  any  money  to  prev^it  Lan- 
man  &  Kemp  from  becoming  entitled  to  enforce  all  or  any  of 
their  rights,  powers,  or  remedies  under  their  mortgage,  that  in 
such  case,  next  under  Lanman  &  Kemp,  the  property  of  The 
Oanovanas  Sugar  Factory,  Limited,  should  be  security  for  its 
repayment  to  the  English  company,  and  interest  thereon  at 
6  per  cent,  and  that  the  Canovanas  Company  should  then 
(Bxecute  a  second  mortgage  or  lien  therefor.     Then  follows  the 
celebrated  proviso  which  is  such  a  bone  of  contention  in  the 
controversy.     We  quote  it:  "Provided,  also,  that  the  Colonial 
Company,  Limited,  shall  be  entitled  at  any  time,  upon  giving 
to  Lanman  &  Kemp  six  calendar  months  previous  notice  in 
writing  of  the  desire  of  the  Colonial  Company,  Limited,  to  have 
an  assignment  of  Lanman  &  Kemp's  mortgage,  to  have,  at  the 
cost  and  expense  in  every  respect  of  the  Colonial  Company, 
Limited,  at  the  expiration  of  the  said  six  months,  the  said 
mortgage  and  the  principal  and  interest  moneys  secured  there- 
by, assigned  to  the  Colonial  Company,  Limited,  or  its  nomi- 
nees, upon  payment  to  Lanman  &  Kemp  of  the  principal  money 
then  due  and  owing  under  the  said  mortgage  with  the  interest 
thereon  up  to  the  time  of  the  assignment  and  all  proper  mort- 
gagees* costs  and  expenses." 

The  contention  is  that  the  language  there  used,  "to  have,  at 
the  cost  and  expense  in  every  respect  of  the  Colonial  Company, 
Limited,  at  the  expiration  of  the  said  six  months,  the  said 
mortgage,  etc,  assigned,"  gave  a  direct  authorization  to  the 
English  company,  even  though  it  is  a  trustee,  to  buy  this  mort- 
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gage  at  any  timey  step  into  the  shoes  of  Lanman  &  Kemp,  and 
foreclose  it  without  regard  to  any  right  of  the  Porto  Ricans. 

To  our  mindy  every  word  in  this  proviso  was  intended  to 
mean,  and  does  mean,  that  the  Colonial  Company,  Limited, 
oonld  secure  a  six  months  option  on  that  mortgage  at  any  time 
on  giving  the  proper  notice,  and  that  everything  connected 
therewith,  the  making  of  the  papers  and  the  recording  of  the 
same  in  England  and  out  in  Porto  Rico,  etc.,  etc.,  must  be  at 
its  own  cost  as  against  Lanman  &  Kemp.  Were  it  otherwise, 
in  order  to  overthrow  all  the  other  provisions  of  the  entire  con- 
tract, its  twenty-jear  term,  and  all  the  other  provisions  in  it 
and  duties  connected  with  it,  including  the  restriction  of  the 
equitjr  rule  that  a  trustee  cannot  speculate  with,  or  make  profit 
out  of,  claims  against  the  property  of  his  cestui  que  trust,  which 
was  as  well  known  to  those  English  lawyers  there  present  as  it 
is  to  any  American  lawyer,  these  astute  gentlemen  who  formu- 
lated that  instrument  would  surely  have  added  right  there  at 
the  end  of  that  proviso,  the  usual  words,  which  every  lawyer 
knows  would  have  suggested  themselves  on  the  spot,  as  follows : 
"And  thereupon,  the  said  Colonial  Company,  Limited,  or  its 
successors  or  assigns,  shall  become  vested  with  all  the  rights, 
powers,  and  privileges  of  foreclosure,  etc.,  in  the  said  mortgage 
contained,  the  same  as  the  said  Lanman  &  Kemp  would  have 
been  in  the  absence  of  the  assignment,  and  may  immediately, 
or  as  soon  thereafter  as  they  choose,  at  their  option,  proceed 
to  foreclose  the  same  against  the  Canovanas  Sugar  Factory, 
Limited,  without  reference  to  whether  the  twenty-year  term 
has  elapsed  or  not" 

The  evidence  taken  in  the  cause  in  London  shows,  as  stated, 
that  the  Englishmen  and  the  Porto  Ricans  held  each  other  in 
the  highest  esteem,  and  this  is  also  made  manifest  by  the  large 
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credits  extended  to  the  ancestors  of  these  respondents  by  the 
older  English  concerns.    But  were  not  this  fact  in  evidence,  a 
reading  of  the  contract  of  1883  would  make  it  certain.    No  one 
can  read  that  tx>ntract  without  appreciating  the  fact,  under  all 
the  circumstances,  that  the  Englishmen  stood  between  the  IPot^ 
to  Ricans  and  T#anman  &  Eemp  to  protect  them  from  the  fore- 
closure of  that  mortgage  as  best  they  might.    The  first  portion 
of  clause  19  shows  plainly  that  the  fact  the  Englishmen  mig;ht 
have  to  advance  large  sums  of  money  out  of  their  own  pockets 
to  Lanman  &  Kemp  to  keep  the  latter  from  foreclosing  was 
talked  of  and  was  in  contemplation  of  the  parties,  as  it  is  men* 
tioned  in  the  contract  itself.     The  fact  the  assignment  of  the 
mortgage  was  to  be  made  to  the  Colonial  Company,  Limited,  or 
its  nominees,  as  provided  in  the  closing  words  of  clause  19,  is 
not,  in  the  opinion  of  the  court,  of  much  importance,  because 
that  word  ^^nominees"  is  used  also  in  other  places,  notably  in 
clauses  5, 21,  and  22,  and  appears  to  be  used  in  not  any  very  defi- 
nite sense,  and  only  out  of  an  abundance  of  caution.    The  Eng- 
lish company  might  have  required  to  have  it  made  to  one  of  its 
clerks,  for  reasons  of  its  own;  or,  had  the  English  company 
failed  before  the  purchase  of  the  mortgage,  as  it  did  in  fact 
afterwards  fail,  it  certainly  would  have  desired  to  be  in  a 
position  to  name  its  own  successor  to  receive  the  assignment. 
In  fact,  all  that  kept  that  very  thing  from  occurring  in  this  very 
case  was  the  fact  that  the  assignment  of  the  mortgage  was 
made  just  before  the  English  company  failed  or  was  reorgan- 
ized.   In  America,  the  words  used  would  have  been,  "or  its  as- 
signs," instead  of  nominees. 

To  appreciate  how  fully  the  English  company  was  put  in 
possession  of  the  property  of  the  Porto  Sicans,  and  how  little 
the  Canovanas  Company  meant,  one  has  but  to  read  §  7  of  the 
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contract  Under  that  section,  the  Porto  Ricans  simply  stepped 
out  of  the  equation  for  twenty  years.  They  didn't  even  keep 
anybody  on  guard  in  the  new  corporation  created  for  them,  to 
audit  their  accounts  or  protect  their  interests.  This  shows  the 
confidence  they  reposed  in  the  Englishmen.  Not  one  of  them 
remained  as  an  officer  of  the  new  company,  and  the  contract 
devests  them  for  the  twenty  years  from  being  able  to  elect  any 
officer  in  that  corporation,  that  might  be  solely  interested  in 
looking  out  for  their  interests.  It  will  be  noticed  that  in  clause 
22  of  the  contract,  the  English  company  as  pledgee  is  empow- 
ered to  vote  the  stock  of  the  Porto  Ricans  the  same  as  if  the  lat- 
ter had  not  any  interest  therein.  This  provision  that  a  mere 
pledgee  should  be  the  person  to  vote  the  stock  at  elections  of  the 
corporation  was  unusual. 

One's  mind  cannot  grasp  the  situation  of  these  parties  with- 
out coming  to  the  conclusion,  and  that  unhesitatingly,  that  the 
English  company  was,  in  the  fullest  sense,  created  a  trustee  of 
an  express  trust,  by  the  Porto  Ricans  under  the  contract  of 
1883,  and  left  to  manage  their  aflPairs  for  twenty  years.  The 
main  dread  of  the  Porto  Ricans  was  of  necessity  the  Lanman  & 
Kemp  mortgage.  The  Englishmen  were  their  friends.  There- 
fore it  does  not  appeal  to  the  court's  conscience  that  they  should 
be  permitted  to  grasp  this  mortgage  as  a  weapon  with  which  to 
wipe  out  of  existence  all  equities  and  rights  of  the  people  they 
were  supposed  to  be  helping.  If  it  is  to  be  conceded  that  the 
English  company,  under  all  the  circumstances  here,  had  a 
right  to  speculate  on  this  mortgage  on  the  theory  that  anything 
they  could  do  to  save  themselves  some  of  the  debt  due  them  is 
legitimate,  then,  if  they  took  that  sugar  factory  and  employed 
the  large  number  of  men  necessary  to  conduct  it  and  agreed  to 
pay  them  one  rate  of  wages,  and  then,  either  designedly  mis- 
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managed  the  plant  so  that  it  became  embarrassed,  or  if  it  be- 
came embarrassed  in  the  regular  course  of  business  without 
their  fault,  and  they  had  bought  up  the  wage  claims  of  the  help 
at  a  discount  and  charged  it  all  in  the  accounts  of  the  concern  at 
the  regular  rate,  no  counsel  would  have  had  the  temerity  to 
come  before  the  court  and  argue  that  the  transaction  was  legit- 
imate or  that  it  could  be  done  even  under  a  mere  agency,  let 
alone  a  'trusteeship.     If,  in  the  same  way,  the  factory  had  re- 
quired a  new  set  of  boilers  or  other  sugar  plant  machinery,  and 
the  management  had  bought  them  at  one  price,  which  was  ex- 
tremely low,  through  the  chance  of  finding  somebody  who  had  to 
sell,  and  then  charged  for  them  at  their  real  value,  or  even  at 
a  low  value,  but  more  than  they  paid  for  them,  in  the  accounts 
of  the  management,  no  one  would  contend  that  it  was  legiti- 
mate.   Yet  the  chancellor  here  is  asked  to  countenance  the  pur- 
chase of  this  mortgage  by  the  English  company  without  the 
knowledge  of  the  Porto  Ricans,  and  without  notice  to  them,  at 
.  a  tremendous  discount,  on  seven  years  time,  and  to  continue  the 
conducting  of  the   Canovanas  sugar  plantation  during  those 
seven  years  while  they  were  paying  for  this  mortgage  by  instal- 
ments, still  without  notice  to  the  Porto  Eicans,  and  then  to 
charge  a  profit  of  $220,000  on  it,  with  interest  on  $340,000  for 
twenty-three  years.     It  would  be  unconscionable.     It  is,  of 
course,  unfortunate  that  Lanman  &  Kemp  lost  so  heavily  in  the 
matter,  because  there  is  no  intervening  relieving  feature  of 
profits  on.  merchandise  or  through  sugar  commissions  as  to 
them,  but  the  final  sale  was  their  own  deliberate  act  and  they 
made  no  reservation  in  the  assignment.    But  that  is  no  reason 
why  the  profits  from  their  loss  should  all  go  to  the  English  com- 
pany, unless  the  law  and  the  situation  of  the  parties  warrant 
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it.  To  permit  this  sort  of  thing  to  be  done  would,  in  the  opin- 
ion of  the  court,  put  a  premium  on  mismanagement. 

Without  for  a  moment  intimating  that  any  such  thing  was 
done,  or  even  thought  of,  it  can  be  seen  that  the  English  com- 
pany, being  in  the  complete  control  in  which  they  were  of  the 
Canovanas  factory  and  property,  without  let,  hindrance,  or  su- 
pervision of  anybody  over  them  as  to  the  conduct  or  manage- 
ment, because  it  is  manifest  the  Canovanas  corporation  was  a 
mere  figurehead.  It  did  no  business  after  its  organization,  the 
organization  was  simply  kept  up  as  a  legal  formality.  And 
with  the  heirs  of  the  original  Porto  Ricans  scattered  through 
Porto  Eico,  Spain,  and  the  United  States,  and  the  majority  of 
them  helpless  women  and  children,  they  might  have,  with  a 
view  to  disgusting  and  disheartening  Lanman  &  Kemp  into  a 
sale  of  their  mortgage  for  much  less  than  its  face  value,  pur- 
posely mismanaged  the  property,  and  of  course  this  mismanage- 
ment would  all  this  time  have  militated  against  the  rights  of 
the  Porto  Bicans,  and  then,  after  securing  the  contract  of  pur- 
clause  from  Lanman  &  Kemp  of  the  mortgage,  could  have  con- 
tinued for  the  entire  seven  years  while  they  were  paying  for  it, 
to  mismanage  the  property  purposely  and  waste  the  estate  of 
the  Porto  Ricans,  so  as  to  prevent  them  from  going  into  court 
to  enjoin  the  proceeding  or  from  tendering  into  court  the 
amount  of  money  that  the  English  company  was  paying  for 
the  mortgage  and  asking  to  be  declared  the  beneficiaries  of  the 
extremely  low  purchase  themselves,  or  from  asserting  these 
rights  as  a  defense  to  the  foreclosure  of  the  mortgage,  the  mo- 
ment that  the  English  company  came  into  court  to  foreclose  it. 

Or  they  could,  during  those  seven  years,  if  their  position  is 
right,  have  gone  on  improving  the  premises  with  the  estate's 
money,  only  to  take  it  over  to  themselves  after  they  completed 


220  PORTO  RICO 

New  Colonial  Co.  ▼.  Canovanas  Sugar  Factory. 

their  purchase  of  the  mortgage.  This  sort  of  temptation  put 
upon  trustees  and  all  persons  acting  in  a  fiduciary  capacity 
towards  others  is  the  foundation  for  the  rule  in  equity  that  is 
unquestioned  in  any  court,  which  prevents  parties  occupying 
such  trust  relationship  to  another,  from  being  permitted  to 
speculate  in  claims  against  the  property  they  are  guarding.  It 
would  be  hard  to  find  a  more  complete  exposition  of  the  lead- 
ing cases  in  the  law,  sustaining  this  equity  rule,  than  is  made  in 
this  very  cause  in  the  briefs  of  counsel  for  respondents.  And 
the  court,  after  a  careful  examination  of  the  subject,  is  sui^ 
prised  at  the  unanimity  of  courts  of  equity  in  holding  to  the 
rule.  It  might  be  well  here  to  say  that,  in  the  opinion  of  the 
court,  none  of  the  cases  wherein  the  Supreme  Court  of  the 
United  States  has  held  that  a  trustee  might  buy  a  claim  against 
the  estate  in  his  hands,  as  to  its  facts,  at  all  approaches  the  re- 
lations of  the  parties  in  the  case  at  bar.  Passing  the  subject  for 
the  present,  the  court  will  take  occasion  later  in  this  opinion 
to  cite  some  of  them. 

The  contract  of  1883,  in  the  opinion  of  the  court,  is  a  plain 
and  simple  one.  It  is  rather  crudely  drawn,  notwithstanding 
the  undoubted  eminence  of  the  specialists  who  drew  it,  and  in 
some  of  its  sections  it  is  clumsy.  Section  18  occupies  nearly  a 
whole  page,  and  they  are  long  pages  in  the  print  at  hand,  and 
there  is  not  a  period  in  the  whole  section  until  the  proviso  at 
the  close  of  it  is  reached.  It  requires  considerable  mental  ef- 
fort to  understand  that  particular  section.  No  diificulty,  in 
the  opinion  of  the  court,  would  have  arisen,  or  ought  to  have 
arisen,  in  connection  with  this  contract.  Anybody  of  intelli- 
gence can  take  it,  go  into  possession  of  that  sugar  factory,  and 
live  up  to  its  every  term  for  the  twenty  years  without  any  dif- 
ficulty.   It  appears  to  the  court — and  this  is  said  with  all  due 
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deference  to  the  high  standing  of  these  English  gentlemen — 
that  the  idea  of  making  this  profit  out  of  this  mortgage  was  an 
afterthought  Sir  Nevile  Lubbodk  testifies  that  the  reason  they 
I  lid  not  foreclose  immediately  after  getting  the  assignment  of 
it  in  1895,  and  deferred  the  same  until  1901,  was  because  they 
were  afraid  of  the  Spanish  laws  in  Porto  Eico.  See  p.  80,  his 
4  vidence.  In  other  words,  they  did  not  think  they  would  get 
'*a  square  deal,"  here  on  the  island  in  those  days.  Yet,  surely, 
from  the  time  they  bargained  for  it  in  1888  or  1889,  up  to  the 
time  they  finally  purchased  it,  after  slow  and  small  payments, 
in  1895  or  1896,  they  could  have  found  somebody  among  the 
heirs  to  notify  that  the  mortgage  could  be  purchased  for  such  a 
small  amount.  And  good  faith  and  common  business  fairness, 
considering  their  position  and  friendship  for  the  Porto  Ricans, 
whether  they  were  to  be  considered  trustees  or  mere  agents,  re- 
quired that  the  moment  they  got  the  right  to  purchase  it  from 
Lanman  &  Kemp  for  the  £24,000,  they  should  have  notified 
some  of  the  Porto  Hicans  that  it  was  for  sale  at  that  small  fig- 
ure, and  given  the  Porto  Eicans  an  opportunity  to  furnish  the 
money  themselves  for  it  if  they  could  have  done  so.  So  far  as 
the  Porto  Kicans  were  concerned,  to  protect  them  against  the 
danger  of  this  mortgage  was  what  they  employed  the  English 
company  for,  and  paid  them  large  commissions.  To  purchase 
it  at  less  than  its  face  value,  if  they  could,  was,  in  the  opinion 
of  the  court,  almost  as  much  a  moral,  if  not  a  legal,  duty  on 
their  part  as  it  would  be  to  buy  the  supplies  of  the  concern  as 
cheaply  as  they  could  and  to  sell  the  product  of  the  factory  at 
as  high  a  price  as  possible.  We  say  that  this  ought  to  have 
been  done  in  the  absence  of  any  question  of  trusteeship  at  all, 
under  all  the  circiraistances  here. 

It  will  not  do  to  say  that  the  only  consideration  for  the 
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Englishmen  taking  hold  of  this  sugar  factory  in  the  first  in- 
stance was  in  a  desperate  effort  to  save  some  of  their  large  debt 
to  themselves.  That  was  only  one  of  the  reasons.  On  the  con- 
trary, Sir  Nevile  Lubbock  and  others  testified  in  the  cause  in 
London,  as  shown  by  the  record,  that  they  verily  believed  it 
w^ould  be  profitable ;  and  that,  because  they  so  believed,  they  ad- 
vanced under  the  contract  of  1883,  seventy-five  thousand  dol- 
lars (£15,000)  at  once  to  put  it  in  shape  to  make  what  they 
expected  would  be  large  profits,  owing  to  the  then  prevailing 
price  of  sugar,  which  unfortunately  soon  dropped  off.  The  evi- 
dence of  these  London  gentlemen  also  shows  that  at  that  very 
time  they  were  making  large  profits  out  of  their  Demarara  and 
other  sugar  plants  in  South  America  and  the  West  Indies, 
and  that  they  attributed  the  failure  of  the  Porto  Ricans  and 
Lanman  &  Kemp  to  make  a  success  of  the  factory  in  question, 
to  the  fact  that  Lanman  &  Eemp  were  chemists,  and  not  sugar 
men,  and  that  the  Porto  Ricans  were  hampered  by  poverty,  and 
because  the  plant  itself  needed  renovating.  Therefore,  the  re- 
version saved  to  the  Porto  Ricans  by  the  contract  of  1883  was 
a  material  consideration  in  contemplation  of  the  parties  at  the 
time  of  the  making  of  the  contract  And  the  English  company 
was  made  trustee  because  the  Porto  Ricans  would  not  give  up 
the  entire  property  to  them.  It  must  not  be  forgotten,  in  con- 
sidering the  relations  of  these  parties,  that  the  contract  was  for 
twenty  years  and  that  it  was  made  for  that  long  period  with  a 
view  to  withstanding  ups  and  downs.  The  first  ten  or  twelve 
years  were  certainly  downs,  and  now  it  is  as  decidedly  the  other 
way.  The  contract  was  a  whole,  and  not  intended  to  be  broken 
off,  unless  the  prosperous  period  had  come  at  first  and  had  ac- 
tually resulted  in  the  paying  off  of  the  debts  and  the  property 
reverted  to  the  owners,  or  unless  the  Englishmen  had  backed 
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out  of  the  whole,  or  some  portion  of  it,  under  a  provision  of 
the  contract  to  that  end.  It  must  not  be  forgotten  either  that 
the  failure  to  make  a  profit  in  the  first  half  of  the  time  the 
contract  had  to  run,  the  same  as  the  Englishmen  were  making  in 
the  other  sugar  properties  they  were  managing,  may  to  some  ex- 
tent have  been  the  fault  of  the  Englishmen  themselves  in  not 
at  once  renovating  the  plant  to  the  extent  they  ought  to  have 
done.  In  fact,  Sir  Nevile  Lubbock  very  honestly  states  this  to  be 
the  fact,  on  page  forty-one  of  his  testimony.  I  quote  from  him: 
''I  am  bound  to  say,  although  it  is  rather  giving  ourselves  away 
perhaps,  that  in  my  opinion  if  we  had  spent  more  capital  on 
that  factory  in  the  early  years,  the  result  in  the  end  would  have 
been  much  better;  but  we  had  not  got  the  capital,  and  the  Cano- 
vanas  company  had  not  the  capital,  and  the  succession  of  George 
Latimer  &  Company,  if  they  had  got  it,  did  not  make  any  ef- 
fort to  produce  it,  and  I  think  the  factory  suffered  from  that 
I  think  that  this  is  borne  out  by  the  figures,  because  when  we 
did  put  down  the  new  things  in  1896  you  will  see  that,  whereas 
the  cost  of  manufacture  had  been  running  from  £5  10  to  £7  up 
to  that  period,  it  at  once  dropped  to  £4,  £3  18,  and  so  on,  show- 
ing the  immense  importance  of  having  an  amply  supply  of 
steam." 

Neither  must  it  be  forgotten  that  the  truth  of  this  statement 
of  the  witness  is  emphasized  by  the  fact  that  the  English  com- 
pany was  so  financially  embarrassed  itself  that  it  failed  or  was 
reorganized  about  that  time,  or  a  little  later;  so  it  will  not  do 
to  say  that  it  has  always  done  what  it  might  have  done  by  the 
property. 

Neither  is  it  quite  right  to  give  too  much  importance  to  the 
fact  set  out  in  the  testimony  of  the  Englishmen,  which  appears 
all  through  the  record,  though  doubtless  true,  that  they  felt  they 
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were  the  owners  of  this  property  from  the  start;  because,  while 
they  might  make  good  profit  handling  it,  they  never  expected 
the  Porto  Kicans  to  be  entitled  to  anything  in  it.     It  may  be 
possible  that  they  had  this  idea  because  the  sums  of  money 
against  the  property  at  the   start  were  certainly  extremely 
large;  then  the  Porto  Bicans  who  signed  the  contract  of  1883 
having  faded  out  of  existence  by  deaths,  and  the  condition  of 
their  heirs,  gave  the  Englishmen  more  right,  perhaps,  to  have 
this  idea ;  but  there  was  one  party,  Mr.  Borda,  who  owned  the 
quarter  interest  in  the  stock  of  the  Canovanas  Company,  with 
whom  the  English  company  kept  up  continuous  correspondence, 
and,  through  their  agents  in  Porto  Kico,  had  dealings  in  the 
way  of  buying  and  selling  real  estate,  and  finally  bought  his 
entire  interest  in  the  capital  stock  of  the  Canovanas  Company, 
and  are  still  the  owners  of  it 

At  this  point,  let  us  pause  to  state  that  nothing  in  this  opin- 
ion is  intended  to,  in  any  manner,  reflect  on  the  character  of 
the  English  gentlemen  composing  the  directorate  of  the  Co- 
lonial company.  Limited,  or  its  successor,  the  New  Colonial 
Company,  Limited,  or  their  counsel.  On  the  contrary,  a  read- 
ing of  the  record,  as  well  as  the  admissions  of  counsel  for  re- 
spondents during  the  argument  on  the  hearings,  will  convince 
anyone  that  they  are  gentlemen  of  honor,  of  the  very  highest 
social  and  business  standing,  and  that  the  Porto  Eicans  have  al^ 
ways  entertained  the  highest  opinion  of  them  and  of  their  coun- 
sel, and  of  their  integrity  and  business  ability,  and  also  of  the 
local  managers.  In  this,  the  court  heartily  joins.  During  the 
argument  we  were  inclined  to  lean  toward  their  contention  of 
their  right  to  foreclose  the  mortgage  at  its  face  value,  but  an 
examination  of  the  authorities  has  convinced  the  court  that  both 
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these  gentlemen  and  their  counsel,  as  well  as  the  court,  were 
mistaken  in  that  regard. 

As  proof  that  the  English  company,  through  its  managers, 
had  no  confidence  in  its  right  to  foreclose  the  mortgage  in  ques- 
tion at  all  even,  much  less  for  its  face  value,  and  were  loth  to 
stand  on  their  rights  in  that  regard,  if  they  had  any,  it  devel- 
oped on  the  trial  that  on  the  4th  day  of  December,  1902,  at  its 
offices  in  London,  about  one  year  and  two  months  after  the  Eng- 
lish company,  as  assignee  of  the  Lanman  &  Kemp  mortgage, 
had  filed  its  suit  in  this  court  to  foreclose  the  same,  called  a 
meeting  of  the  two  corporate  concerns,  that  is,  the  managers  of 
the  complainant  here,  who  really  compose  the  officers  of  The 
Canovanas  Sugar  Factory,  Limited,  also, — called  the  meeting, 
as  stated,  and  took  up  the  matter  of  the  contract  of  1883,  which 
had  but  two  months  additional  time  to  run  before  it  would 
expire  by  limitation,  and  extended  it  for  five  years  from  the 
date  of  its  expiration ;  that  is,  from  February  3,  1903,  to  Feb- 
ruary 3,  1908,  and,  after  the  expiration  of  such  additional  five 
years,  from  year  to  year,  until  determined  on  the  30th  day  of 
September  in  any  year  by  either  party  giving  to  the  other  six 
calendar  months  previous  notice  in  writing,  but  providing  that 
before  the  notice  by  the  Canovanas  Company  should  be  effective 
at  any  such  time,  it  must  have  paid  to  the  English  company  all 
that  it  owed  it.  A  copy  of  this  agreement  in  detail  is  annexed 
to  this  opinion.  Further,  in  the  year  1903,  some  two  years 
after  the  filing  of  the  suit  to  foreclose  the  Lanman  &  Kemp 
mortgage,  the  New  Colonial  Company,  Limited,  addressed  a 
letter  to  the  Canovanas  Sugar  Factory,  Limited,  which,  of 
course,  was  a  letter  written  by  themselves  to  themselves,  by 
these  gentlemen,  requesting  the  latter  company^s  leave  to  buy 
some  new  machinery  (p.  171,  record)  for  the  factory.     This 

II.  PoBTo  Rico. — 16. 
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showed  them  still  in  possession  of  the  property  and  acting  un- 
der the  contract  of  1883. 

Some  years  ago,  a  former  judge  of  this  court,  as  appears  from 
his  opinion  in  the  files,  when  refusing  the  application  of  re- 
spondents for  a  receiver,  gave  as  one  of  his  reasons  for  the  re- 
fusal, that  he  understood  the  complainant  had  abandoned  its 
claim  to  foreclose  the  mortgage  for  more  than  they  paid  for  it* 
Complainants  say  the  court  had  no  authority  from  them  to 
make  this  statement. 

For  its  splendid  care  and  management  of  the  estate,  at  least 
in  recent  years,  the  New  Colonial  Company,  Limited,  is  en- 
titled to  all  credit  from  the  respondents  and  the  court 

Despite  the  size  of  the  record  and  the  complications  that,  as 
the  court  believes,  unnecessary  pleadings  have  temporarily  read 
into  the  cause  and  injected  into  this  litigation,  the  court  regards 
the  whole  controversy  as  practically  an  unnecessary  one, 
founded  on  the  mistake  of  the  New  Colonial  Company,  Limited, 
as  to  its  supposed  rights  in  the  purchase  of  this  mortgage  and 
in  the  charging  of  compound  interest.  We  do  not  feel,  there- 
fore, that  the  court  is  doing  any  favor  to  the  Porto  Ricans  by 
this  decision  or  any  wrong  to  the  complainant  company  in  the 
premises.  The  parties  made  their  solemn  contract  and  are 
bound  by  it.  Therefore,  the  decision  is,  as  the  court  believes, 
strictly  on  the  facts  and  the  law  as  our  lights  give  us  to  see  it> 
and  we  do  not  feel,  paraphrasing  the  brief  of  counsel  for  com- 
plainant, that  any  substantial  right  has  been  controlled  by  any 
fancy,  impression,  or  sentiment  of  the  court 

The  respondents,  on  learning  of  the  extension  of  time  of  ex- 
piration of  the  contract  of  1883,  expressed  their  ratification 
and  acceptance  of  the  same,  and,  by  leave  for  that  purpose 
first  had,  amended  their  pleadings  and  say  they  are  satisfied 
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with  the  management  of  the  Canovanas  Sugar  Factory  here  in 
Porto  BicOy  and  are  desirous  that  it  should  be  kept  up;  and 
that,  if  it  shall  develop  on  the  accounting,  which  they  requesi; 
may  be  ordered  by  the  court,  that  they  still  owe  anything  to 
the  New  Colonial  Company,  Limited,  complainant  here,  they 
are  willing  the  complainant  shall  so  remain  in  possession  dur- 
ing all  the  remainder  of  said  extension  of  five  years  and  any 
additional  time  that  may  be  necessary  to  complete  accounts  and 
equities  between  the  parties. 

The  Matter  of  Simple  and  Compound  Interest 

An  examination  of  the  matter  brings  the  court  to  the  con- 
clusion that  the  claim  of  these  respondents  that  the  English 
company  should  not  be  allowed  any  interest  upon  the  two  claims 
mentioned  in  schedule  two  of  the  contract,  to  wit,  that  due 
by  the  heirs  of  Charles  Alexander  Hoard,  amounting  to  $114,- 
582  (pesos)  ;  and  that  due  by  the  heirs  of  William  Henry  Lat- 
imer, amounting  to  $192,583  (pesos),  because  it  is  not  specif- 
ically set  forth  in  any  part  of  the  contract  that  the  same  should 
carry  interest,  would  be  quite  as  inequitable  upon  their  parts  as 
are  the  claims  of  the  complainant  to  foreclose  the  mortgage  for 
its  face  value.  Whether  mentioned  or  not,  it  can  and  ought  to 
be  presumed  that  the  English  company,  or  even  the  Porto 
Kicans,  did  not  intend,  at  the  time  of  making  that  contract*, 
that  in  case  of  such  a  contingency  as  this,  the  Englishmen 
should  not  recover  any  interest  on  these  large  sums  of  money 
for  more  than  twenty  years.  Such  a  claim  would' be  quite  as 
unconscionable  as  anything  in  the  controversy. 

A  great  deal  of  controversy  has  taken  place  through  thid 
litigation  on  the  question  of  the  right  of  the  English  company 
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to  charge  compound  interest  on  its  yearly  statements  by  adding 
any  unpaid  interest  to  the  principal  at  every  resting  period  of 
this  alleged  accounting,  and  then  having  that  interest  bear  in- 
terest with  the  principal  to  the  period  of  the  next  alleged  ac- 
counting, and  thus  collect  what  would  amount  to  a  large  sum 
of  money  in  the  way  of  compound  interest.  The  solicitors  who 
testified  in  the  cause  in  London  seem  to  say  that  there  was  noth- 
ing in  the  laws  of  England  in  1883  to  prevent  compound  inter- 
ost,  and  all  of  the  English  witnesses  who  testified  show  that 
there  existed  a  custom  of  merchants  with  reference  to  the 
West  India  trade,  in  London,  that  authorized  this  compound- 
ing yearly  at  least,  and  some  of  them  went  so  far  as  to  say 
that  in  some  cases  it  was  done  semiannually.  The  briefs  of 
i-espondents  show  that  the  laws  of  Spain  in  force  in  Porto 
Kico  at  that  time,  if  it  was  material  to  hold  that  they  could  gov- 
ern, did  not  permit,  but  in  fact,  prohibited,  compound  interest. 
However,  a  Mr.  Braithwaite,  who  testified  from  p.  174  to 
p.  211  of  the  London  record,  who  has  been  the  solicitor  for  the 
complainant  company  since  1885,  would  not  give  it  as  his  legal 
opinion  that  the  complainant  here  was  entitled  to  compoimd  in- 
terest under  the  custom  of  London,  imder  this  agreement,  and 
he  says  with  reference  to  it:  "I  think  that  a  question  which 
arises  on  an  agreement  of  this  kind  is  a  question  of  argument. 
I  do  not  think  it  is  for  me  to  express  an  opinion  as  to  what  is 
the  effect  of  this  agreement.  That  you  have  to  argue  out  in 
Porto  Kico."  And  later  he  said,  but  for  this  agreement,  he 
"would  not  hesitate  to  say  that  compound  interest  could  be 
charged."  And  later  states:  "The  matter  of  doubt  arises, 
if  at  all,  from  the  fact  that  this  agreement  does  not  expressly 
state  that  compound  interest  should  be  charged."     This  wit- 
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Tiess  was,  we  think,  the  most  competent  of  any  either  to  testify 
in  regard  to,  or  give  an  opinion  upon  this  subject. 

Compound  interest  in  and  of  itself  is  abhorrent  to  a  chan- 
cellor. We  do  not  mean  by  this  statement  to  in  any  manner 
change  the  well-known  rule  that  equity  follows  the  law,  nor  do 
we  mean  to  intimate  that  we  would  not  decree  such  interest  in 
favor  of  complainant,  were  it  undoubtedly  the  law  that  they  are 
entitled  to  it,  but  we  feel  that  the  rule  with  reference  to  com- 
pound interest  is  always  that  the  claimant  of  it  has  the  burden 
put  upon  him  to  show  without  any  doubt  whatsoever,  his 
unquestioned  right  to  it.  We  do  not  believe  that  it  is  contem- 
plated in  the  contract,  but,  on  the  contrary,  we  think  that  a 
fair  construction  of  the  contract  of  1883,  because  of  its  own 
terms  and  other  conditions,  excludes  the  idea  of  compound  in- 
terest We  do  not  think  that  the  complainant  here  has  shown 
its  unquestioned  right  to  it,  and  therefore  it  will  not  be  al- 
lowed in  any  accounting  between  the  parties.  We  will  cite  the 
law  more  specifically  on  this  interesting  question  later  in  this 
opinion.  Neither  do  we  concede  the  claim  of  the  complainant 
that  interest  on  the  Hoard  and  Latimer  claims  in  schedule  two 
should  begin  in  1879,  but,  on  the  contrary,  we  hold  that  it  is 
manifest  that  the  compromise  which  fixed  those  claims  at  those 
figures  and  all  agreements  relating  thereto  merged  in  the  con- 
tract of  1883. 

The  Law  of  the  Case. 

Under  the  view  the  court  takes  of  the  rights  of  the  parties 
here,  it  does  not  deem  it  of  importance  to  decide  what  the 
nationality  of  the  contract  of  1883  is.  An  examination  of  the 
question  satisfies  the  court  that  there  is  no  material  difference 
between  English  law,  American  law,  and  the  civil  law  with 
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reference  to  what  it  requires  to  constitute  a  trust  relation  be- 
tween parties,  nor  with  reference  to  the  duties  which  a  trustee 
owes  to  his  cestui  que  trust. 

Neither  is  there  any  dispute  between  the  opposing  counsel  in 
this  case  as  to  what  the  duties  are  which  a  trustee  owes  to 
his  principal.  The  effort  on  behalf  of  complainant  here  is  to 
show  that  the  contract  of  1883  does  not  constitute  the  relation 
of  trustee  between  the  English  company  and  the  Porto  Ricans, 
and  their  further  effort  is  in  contending  that  even  though  the 
relation  of  trustee  can  be  said  to  exist,  as  to  the  contract  gen- 
erally, that  still  there  is  nothing  in  or  about  the  purchase  of 
the  Lanman  &  Kemp  mortgage  by  the  English  company  to 
render  it  in  any  sense  whatsoever  improper.  On  this  latter 
point,  they  respectfully  but  emphatically  insist  that  they  are 
Tight. 

For  the  sake  of  information  of  the  reader  of  this  opinion,  to 
support  the  general  rule,  we  refer  him  to:  1  Bispham,  Eq.  f  92, 
pp.  152,  163;  1  Perry,  Tr.  pp.  300,  305,  §§  206,  209,  427, 
428;  2  Pom.  Eq.  Jur.  §§  968,  969,  1076  and  note;  King  v. 
Cushman,  41  HI.  31,  89  Am.  Dec.  366;  Harrison  v.  Mock, 
16  Ala.  616 ;  Fiske  v.  Brunette,  30  Wis.  102 ;  27  Am.  &  Eng. 
Enc  Law,  pp.  177,  198,  207  and  many  cases  there  cited. 

If  a  trustee  purchases  claims  against  the  trust  estate  at  a  dis- 
count, the  court  will  not  permit  him  to  derive  a  personal  profit 
out  of  the  transaction.  A  profit  inures  to  the  benefit  of  the  es- 
tate. He  may  demand,  however,  that  he  be  reimbursed  the 
amount  of  his  expenditure  in  making  purchases,  with  interest. 
Baugh  V.  Walker,  77  Va.  99 ;  Fulton  v.  Whitney,  5  Hun,  16 ; 
Siade  V.  Van  Vechten,  11  Paige,  27;  Koberts  v.  Moseley,  64 
Mo.  507 ;  M'Olanahan  v.  Henderson,  2  A.  K.  Marsh.  388,  12 
Am.  Dec.  412. 
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It  18  even  held  that  the  same  rules  with  reference  to  dealing 
with  a  trust  property  refer  to  an  agent  Tiffany  on  Agency  at 
p.  420,  states  the  rule  as  follows:  "So  an  agent  employed  to 
buy  or  to  settle  a  claim  will  not  be  permitted,  if  he  buys  it  in 
his  own  name,  to  hold  it  adversely  to  his  principal,  or  to  recov- 
er from  him  more  than  he  actually  paid."  And  at  p.  422,  the 
same  author  says:  "Good  faith  demands  that  an  agent  shall 
not,  without  the  knowledge  and  consent  of  the  principal,  make 
any  profit  out  of  the  agency,  beyond  his  stipulated  compensa- 
tion, or  a  reasonable  compensation  where  none  is  fixed.  All 
profits  belong  to  the  principal.  .  .  .  He  must  account  for 
any  commission,  discount,  or  personal  benefit  received  from  a 
third  person." 

To  appreciate  the  extent  to  which  this  agency  rule  is  carried 
by  courts  of  equity,  one  has  but  to  read  the  decision  in  Kimball 
v.  Eanney,  122  Mich.  160,  46  L.R.A.  403,  80  Am.  St.  Eep. 
548,  80  K.  W.  992.  That  was  a  case  where  the  agent  notified 
his  principal  of  his  intended  purchase,  and  still  his  act  was  held 
to  be  for  the  benefit  of  the  principal. 

Story,  in  his  work  on  Equity  Jurisprudence,  vol.  2,  §  1211, 
states  the  doctrine  succinctly.  It  is  too  long  to  quote,  but, 
omitting  other  portions,  he  uses  this  language:  "Thus,  for  ex- 
ample, if  a  trustee  should  purchase  a  lien  or  mortgage  on  the 
trust  estate  at  a  discount,  he  would  not  be  allowed  to  avail  him- 
self of  the  difference ;  but  the  purchase  would  be  held  a  trust 
for  the  benefit  of  the  cestui  que  trust"  And  on  further,  states : 
"The  same  principle  will  apply  to  persons  standing  in  other 
fiduciary  relations  to  each  other.  Thus,  for  example,  if  an 
agent  who  is  employed  to  purchase  for  another  purchases  in  his 
own  name  or  for  his  own  account,  he  will  be  held  to  be  a  trustee 
of  the  principal  at  the  option  of  another.     So  if  he  is  employed 
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to  purchase  up  a  debt  of  his  principal  and  he  does  so  at  an 
undervalue  or  discount,  the  principal  will  be  entitled  to  the 
benefit  thereof,  in  the  nature  of  a  trust" 

The  same  author,  vol.  1,  §  322,  lajs  down  the  doctrine  that 
it  does  not  matter  whether  ike  trustee  or  agent  makes  any 
profit  out  of  the  transaction  or  not.  That  this  would  not  be 
putting  the  doctrine  upon  its  true  ground,  which  is,  that  the  pro- 
hibition arises  from  the  subsisting  relation  of  the  trusteeship. 
See  Story  on  Agency,  §  211,  p.  244,  and  from  pages  248  to 
252. 

In  the  case  of  Michoud  v.  Girod,  4  How.  554,  11  L.  ed. 
1099,  it  is  demonstrated  that  this  same  principle  applies  in 
the  civil  law.  "In  Spain  the  rule  was  enforced  without  re- 
laxation." That  is,  the  rule  that  the  trustee  or  the  agent^  when 
]ie  stands  in  a  fiduciary  relation,  cannot  speculate  with  or  pur- 
chase claims  against  the  estate  for  his  own  benefit.  It  may  be 
said  that  the  rule  is  of  universal  application.  Counsel  in  their 
briefs  cite  so  many  authorities  which  uniformly  uphold  this 
rule  that  it  would  tire  the  court  to  cite  even  a  small  fraction  of 
them. 

Counsel  for  complainant  in  the  later  days  of  the  argument 
laid  particular  stress  upon  the  right  of  his  client  to  refuse  to 
render  any  accounting  to  the  respondents  save,  if  at  all,  only 
up  to  the  date  of  filing  the  suit  to  foreclose  the  mortgage,  on 
the  28th  of  September,  1901.  And  claiming  further,  that  his 
clients  have,  ever  since  the  purchase  of  the  mortgage,  or  certain- 
ly since  the  filing  of  the  suit,  been  mortgagees  in  possession 
under  condition  broken.  The  court  thinks  the  fact  as  to  pos- 
session is  against  him;  and,  on  the  other  point,  as  to  com- 
plainant being  entitled  to  the  rents  and  profits  of  the  premises 
after  the  date  of  filing  the  suit,  we  think  the  law  is  against 
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him,  both  in  England  and  America.  The  doctrine  of  Moss  v. 
Gallimore,  1  Dougl.  K,  B.  279,  decided  by  Lord  Mansfield,  was 
not  a  case  like  the  one  at  bar,  and  in  fact.  Lord  Mansfield  him- 
self in  a  later  case,  Chinnery  v.  Blackman,  3  DougL  K.  B. 
391,  held  that  the  doctrine  of  Moss  v.  Gallimore  does  not  apply 
against  a  mortgagor  or  the  vendee  of  his  equity  of  redemption, 
and  that  until  the  mortgagee  takes  possession,  the  mortgagor  is 
entitled  to  all  the  profits  made. 

The  Colonial  Company,  Limited,  never,  in  any  manner,  as 
the  court  believes,  changed  the  character  of  its  possession  from 
the  day  it  took  the  property,  in  1883,  to  the  present  time.  The 
Supreme  Court  of  the  United  States  in  Teal  v.  Walker,  111  U. 
S.  242,  28  L.  ed.  415,  4  Sup.  Ct  Bep.  420,  announces  that  it 
is  the  doctrine  of  the  American  courts  of  equity  that  a  mortgage 
is  a  mere  security  for  a  debt,  and  establishes  absolutely  the  rule 
that  the  mortgagee  is  not  entitled  to  the  rents  and  profits  until 
he  gets  possession  under  a  decree  of  foreclosure.  This  decision 
is  binding  upon  this  court. 

Finally,  it  is  admitted  that  no  matter  what  the  doctrine  with 
reference  to  the  relations  between  trustees  and  their  princi- 
pals that  might  prevail  in  the  state  courts  of  the  United  States 
is, — and  it  is  admitted  that  in  one  or  two  of  them,  as  in  Texas, 
by  statute  a  trustee  is  not  prevented  from  buying  an  outstand- 
ing claim  against  the  trust  property  if  he  is  in  no  manner  con- 
nected with  it, — still,  if  the  doctrine  of  the  Supreme  Court  of 
the  United  States  in  this  sort  of  a  case  would  permit  this  action 
of  the  complainant  here,  this  court  would  be  bound  by  it  Com- 
plainant's counsel  cites  four  cases  from  the  Supreme  Court  of 
the  United  States  with  great  confidence  that  this  is  the  rule. 
The  first  of  them  is  the  case  of  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587,  23  L.  ed.  328,  holding  that  a  director  of  a  cor- 
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poration  is  not  prohibited  from  lending  it  money  when  tlie 
money  is  needed  and  the  transaction  is  open  and  free  from 
blame,  nor  from  buying  the  property  on  a  sale  for  that  loan. 
We  have  examined  that  case  and  find  the  facts  in  It  entirely 
different  from  those  here.  The  director  who  loaned  the  money 
was  certainly  free  from  blame,  and  the  foreclosure  was  made 
by  an  outside  independent  trustee,  and  the  other  stockholders 
and  corporation  that  objected  to  the  matter  were  guilty  of 
great  laches  and  waited  with  knowledge  of  the  facts  until  the 
director  had,  by  his  own  money,  immensely  increased  the  value 
of  the  oil  wells  in  question. 

The  second  of  them  is  the  case  of  New  Orleans  Nat  Bkg.  As- 
80.  V.  Le  Breton,  120  U.  S.  765,  30  L.  ed.  821,  7  Sup.  Ct  Eep. 
772.  We  have  examined  that  case  with  care,  and  the  justice 
of  the  holding  of  the  court  is  manifest,  that  the  party  mentioned 
was  not  a  trustee  in  an  equitable  sense,  and  that,  anyway,  the 
attacking  party  was  guilty  of  such  laches  as  to  bar  relief.  The 
court  held  that  the  parties  occupied  only  the  position  of  vendors 
legally  responsible  for  any  surplus  in  their  hands,  for  which 
they  were  liable  if  they  did  not  pay  it  over ;  and  further  says : 
"This  is  a  very  different  position  from  that  of  a  trustee  in  the 
chancery  sense  of  the  term."  It  was  not  a  case  like  the  one  at 
bar,  where  the  trustee  has  the  sole  and  exclusive  possession  and 
control  of  the  scheduled  property  in  the  very  broadest  sense  of 
the  terms,  and  where  the  beneficial  owners  are  excluded  abso- 
lutely from  any  voice  in  connection  either  with  the  property, 
the  business,  its  management  or  operation,  and  the  term  not  yet 
ended,  and  no  transfer  of  the  property  made. 

The  third  of  them  is  the  case  of  Allen  v.  Gillette,  127  U.  S. 
589,  32  L.  ed.  271,  8  Sup.  Ot.  Rep.  1331.  That  case  was  an  ap- 
peal from  the  state  of  Texas,  where  the  rule  is  that  a  trustee 
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may  purchase  interests  in  the  property  concerned,  at  a  sale  that 
is  brought  about  without  his  intervention.  But  in  that  partic- 
ular case  the  court  held  that  the  indebtedness  and  the  property 
involved  had  no  real  relationship  with  the  trusteeship  which  he 
was  occupying.  We  submit  the  case  in  proof  of  this  statement 
of  it. 

The  fourth  case  is  the  celebrated  case  of  Hammond  v.  Hop- 
kins, 143  U.  S.  224,  36  L.  ed.  134,  12  Sup.  Ct.  Eep.  418, 
which,  about  fifteen  years  ago,  was  a  subject  much  talked  of  in 
the  city  of  Washington,  and  threatened  to  dislocate  the  titles  to 
a  large  section  of  the  city.  It  was  one  of  the  very  few  cases  de- 
rJded  by  the  Supreme  Court  of  the  United  States,  where,  were 
such  a  thing  possible,  that  august  tribunal  would  have  been  lia- 
ble to  embarrassment  by  the  proximity  of  their  own  very  neigh- 
bors, whose  rights  they  were  passing  upon.  The  present  Chief 
Justice,  Mr.  Fuller,  delivered  the  opinion  of  the  court,  and  it  is 
indeed  a  most  learned  historical  essay  upon  the  rules  of  law  gov- 
erning trusteeships,  and  indulges  in  a  considerable  detail  of 
the  evidence  from  the  immense  record  in  the  cause.  Tt  was  an 
effort  to  set  aside  a  sale  that  had  stood  for  many  years  after 
foreclosure,  for  fraud;  not  a  case  such  as  this  is,  where  the 
foreclosure  has  not  yet  taken  place  and  where,  at  the  time  this 
suit  was  filed,  the  actual  trust  between  the  parties  had  not  come 
to  an  end.  The  closing  paragraph  of  the  great  Chief  Justice's 
opinion  gives  the  reason  for  the  decision  there:  '^In  all  cases 
where  actual  fraud  is  not  made  out,  but  the  imputation  rests 
upon  conjecture,  where  the  seal  of  death  has  closed  the  lips  of 
those  whose  character  is  involved,  and  lapse  of  time  has  im- 
paired the  recollection  of  transactions  and  obscured  their  de- 
tails, the  welfare  of  society  demands  the  rigid  enforcement  of 
the  rule  of  diligence.    The  hour-glass  must  supply  the  ravages 
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of  the  scythe,  and  those  who  have  slept  upon  their  rights  must 
be  remitted  to  the  repose  from  which  they  should  not  have  been 
aroused." 

As  to  the  matter  of  compound  interest,  counsel  for  com- 
plainant insist  in  their  argument,  that  there  was  no  law  in 
Porto  Rico  at  the  time  of  the  execution  of  the  contract  of  188& 
which  prohibited  the  payment  of  compound  interest  or  its  col- 
lection.  For  the  reasons  before  stated,  we  do  not  think  it  is  nec- 
essary to  decide  that  question,  but  counsel  for  respondents  dis- 
pute the  fact  and  say  that  there  was  a  law  passed  in  Spain,  on 
March  14,  1866,  which,  on  July  21st  of  the  same  year,  wafr 
extended  to  Porto  Rico,  and  was  in  force  here  in  1883  and 
thereafter,  and  is  found  in  vol.  6,  p.  559  of  the  Diccionario- 
de  Administraci6n,  etc.  Art.  7  of  this  law  provided  that  during 
the  existence  of  the  contract,  interest  due  and  not  paid  cannot 
bear  interest,  etc.  But  that  after  it  was  due,  by  special  contract 
it  might  be  added  to  the  principal.  However,  as  we  stated,, 
the  burden  is  upon  the  complainant  to  show  its  right  to  com- 
pound interest,  and  we  do  not  think  they  have  established  that 
right. 

Some  mention  during  the  argument  was  made  of  what  is 
known  in  the  civil  law  as  the  law  of  antichresis.  We  do  not 
think  it  is  material  to  examine  into  this  question,  and  we  men- 
tion it  at  all  only  for  the  purpose  of  calling  attention  to  the 
fact  that,  under  this  law,  from  time  immemorial,  Spaniards 
gave  up  estates  to  their  creditors  in  lieu  of  interest,  holding 
the  equity  of  redemption  to  themselves  until  it  had  paid  out 
through  rents  and  profits,  or  until  they  had  satisfied  their  cred- 
itor from  other  sources  while  he  thus  held  the  property.  At- 
tention is  called  to  it  only  in  emphasis  of  the  contention  of 
these  respondents  that  their  ancestors,  when  giving  up  their  es- 
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tates  to  tho  English  company,  had  no  thought  but  that  they 
would  some  time  be  redeemed,  and  that  this  was  the  reason  they 
made  the  long  twenty-year  trust  contract. 

The  authorities  here  cited  will,  when  examined,  convince 
any  legal  mind  that  the  rule  is  as  contended  for  here.  We  sub- 
mit, therefore,  that  the  facts  in  this  case  and  the  views  here 
expressed  fully  justify  the  following: 

Findings  of  Law  and  Fact  Which  the  Court  Hereby  Makes. 

1.  That  the  parties  are  all  properly  and  regularly  before  the 
court,  and  that  it  has  full  power  and  jurisdiction  to  settle  their 
respective  rights  in  the  premises. 

2.  That  the  contract  of  1883  created  a  legal  and  express 
trust  with  The  Canovanas  Sugar  Factory,  Limited,  as  cestui 
que  trust,  and  the  Colonial  Company,  Limited,  as  trustee. 

3.  That  the  respondent  Latimer,  Hoard,  and  Fernandez 
heirs  are  the  owners  of  the  equity  of  redemption  of  three  fourths 
of  the  capital  stock  of  The  Canovanas  Sugar  Factory,  Limited, 
now  in  the  possession  of  the  New  Colonial  Company,  Limited, 
under  pledge,  which  was  issued  to  the  ancestors  of  said  respond- 
ents under  §  5  of  the  contract  of  1883,  and  are  entitled  to  have 
the  same  returned  to  them  at  the  proper  time,  when  the  object 
of  the  pledge  has  been  accomplished,  in  accordance  with  said 
contraict  and  the  views  herein  expressed. 

4.  T^at  the  New  Colonial  Company,  Limited,  is  the  due  and 
legal  successor  of  the  Colonial  Company,  Limited,  and  of  its 
rights,'  powers,  and  privileges. 

5.  That  the  New  Colonial  Company,  Limited,  is  the  owner 
in  its  own  right,  by  due  and  legal  purchase,  of  all  of  the  shares 
of  the  capital  stock  of  The  Canovanas  Sugar  Factory,  Limited, 
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issued  under  §  5  of  the  contract  of  1883,  to  Wenceslao  Borda^ 
to  wit,  shares  numbered  from  7495  to  9992,  inclusive. 

6.  That  the  New  Colonial  Company,  Limited,,  is  ihe  due  and 
;;al  owner  by  purchase  and  assignment,  of  the  Lanman  & 

Kemp  mortgage,  but  that,  under  its  trust,  the  contract  of  1883, 
and  as  matter  of  law,  it  is  not  entitled  to  collect  the  same  against 
the  trust  property  for  a  greater  amount  than  the  sum,  includ- 
ing the  interest  thereon,  which  it  paid  for  the  same  at  the  date 
of  the  final  purchase  thereof,  when  the  assignment  was  made, 
together  with  interest  at  6  per  cent  per  annum  upon  that  sum 
from  the  date  of  such  assignment  to  the  date  it  has  been,  if 
such  is  the  fact,  or  shall  be,  extinguished  by  payments  on  it  as 
provided  in  the  contract  of  1883,  the  interest  being  reduced  pro 
rata  by  the  credits  as  the  time  elapsed,  as  shall  hereafter  appear 
by  the  accounting. 

7.  That,  as  matter  of  fact  and  law,  the  Colonial  Company^ 
Limited,  or  the  New  Colonial  Company,  Limited,  never  had  or 
possessed  the  right  to  foreclose  the  said  Lanman  &  Kemp  mort- 
gage, because  of  their  fiduciary  relation  to  the  mortgagor  and 
parties  in  interest,  and  the  manner  in  which  the  same  was  pur- 
chased, and  that,  if  it  ever  had  such  right,  the  same  was  in  fact 
and  in  law  waived  by  the  contract  of  December  4,  1902,  spe- 
cifically extending  the  life  of  the  contract  of  1883  for  five  years, 
until  1908,  and  from  year  to  year  thereafter  until  all  the  debts 
and  equities  between  the  parties  have  been  fully  settled,  and 
because  it  was  not  certain  at  the  filing  of  the  suit,  and  is  not 
certain  yet,  but  that  the  same  has  already  been  paid. 

8.  That  the  only  items  of  schedule  two  of  the  contract  of 
1883,  in  which  the  New  Colonial  Company,  Limited,  is  now 
interested,  are  the  first,  for  £7,906  Is.  4d. ;  the  fourth,  being 
the  sum  of  114,582  pesos;  and  the  fifth,  being  the  sum  of  192,- 
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583  pesos.  And  that  if  anything  remains  to  be  done  as  to 
the  other  items  in  the  said  schedule  mentioned^  the  court  re- 
serves the  authority  to  make  such  orders  in  relation  thereto  at 
any  future  time  as  may  be  proper  herein. 

9.  That  as  to  the  items  in  the  last  finding  mentioned,  con- 
cerning the  said  New  Colonial  Company,  Limited,  it  is  en- 
titled to  recover  the  same,  together  with  6  per  cent  per  annum 
simple  interest  on  the  value,  whether  pound  or  pesos,  thereof 
from  the  date  of  said  contract  of  1883,  as  the  same  may  have 
been  reduced  from  time  to  time  by  payments,  if  any,  thereon 
under  the  said  contract  of  1883,  to  the  date  of  extinguishment 
that  may  or  ought  to  have  been  made  thereof. 

10.  That  an  accounting  must  be  had  between  the  complain- 
ant and  the  respondents  from  the  very  beginning  of  business 
under  the  contract  of  1883,  but  that  said  accounting  shall  not 
disturb  any  yearly  statements  that  may  have  been  made  by 
the  complainant  or  its  predecessor,  save  for  fraud,  manifest 
error,  or  gross  overcharge,  and  save  for  the  purpose  of  ex- 
tracting and  discarding  from  the  same  any  compound  in- 
terest that  may  have  been  charged,  and  carrying  the  account 
forward  with  simple  interest  at  6  per  cent  per  annum,  less, 
any  credits  under  the  contract  or  otherwise  that  may  or  ought 
to  have  been  made  against  the  same. 

11.  That  the  complainant  shall  be  entitled  to  recover  all 
that  may  be  due  it  for  any  special  outlay  it  may  have  made 
in  the  premises  under  the  contract  of  1883,  and  not  yet  repaid 
under  the  same  or  otherwise,  but  with  simple  interest  only 
thereon  at  the  rate  of  6  per  cent  per  annum. 

12.  That  said  accounting  shall  be  brought  down  to  the  date 
the  master,  who  shall  be  appointed  to  make  the  same,  makes 
his  report,  and  that  the  same  shall  not  stop  at  the  date  of  the 
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filing  of  the  suit  herein,  in  a.  d.  1901^  and  shall  embrace  all 
receipts,  expenditures,  and  charges  properly  cognizable  in  the 
premises,  and  he  shall  ascertain  the  value  of  the  peso  under 
the  contract. 

13.  That  the  complainant  shall  be  and  is  entitled  to  a  con- 
tinuing lien  upon  the  stock  of  The  Canovanas  Sugar  Factory, 
Limited,  belonging  to  these  respondents,  still  in  its  possession 
under  pledge,  until  the  equities  have  been  settled  as  herein 
contemplated. 

14.  That  the  respondents  herein,  including  the  corporation 
respondent,  were  not  obliged  at  any  time  when  pleading  in 
these  proceedings,  to  tender  into  court  the  amount  of  money 
alleged  to  have  been  paid  by  the  complainant  for  the  purchase 
of  the  Lanman  &  Kemp  mortgage,  because  it  was  then  uncer- 
tain, and  still  is,  whether  or  not  there  is  in  fact  anything  due 
thereon,  and  not  certain  but  that  the  same  has  been  nearly  or 
fully  paid  off  and  canceled. 

15.  That  the  New  Colonial  Company,  Limited,  is  still  in 
possession  of  the  estates  of  the  Canovanas  Sugar  Factory,  Lim- 
ited, as  trustee,  under  the  extension  of  the  contract  of  1883, 
the  same  as  in  the  first  instance,  and  that  its  possession  has 
never  in  any  manner  changed  in  the  premises,  and  that  it  ia 
not  in  possession  as  a  mortgagee  under  condition  broken. 

16.  That  there  is  nothing  in  the  contract  of  1883  that  per- 
mits other  than  simple  interest  at  the  rate  of  6  per  cent  per 
annum  to  be  charged  on  balances  or  debts  between  the  parties 
herein,  or  in  the  law  or  the  facts  applicable  in  the  premises. 

17.  That  there  is  enough  evidence  in  the  case  already,  con- 
sisting of  the  written  testimony  and  the  exhibits,  that,  together 
with  such  proofs  as  the  local  manager  of  the  Canovanas  sugar 
plantation  here  in  Porto  Rico  can  present,  will  enable  the  mas- 
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ter  the  court  shall  appoint  to  make  this  accounting  to  complete 
the  same  here  in  Porto  Rico,  and  that  the  same  shall  be  done 
without  delay,  and  under  the  direct  supervision  of  the  court; 
the  court  reserving  the  cause  for  all  purposes  with  a  view  to 
making  further  orders  herein  when  the  said  accounting  is  had 
and  the  report  made,  or  during  the  progress  thereof. 

18.  That  the  court  regards  the  sugar  factory  and  plantation 
as  a  going  concern  in  the  custody  of  the  New  Colonial  Com- 
pany, Limited,  under  the  extended  contract  of  1883,  and  such 
management  and  possession  as  heretofore  is  not  to  be  disturbed, 
as  for  the  present  it  is  thoroughly  satisfactory  to  the  court, 
until  after  the  accounting  herein  to  be  had,  and  the  further 
order  of  the  court  in  the  premises. 

19.  The  court  reserves  the  matter  of  the  costs  in  this  cause 
until  final  decree,  save  that  each  party  must  pay  its  own 
costs  as  it  proceeds,  to  the  officers  of  this  court,  including  the 
examiner  or  referee  who  shall  be  appointed  to  take  the  ac- 
counting hereby  ordered. 

20.  That  this  opinion  and  the  findings  of  fact  in  the  same, 
save  as  to  the  main  features  thereof,  is  interlocutory  and 
tentative,  and  the  court  reserves  the  right  at  any  time  before^ 
final  decree  to  make  any  minor  corrections  or  changes  in  tht; 
same  that  may  be  shown  to  be  proper,  consistent  with  its  gen- 
eral tenor.  And  further,  the  court  reserves  the  right,  after 
the  accounting,  to  dispose  of  the  entire  matter  in  such  way  as 
may  be  deemed  proper,  depending  on  how  the  balances  may 
appear  under  the  accounting,  how  the  parties  themselves  may 
agree  or  deal  with  each  other,  and  how  nearly  the  equities 
between  the  parties  may  have  balanced  accounts,  or  the  con- 
trary, and  the  effect  a  further  continuance  or  cessation  of 
the  trust  might  have  in  that  behalf.     And  an  interlocutory 

IT.  Porto  Rico. — 16. 
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decree  embodying  the  points  of  fact  and  law  decided  herein, 
together  with  the  orders  herein  made,  will  be  prepared  and 
entered  of  record. 

GANOVANAS  SUGAR  FACTORY,  LIMITED. 


An  agreement  made  this  third  day  of  February,  1883,  Between  Don 
Joa6  Ram6n  Fernftndez  Marques  de  la  Esperanza  (hereinafter  called  the 
Marqu<;s  de  la  Esperanza),  of  San  Juan,  in  Porto  Rico,  in  the  West  Indies, 
of  the  first  part;  Charles  Alexander  Hoard,  of  the  same  place,  merchant, 
of  the  second  part ;  William  Henry  Latimer,  of  the  same  place,  merchant, 
of  the  third  part;  Wenceslao  Borda,  of  the  same  place,  merchant,  of  the 
fourth  part*r  the  said  Marqu^  de  la  Esperanza,  Charles  Alexander  Hoard, 
and  W^illiam  Henry  Latimer,  as  the  representatives  of  George  Latimer, 
deceased,  of  the  fifth  part;  the  said  William  Henry  Latimer,  as  liquidator 
of  the  estate  and  affairs  of  the  firm  of  Latimer  &  Company  lately  trading 
at  San  Juan  aforesaid,  of  the  sixth  part ;  La  Sucesi6n  de  Don  Jorge  Latimer 
y  Compafifa,  of  San  Juan  aforesaid  (the  said  succession  being  a  firm 
composed  of  the  several  persons  parties  hereto  of  the  first  four  parts), 
of  the  seventh  part;  Edward  Kemp  and  Adolph  Hallgarten  (general  part- 
ners) and  George  Kemp  (special  partner),  all  of  the  city  of  New  York, 
merchants  and  copartners,  trading  as  (and  hereinafter  called)  Lanman 
&  Kemp,  of  the  eighth  part;  the  said  Edward  Kemp  of  the  ninth  part; 
and  the  Colonial  Company  Limited,  of  16,  Leadenhall  street,  in  the  city 
of   London,   of  the   tenth    part: 

Whereas  the  estates  of  Punta  and  San  Isidro,  in  the  island  of  Porto 
Rico,  with  the  Central  Sugar  Factory  of  Can6vanas  erected  thereon,  and 
the  lands,  buildings,  railways,  machinery,  and  plant  belonging  thereto, 
and  shortly  described  in  the  first  schedule  hereto  (and  hereinafter  called 
collectively  "the  scheduled  property"),  are  now  as  all  the  parties  hereto 
hereby  respectively  admit,  as  to  part  conveyed  to  the  said  Edward  Kemp, 
and  as  to  the  whole  or  the  remaining  part  mortgaged  and  charged  to  or 
in  favor  of  Lanman  &  Kemp,  for  securing  certain  moneys  due  and  owing  to 
the  said  Edward  Kemp  and  Lanman  A,  Kemp;  and  whereas  the  aggregate 
amount  of  the  claims  of  Lanman  &  Kemp  and  the  said  Edward  Kemp 
against  the  scheduled  property,  as  made  up  to  the  30th  day  of  September, 
1882,  amount  (as  all  the  parties  hereto  hereby  admit)  to  the  sum  of 
£68,308  (hereinafter  called  "Lanman  &  Kemp's  debt"),  bearing  interest  at 
the  rate  of  £6  per  cent  per  annum  from  the  said  30th  day  of  September. 
1882:  and  whereas  it  is  alleged  by  the  parties  hereto  or  some  of  them  other 
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Ihan  the  said  Edward  Kemp  and  Lanman  &  Kemp,  that  the  scheduled 
property  or  some  part  thereof  is  (subject  to  Lanman  &  Kemp's  first  claim 
thereon  for  their  debt)  liable  for  the  payment  of  the  various  amounts  spec- 
ified in  the  second  schedule  hereto;  and  whereas  it  has  been  proposed 
with  a  view  to  the  efficient  working  of  the  scheduled  property  that  the  same 
Hhould  be  worked  by  a  company  to  be  formed  with  limited  liability  in 
manner  hereinafter  mentioned,  and  all  the  parties  hereto  have  acquiesced 
therein,  and  for  the  purpose  of  carrying  out  and  giving  effect  to  the  pro- 
posed arrangement  have  consented  to  enter  into  this  present  agreement: 
Now  these  presents  witness  that  it  is  hereby  agreed  by  and  between  all 
the  parties  hereto  as  follows: — 

1.  The  Colonial  Company  Limited  shall  and  will,  within  three  moittha 
after  the  date  of  these  presents,  cause  to  be  duly  incorporated  and  regis- 
tered in  England  under  the  Companies'  Acts,  1862  to  1880,  a  company 
(hereinafter  called  "the  projected  company")  by  the  name  of  '*The>  Cano- 
vanas  Sugar  Factory  Limited,"  or  such  other  name  (if  any)  as  may  be 
agreed  on  in  that  behalf  between  the  parties  hereto  of  the  8th  and.  lOtb 
parts,  with  liability  limited  by  shares,  and  with  a  nominal  capital 
of  £200,000,  divided  into  10,000  shares  of  £20  each,  to  be  treated  as  fully 
paid  up,  notwithstanding  there  shall  not  be  any  sum  paid  in  cash  upon  or 
in  respect  of  any  of  the  said  shares.  The  principal  objects  of  the  pro- 
jected company  shall  be,  in  effect,  the  acqviring  and  working  of  the 
scheduled  property,  and  the  carrying  on  of  the  business  connected  therewitli, 
with  such  other  objects  (if  any)  as  may  be  agreed  upon  in  that  behalf 
between  the  parties  hereto  of  the  8th  and  10th  parts,  and  the  memorandum 
and  articles  of  association  of  the  projected  company  shall  be  in  such 
form  as  the  parties  hereto  of  the  8th  part  shall  approve. 

2.  The  expenses  to  be  incurred  in  or  about  the  formation  and  registra- 
tion of  the  projected  company  shall  be  defrayed  by  the  Colonial  .Company 
Limited,  who  shall  be  entitled  to  be  reimburscfd  in  respect  thereof  as  part 
of  the  sum  of  £15,000  for  special  outlay,  hereinafter  mentioned,  and  not 
otherwise. 

3.  The  parties  hereto  hereby  respectively  agree  that  they  respectively 
will,  according  to  their  respective  rights  and  interests  to  and  in  the 
scheduled  property,  execute  and  do  all  such  deeds,  instruments,  and 
things  as  may  be  necessary  according  to  the  laws  of  Porto  Rico  for  abso- 
lutely and  indefeasibly  (subject  as  hereinafter  mentioned)  vesting  in  the 
projected  company  as  purchaser  as  from  the  30th  day  of  September,  1882, 
upon  the  terms  hereinafter  appearing,  their  respective  rights  and  inter- 
ests to  and  in  the  scheduled  property  freed  and  discharged  from  all  claims 
by  or  on  behalf  of  any  of  the  parties  hereto.  As  from  the  said  30th  day 
of  September,  1882,  the  scheduled  property  and  the  business  thereof  shall 
be  deemed  to  have  been  carried  on  for  and  on  behalf  of  the  projected 
company,  and  all  outlay  of  Lanman  &  Kemp  in  respect  thereof  subsequent 
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to  that  date,  and  all  costs  and  expenses  incurred  by  them  in  connection  witb 
the  business  and  this  agreement,  and  the  carrying  out  of  the  same  since  that 
date,  shall  be  paid  to  them  by  the  Colonial  Company  Limited  and  charged 
by  them  as  part  of  the  working  expenses  of  the  projected  company  for  the 
current  year. 

4.  In  consideration  of  Lanman  &  Kemp  and  the  said  Edward  Kemp  join- 
ing in  the  said  vesting  in  the  projected  company  of  the  scheduled  prop- 
erty, the  projected  company  shall  immediately  upon  such  vesting  being  ef- 
fectuated execute  and  do  all  such  instruments  and  things  as  may  be  neces- 
saiy  according  to  the  laws  of  the  said  island  of  Porto  Rico,  for  validly 
and  effectually  mortgaging  the  scheduled  property  to  and  vesting  the 
same  in  Lanman  &  Kemp  as  first  mortgagees  thereof  for  the  amount,  and 
to  secure  the  due  payment  of  Lanman  &  Kemp's  debt  with  interest  thereon 
(payable  half-yearly)  from  the  said  30th  day  of  September,  1882,  at  the 
rate  of  6  per  cent  per  annum,  and  with  all  such  powers,  rights,  and 
remedies  for  recovering  and  enforcing   (subject  as  hereinafter  provided) 

Hie  payment  of  Lanman  A,  Kemp's  debt  and  the  said  interest  thereon  as 
are  by  the  laws,  practices,  or  usages  of  the  said  island  incidental  to  or 
usually  inserted  in  first  mortgages  of  such  property,  or  as  Lanman  & 
Kemp  shall,  consistently  with  those  laws,  require.  The  said  mortgage 
(hereinafter  called  "Lanman  ft  Kemp's  mortgage")  shall  be  duly  registered, 
as  by  the  laws  of  Porto  Rico  and  English  law  respectively  may  be  required, 
or  as  nuiy  be  by  Lanman  &  Konp  deemed  necessary  or  expedient  for  ensur- 
ing the  validity  thereof,  and  the  projected  company  shall  thereby  enter  into 
an  absolute  and  unconditional  covenant  with  Lanman  &  Kemp  to  pay  to 
them  on  the  30th  day  of  September,  1883,  Lanman  &  Kemp's  debt,  and  in- 
terest thereon  at  the  rate  aforesaid  from  the  30th  day  of  September, 
1882,  up  to  the  said  30th  day  of  September,  1883. 

5.  In  consideration  of  the  parties  hereto,  other  than  Lanman  ft  Kemp, 
joining  in  the  said  vesting  in  the  projected  company  of  the  scheduled  prop- 
erty, the  projected  company  shall  issue  to  each  of  the  parties  hereto  of  the 
1st,  2nd,  3rd,  and  4th  parts  2,498  fully  paid-up  shares  of  £20  each  in  the 
original  capital  of  the  projected  company,  and  the  shares  so  to  be  issued 
to  the  Marquto  de  It  Esperanza  shall  be  numbered  from  1  to  2,498  inclu- 
sive, and  the  shares  so  to  be  issued  to  the  said  Charles  Alexander  Hoard 
shall  be  numbered  from  2,499  to  4,996  inclusive,  and  the  shares  so  to  be  is- 
sued to  the  said  William  Henry  Latimer  shall  be  numbered  from  4,997  to 
7,494  inclusive,  and  the  shares  so  to  be  issued  to  the  said  Wenceslao  Borda 
shall  be  numbered  from  7,495  to  9,992  inclusive,  and  the  said  shares  so  to  be 
issued  to  the  parties  hereto  of  the  1st,  2nd,  and  3rd  parts  respectively  shall 
immediately  after  the  issue  thereof  be  transferred  to  the  Ck>lonial  Company 

■  Limited,  or  their  nominees,  for  the  purposes  hereinafter  mentioned  in  that 
belialf.    The  remaining  shares,  which  shall   be  numbered   from  9,993   to 
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10,000  inclusive,  shall  be  issued  by  the  projected  company  as  fully  paid-up 
shares  to  persons  to  be  nominated  by  the  Colonial  Company  Limited. 

6.  The  Colonial  Company  Limited  shall  be  at  liberty  from  time  to  time, 
within  live  years  from  the  date  hereof,  out  of  their  own  moneys,  to  expend, 
including  the  expenses  to  be  incurred  in  or  about  the  foi-mation  and  reg- 
istration of  the  projected  company,  and  the  commission  payable  to  the 
Colonial  Company  Limited  in  respect  of  so  much  of  the  sum  next  herein- 
after mentioned  as  shall  be  expended  by  them,  a  sum  or  sums  not  exceeding 
£15,000  in  the  whole  (hereinafter  called  "the  special  outlay**)  in  supplying 
to  and  setting  up  at  the  said  factory  such  extra  or  new  machinery,  erections, 
and  appliances,  and  effecting  such  alterations  and  improvements  of  the 
existing  machinery,  buildings,  and  appliances  there,  as  shall,  in  their 
judgment,  be  requisite  for  enabling  the  said  factory  to  be  worked  to  the 
best  advantage.  The  Colonial  Company  Limited  shall  not,  as  between  them- 
selves on  the  one  hand,  and  Lanman  &  Kemp  and  persons  claiming  under 
them  on  the  other  hand,  have  or  seek  to  assert,  either  in  the  said  island 
of  Porto  Rico  or  elsewhere,  any  charge,  lien,  right,  or  claim  whatsoever 
upon,  to,  or  against  the  scheduled  property  or  any  part  thereof,  or  (except 
as  hereinafter  provided),  upon,  to,  or  against  the  produce  of  the  said  es- 
tates, or  of  the  said  factory,  or  any  property  whatsoever  of  the  projected 
company  in  respect  or  in  consequence  of  the  special  outlay,  and  so  long 
as  they  shall  have  the  management  of  the  said  estates,  factory,  and  busi- 
ness, under  the  provisions  in  that  behalf  hereinafter  contained,  they  shall 
not  be  entitled  to  receive  and  shall  not  require  repayment  of  the  special 
outlay  or  any  part  thereof,  or  any  interest  thereon,  otherwise  than  under 
and  in  accordance  with  the  provisions  in  that  behalf  contained  in  clauses 
14,  16,  and  17,  of  this  agreement. 

7.  Subject  and  without  prejudice  to  the  rights,  remedies,  and  position  of 
Lanman  &  Kemp  as  such  mortgagees  as  aforesaid,  and  generally  to  the  pro- 
visions in  their  favor  herein  contained  and  stipulated  for,  the  Colonial 
Company  Limited  shall  as  from  the  date  hereof,  during  the  term  of  20 
years,  or  such  shorter  period  as  may  suffice  for  the  liquidation  of  Lanman  & 
Kemp's  debt,  and  the  said  interest  thereon,  and  also  of  the  other  debts 
specified  in  the  2d  schedule  hereto,  have  and  undertake  the  entire  and 
exclusive  management  and  control  on  behalf,  and  as  the  agents  or  managers 
of  the  projected  company  of  the  scheduled  property  and  of  the  business 
carried  on  thereon,  and  therewith  and  for  that  purpose  shall  have  the  am- 
plest powers  of  engaging,  remunerating,  and  dismissing  agents,  servants, 
workmen,  and  laborers,  and  of  repairing  and  renewing  buildings,  machinery, 
and  plant  of  every  description,  and  of  entering  into  and  carrying  out  all 
such  contracts  as  they  may  think  proper,  for  the  supply  of  canes  or 
other  materials  of  any  description,  and  of  cultivating  the  said  estates,  and 
of  procuring  such  machinery,  plant,  stores,  and  materials  as  they  may 
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think  necessary,  and  of  selling,  dealing  with,  and  disposing  of  the  produce 
of  the  said  estates  and  factory  as  well  in  the  said  island  as  elsewhere,  and 
generally  of  executing  and  doing  all  acts,  matters,  and  things  in  relation 
to  the  scheduled  property  and  the  said  business  and  the  managfanent 
and  control  thereof  respectively  as  the  Colonial  Company  Limited  shall 
think  fit,  and  (subject  and  without  prejudice  aforesaid)  the  Colonial 
Company  Limited  shall,  during  the  aforesaid  term  of  20  years,  or  such 
shorter  period  as  aforesaid,  be,  and  be  considered  as,  the  consignees  of  the 
said  estates. 

8.  The  Colonial  Company  Limited  shall,  from  time  to  time,  through- 
out the  said  term  or  period,  provide,  as  and  by  way  of  advance  to  the  pro- 
jected company,  the  necessary  funds  and  working  capital  as  usual  with 
consignees  in  such  cases,  for  carrying  on  the  business  of  the  said  factory, 
as  also  the  amount  necessary  for  the  maintenance  and  carrying  on  of  the 
scheduled  property  and  the  said  business  during  the  wet  or  inactive  season, 
but  such  last-mentioned  amount  is  not  to  exceed  in  any  one  season  ( unless 
with  the  consent  of  Lanman  &  Kemp  so  long  as  any  part  of  Lanman  & 
Kemp's  debt  or  any  interest  thereon  or  on  any  part  thereof  shall  remain 
unpaid,  nor  at  any  time  unless  at  the  option  of  the  Colonial  Company 
Limited),  the  sum  of  £5,000:  Provided  nevertheless,  that  this  limit  of 
£5,000.  shall  apply  to  expenditure  during  the  wet  or  inactive  season,  ex- 
clusive of  any  advances  which  the  Colonial  Company  Limited  may  think 
fit  to  make,  and  which  they  are  hereby  authorized  to  make,  for  or  in  respect 
of  the  cultivation  of  canes  on  any  part  of  the  said  estates.  The  moneys 
constituting  every  advance  made  by  the  Colonial  Company  Limited  in 
pursuance  of  this  clause,  shall  carry  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  date  of  the  advance  thereof  respectively  up  to  the  date  of 
repayment,  and  the  same  moneys  and  the  interest  thereon  shall  be  regarded 
as  part  of  the  working  expenses  of  the  said  estates,  factory,  and  business, 
and  be  repaid  or  retained  accordingly  to  or  by  the  Colonial  Company 
Limited  out  of  the  first  available  gross  proceeds  of  the  produce  of  the 
said  estates  and  factory. 

0.  If  in  any  year' during  the  said  term  of  20  years,  or  such  shorter 
period, .as  aforesaid^  it  shall  be  necessary  that  advances  should,  during 
the  wet  or  inactive  season,  be  made  for  the  purposes  in  that  behalf  in- 
dicated in  the  last  preceding  clause  hereof,  to  an  amount  exceeding  the 
sum  of  £5,000  in  the  whole  (exclusive  of  any  advances  made  for  or  in  re- 
spect of  the  cultivation  of  canes)  and  the  (Ik>]onial  Company  Limited 
shall  not  be  willing  to  make  advances  beyond  that  sum.  and  the  projected 
company  shall  not  provide  the  extra  sum  required,  or  if  at  any  time 
the  uncovered  advances  of  the  Colonial  Company  Limited,  under  the 
last  preceding  clause  hereof,  after  giving  credit  for  the  estimated  value  of 
the  produce  of  the  year  or  years  in  respect  of  which  the  advances  shall  have 
been  made,  shall  exceed  the  sum  of  £5,000,  the  Colonial  Company  Limited 
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shall  be  at  liberty  to  determine  such  of  the  provisions  of  this  agreement  or 
of  any  corresponding  agreement  which  may  in  pursuance  hereof  be  en 
tered  into  between  them  and  the  projected  company,  as  relate,  or  shall  re- 
late, to  the  management  and  control  by  the  Colonial  Company  Limited 
of  the  scheduled  property  and  the  said  business,  and  the  making  of  such 
advances  by  them  as  are  mentioned  in  the  8  th  clause  hereof,  and  thereupon 
Lanman  &  Kemp  shall  be  at  liberty  forthwith  to  enter  upon  and  take  pos 
session  of  the  scheduled  property,  and  exercise  all  their  powers  of  fore- 
closure, sale,  or  otherwise,  as  mortgagees  in  repect  thereof,  anything  herein 
contained  to  the  contrary  notwithstanding. 

10.  The  remuneration  to  be  received  by  the  Colonial  Company  Limited 
in  respect  of  their  said  management  shall  be  a  commission  of  4  per  cent 
on  the  gross  proceeds  of  all  produi;e  of  the  said  estates  and  factory,  and 
a  commission  of  2|  per  cent  on  the  invoice  value  of  all  machinery,  stores, 
and  materials  of  any  description,  purchased  and  shipped  by  them  for  use  on, 
or  in  connection  with,  the  said  estates  or  factory,  or  in  relation  to  the 
aaid  business. 

11.  The  Colonial  Company  Limited  shall,  so  long  as  they  shall  continue 
the  management  of  the  said  estates,  factory,  and  business,  keep  the  said 
factory,  with  all  the  buildings,  machinery,  plant,  produce,  and  other  effects, 
in,  upon,  or  about  the  same,  insured  against  loss  or  damage  by  fire,  in  or 
for  a  sum  or  sums  not  being  more  than  £30,000  and  not  being  less  than 
£25,000,  or  in  or  for  such  other  sum  or  sums  (if  any)  as  may  be  agreed 
upon  between  the  Colonial  Company  Limited  and  Lanman  &  Kemp,  and 
the  expense  of  such  insurance  shall  be  part  of  the  working  expenses  of  the 
business,  to  be  repaid  to  them  out  of  the  gross  proceeds  of  the  produce 
of  the  said  estates  and  factory.  So  long  as  Lanman  &,  Kemp's  debt,  or 
any  part  thereof,  shall  remain  owing,  and  they  shall  so  require,  the  said  in- 
surances shall  be  effected  in  Lanman  &  Kemp's  name,  so  as  to  entitle 
them  to  receive  the  moneys  thereby  insured,  and  in  the  event  of  the 
total  destruction  of  the  said  factory  by  fire  at  any  time  at  which  two  thirds 
at  least  of  Lanman  &  Kemp's  debt  remains  owing,  Lanman  &  Kemp  shall 
have  the  option  either  to  apply  the  moneys  so  received  in  or  towards  dis- 
charge  of  so  much  of  Lanman  &  Kemp's  debt  as  shall  them  remain  owing, 
or  to  permit  the  same  or  any  part  thereof  to  be  applied  in  rebuilding  or  re- 
instating the  said  factory ;  in  the  event  of  less  than  two  thirds  of  Lanman 
&  Kemp's  debt  being  then  owing,  such  insurance  moneys  shall  be  applied 
in  rebuilding  or  reinstating  the  said  factory,  unless  Lanman  &  Kemp  and 
the  Colonial  Company  Limited  shall  otherwise  agree.  The  Colonial  Com- 
pany Limited  shall  also,  so  long  as  they  shall  continue  the  manage- 
of  the  said  estates,  factory,  and  business,  duly  insure  all  produce  consigned 
to  them  from,  and  goods  shipped  by  them  to,  the  said  estates  and  factory, 
against  marine  risk  and  loss  or  damage  by  fire,  charging  the  expense 
thereof  against  the  gross  proceeds  of  the  produce  so  insured. 
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12.  The  Colonial  Company  Limited  shall,  so  long  as  they  shall  contiBiie 
the  management  of  the  said  estates,  factory,  and  business,  keep  in  the 
name  of  the  projected  company  a  separate  banking  account  in  respect  of  all 
funds  of  the  projected  company,  passing  through  the  hands  of  the  Colonial 
Company  Limited,  as  also  all  proper  and  separate  books  of  account  (which 
books  of  account  shall  be  the  property  of  the  projected  company)  in  re- 
spect of  the  business  thereof,  and  shall  render  yearly  accounts  current  there- 
of to  Lanman  &  Kemp,  so  long  as  Lanman  &  Kemp's  debt  or  any  part 
thereof,  or  any  interest  in  respect  thereof,  shall  be  unpaid  or  owing. 

13.  The  net  profits  arising  from  the  cultivation  and  working  of  the  said 
estates,  factory,  and  business  under  this  agreement  (the  expression  **iiet 
profits"  herein  meaning  the  amount  remaining  after  payment  out  of  the 
gross  proceeds  of  the  produce  of  the  said  estates  and  factory,  of  all  ¥rorking 
expenses  and  necessary  outgoings,  and  the  commissions  mentioned  in  the 
10th  clause  hereof,  but  not  the  commission  upon  the  special  outlay  contem- 
plated by  the  6th  clause  hereof,  which  commission  is  to  be  treated  as  part 
of  the  special  outlay),  shall  be  applicable  and  shall  from  time  to  time, 
so  far  as  the  same  will  extend,  be  applied  in  the  manner  and  order  here- 
inafter mentioned  in  that  behalf. 

14.  On  the  30th  day  of  September,  1883,  there  shall,  out  of  the  net 
profits  made  up  to  that  day,  in  the  first  place,  be  paid  to  Lanman  &  Kemp 
interest  at  the  rate  aforesaid,  from  the  30th  day  of  September,  1882,  to 
the  said  30th  day  of  September,  1883,  on  the  said  principal  money  to  be 
secured  by  Lanman  &  Kemp's  mortgage,  and  then  £4,000  in  reduction  of  the 
name  principal  money,  and,  in  the  next  place,  be  paid  to  the  Colonial  Com- 
pany Limited,  interest  at  the  same  rate  upon  so  much  of  the  special  outlay 
as  shall  then  have  been  actually  made  (such  interest  to  be  computed  on 
each  item  of  the  special  outlay  from  the  date  of  outlay  up  to  the  said 
30th  day  of  September,  1883).  The  residue  (if  any)  of  the  same  net 
profits  shall  be  applied,  first,  in  repayment  to  the  Colonial  Company  Limited 
of  such  part  of  the  principal  of  the  special  outlay  as  shall  have  been  ex- 
pended in  new  boilers  and  furnaces  for  the  said  factory,  and  in  the  for- 
mation and  registration  of  the  projected  company,  and  subject  thereto, 
shall  be  applied  in  or  towards  payment  to  Lanman  &  Kemp  of  the  moneys 
owing  on  the  security  of  their  mortgage. 

16.  In  every  year,  comme*ncing  from  the  1st  day  of  October,  1883,  there 
shall,  until  all  moneys  to  be  secured  by  Lanman  &  Kemp's  mortgage  shall 
have  been  paid  in  full,  be  paid  to  Lanman  &  Kemp  out  of  the  net  profits, 
in  priority  to  every  other  payment  thereout,  a  year's  interest  at  the 
rate  aforesaid,  on  the  principal  money  for  the  time  being  remaining  owing 
upon  the  security  of  Lanman  &  Kemp's  mortgage,  and  then  £4,000  in  re- 
duction of  the  same  principal  money,  such  interest  to  be  paid  half-yearly, 
on  every  31st  day  of  March  and  30th  day  of  September,  and  such  £4,000 
to  be  paid  on  every  30th  day  of  September. 
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16.  In  every  year,  commencing  from  the  let  day  of  October,  1883,  if 
any  portion  of  the  said  special  outlay  shall  then  be  owing  to  the  Colonial 
Company  Limited,  there  shall,  next  after  the  payments  of  interest  and  in 
reduction  of  principal  mentioned  in  clause  15  hereof,  be  paid  out  of  the 
net  profits  (so  far  as  the  same  will  extend)  to  the  Colonial  Company  Lim- 
ited, interest  at  the  rate  aforesaid  upon  so  much  of  the  special  outlay  as 
shall  for  the  time  being  be  owing,  and  the  residue  (if  any)  of  the  net 
profits,  or  so  much  thereof  as  shall  be  required  for  the  purpose,  shall 
be  paid  to  the  Colonial  Company  Limited  in  or  towards  repayment  of  the 
principal  of  the  said  special  outlay. 

17.  Subject  to  the  repayment  in  full  to  the  Colonial  Company  Limited 
of  the  special  outlay  with  the  said  interest  thereof,  there  shall  in  every 
year,  out  of  the  residue  (if  any)  of  the  net  profits  remaining,  after  making 
out  of  the  net  profits  the  payments  of  interest,  and  in  reduction  of  prin- 
cipal mentioned  in  clause  15  hereof,  be  paid  part  p<is8u  to  the  said  Charles 
Alexander  Hoard,  an  annuity  of  £400,  and  to  the  said  William  Henry 
Latimer  an  annuity  of  £200  (each  of  the  said  annuities  to  be  payable 
only  during  the  life  of  the  annuitant  or  until  he  shall  become  entitled  to 
the  retransfer  of  his  shares  hereinafter  provided  for,  and  to  be  payable 
by  quarterly  Instalments,  whereof  the  first  is  to  be  payable  on  the  31st 
day  of  December,  1883),  and  subject  thereto  the  said  residue  (if  any)  shall, 
notwithstanding  that  in  any  previous  year  or  years  the  said  annuities  or 
either  of  them  may  not  have  been  paid  in  full,  or  at  all,  be  applied  on 
every  30th  day  of  September,  in  or  towards  payment  to  Lanman  &  Kemp 
of  the  moneys  for  the  time  being  remaining  owing  on  the  security  of 
lanman  Sl  Kemp's  mortgage,  until  all  moneys  secured  by  Lanman  and 
Kemp's  mortgage  shall  have  been  paid  (interest  being  always  paid  before 
principal)  in  full.  Provided  always,  that  it  shall  in  any  year  be  lawful 
for  the  Colonial  Company  Limited  to  pay  the  said  annuities,  or  either 
of  them,  next  after  the  payments  of  interest,  and  in  reduction  of  principal 
mentioned  in  clause  15  hereof,  and  in  priority  to  any  payment  for  special 
outlay,  and  then  to  apply  the  residue  of  the  said  net  profits  in  repayment 
of  the  special  outlay. 

18.  If,  and  so  long  as  the  Colonial  (Company  Limited  shall  continue 
the  management  of  the  said  business,  and  duly  find  and  provide  all  the 
funds  requisite  for  carrying  on  the  same  pursuant  to  clause  8  hereof, 
and  all  the  other  terms  of  this  agreement  shall  be  observed  and  performed 
by  the  parties  hereto,  other  than  Lanman  and  Kemp  and  the  said  Edward 
Kemp,  so  far  as  the  same  are  to  be  observed  and  performed  by  such 
other  parties  respectively,  and  all  the  terms  of  Lanman  and  Kemp's  mort- 
gage (except  the  said  covenant  to  be  therein  contained  for  the  payment 
by  the  projected  company  of  the  whole  of  the  principal  of  Lanman  and 
Kemp's  debt  on  the  30th  day  of  September,  1883)    shall  be  observed  and 
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performed  by  the  projected  company,  and  interest  at  the  rate  aforesaid  on 
the  whole  of  the  principal  money  to  be  secured  by  Lanman  and  Kemp'^ 
mortgage  from  the  30th  day  of  September,  1882  to  the  30th  day  of  Sep- 
tember, 1883,  shall  be  paid  to  Lanman  and  Kemp  on  the  30th  day  of  Sep- 
tember, 1883,  or  within  28  days  next  thereafter,  and  a  half  year's  interest 
at  the  same  rate  on  so  much  of  the  same  principal  money  as  shall,  for 
the  time  being,  remain  unpaid,  shall  be  paid  to  Lanman  and  Kemp  on  the 
31st  day  of  March,  1884,  or  within  28  days  next  thereafter,  and  on  ereiy 
subsequent  30th  day  of  September,  and  31st  day  of  March,  or  within  28 
days  next  after  each  of  the  said  days,  and  an  instalment  of  at  least  £4,000 
on  account  of  the  same  principal  money  shall  be  paid  to  Lanman  and 
Kemp  on  the  30th  day  of  September,  1883,  and  on  every  subsequent  30tb 
day  of  September,  or  within  28  days  next  after  each  of  the  said  days, 
and  the  said  net  profits  (if  any)  shall  from  time  to  time  be  applied  (so 
far  as  the  same  will  extend)  strictly  in  the  manner  and  order  hereinbefore 
mentioned  in  that  behalf,  Lanman  and  Kemp  shall  not  interfere  with  the 
management  of  the  said  estates,  factory,  or  business,  nor  enforce  any  of 
their  rights,  powers,  or  remedies  under  Lanman  and  Kemp's  mortgage; 
but  if  at  any  time  the  Colonial  Company  Limited  shall,  pursuant  to  the 
power  reserved  to  them  by  clause  9  hereof,  determine  the  aforesaid  agree- 
ment on  their  part  to  continue  the  management  of  the  said  business,  or  fail 
to  find  and  provide  all  the  funds  requisite  for  carrying  on  the  same  (not- 
withstanding Lanman  k  Kemp  are  prepared  to  consent  thereto,  to  any  ex- 
tent to  which  under  clause  8  their  consent  may  be  necessary),  or  if  there 
shall  be  any  default  on  the  part  of  any  of  the  parties  hereto,  other  than 
Lanman  &  Kemp  and  the  said  Edward  Kemp,  in  observing  or  performing 
any  of  the  terms  of  this  agreement,  of  if  there  shall  be  any  default  on  the 
part  of  the  projected  company  in  observing  or  performing  any  of  the  terms 
of  Lanman  &  Kemp's  mortgage  (except  the  projected  company's  covenant 
therein  for  payment  of  the  whole  of  the  principal  of  Lanman  A,  Kemp's 
debt  on  the  30th  day  of  September,  1883),  or  if  interest  at  the  rate  afore- 
said on  the  whole  of  the  principal  money  to  be  secured  by  Lanman  A 
Kemp's  mortgage,  from  the  30th  day  of  September,  1882,  to  the  30th  day 
September,  1883,  shall  not  be  paid  in  full  to  Lanman  &  Kemp  on  the 
30th  day  of  September,  1883,  or  within  28  days  next  thereafter,  or  if  a 
half-year's  interest  at  the  same  rate  on  so  much  of  the  same  principal 
money  as  shall  for  the  time  being  remain  unpaid  shall  not  be  paid  in  full 
to  Lanman  &  Kemp  on  the  3 1st  day  of  March,  1884,  or  on  any  subsequent 
30th  day  of  September  or  Slst  day  of  March,  or  within  28  days  next  after 
each  of  the  said  days,  or  if  on  the  30th  day  of  September,  1883,  or  on  any 
subsequent  30th  day  of  September,  or  within  28  days  next  after  each  of  the 
naid  days,  an  instalment  of  at  least  £4,000  on  account  of  the  same  principal 
money  shall  not  be  paid  to  Lanman  &  Kemp,  or  if  at  any  time  the  said 
net   profits    (if  any)    shall    not  be   applied   strictly  in   the   manner   and 
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order  hereinbefore  mentioned  in  that  behalf,  then,  and  in  any  of  the  said 
<Me«,  it  shall  be  lawful  for  Lanman  &  Kemp,  their  executors,  administra- 
tors, or  assigns,  forthwith  or  at  any  time  thereafter  to  enforce  all  or  any 
of  their  rights,  powers,  and  remedies  under  Lanman  &  Kemp's  mortgage,  and 
in  particular  to  enter  into  possession  of  and  work  the  said  estates  and 
factory,  or  to  take  proceedings  for  the  sale  or  foreclosure  of  the  whole 
or  any  part  or  parts  of  the  properties  to  be  comprised  in  Lanman  and 
Kemp's  mortgage.  Provided,  nevertheless,  that  Lanman  &  Kemp  shall 
not  enforce  any  of  their  rights,  powers,  or  remedies  under  Lanman  & 
Kemp's  mortgage,  by  reason  only  or  on  the  ground  only  of  the  occurrence 
of  any  of  the  following  events,  that  is  to  say — 

(1.)  Nonpayment  to  Lanman  &  Ken*p  on  the  30th  day  of  September,  1883, 
or  within  28  days  next  thereafter,  of  a  full  sum  of  £4,000  on  account  of 
the  principal  money  to  be  secured  by  Lanman  and  Kemp's  mortgage,  if 
such  nonpayment  be  attributable  to  deficiency  of  the  said  net  profits  to  meet 
the  same,  and  if  interest  at  the  rate  aforesaid  on  the  whole  amount  of  the 
same  principal  money  from  the  30th  day  of  September,  1882,  to  the 
30th  day  of  September,  1883,  be,  on  the  last-mentioned  day  or  within  28 
days  next  thereafter,  paid  in  full  to  Lanman  and  Kemp. 

( II. )  Nonpayment  to  Lanman  &  Kemp  of  a  full  sum  of  £4,000  on  account 
of  their  said  principal  money  on  the  30th  day  of  September,  1884,  or  on 
any  subsequent  30th  day  of  September,  or  within  28  days  next  after  each 
of  the  said  days  not  immediately  preceded  by  more  than  one  30th  day  of 
September,  on  which  a  like  nonpayment  shall  have  occurred,  if  either  the 
aggr^ate  amount  paid  to  Lanman  k  Kemp  previously  to  such  nonpayment, 
on  account  of  their  said  principal  money  divided  by  the  number  of  years, 
at  the  time  of  the  same  nonpayment  elapsed  since  the  30th  day  of  September, 
1883,  show  an  average  yearly  payment  to  Lanman  &  Kemp  of  not  less  than 
£4,000,  on  account  of  the  said  principal  money,  or  if  the  Colonial  Com- 
pany Limited,  or  the  projected  company,  within  one  calendar  month  after 
the  same  nonpayment,  pay  out  of  their  own  moneys  to  Lanman  &  Kemp 
the  sum  required  to  make  up  to  them  such  an  average  yearly  payment, 
and  if  all  interest  at  the  rate  aforesaid  on  so  much  of  the  same  principal 
money  as  shall  from  time  to  time  remain  unpaid  shall  have  been  always 
regularly  and  punctually  paid  to  Lanman  k  Kemp  on  the  days  hereinbefore 
provided  for  the  payment  thereof  respectively,  or  within  28  days  next 
after  each  of  the  said  days. 

(III.)  Nonpayment  to  Lanman  k  Kemp  on  any  30th  day  of  September,  or 
within  28  days  next  thereafter,  while  the  special  outlay,  or  any  part  thereof, 
or  any  interest  in  respect  thereof,  remains  unpaid  or  owing  to  the  Colonial 
Company  Limited,  of  a  full  sum  of  £4,000  on  account  of  the  said  principal 
money,  if  such  nonpayment  be  attributable  to  general  failure  of  crops  in 
the  said  island  or  in  the  district  of  "Loisa,"  fire,  tempest,  flood,  earthquake, 
or  other  exceptional  cause  or  insuperable  accident,  and  all  interest  at  the 
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rate  aforesaid  on  so  much  of  the  said  principal  money  as  shall  from  Hme 
to  time  remain  owing  shall  have  been  always  regularly  and  punctually 
paid  to  Lamnan  k  Kemp  on  the  days  hereinbefore  provided  for  the  payment 
thereof  respectively,  or  within  28  days  next  after  each  of  the  said  days. 

19.  If  the  Colonial  Company  Limited  pay  any  money  to  Lanman  & 
Kemp  for  the  purpose  of  satisfying  any  payment  which  has  to  be  made 
hereunder,  in  order  to  prevent  Lanman  &  Kemp  from  becoming  entitled  to 
enforce  all  or  any  of  their  rights,  power,  or  remedies  under  Lanman  & 
Kemp's  mortgage,  the  scheduled  property,  and  all  other  the  property  and 
effects  for  the  time  being  of  the  projected  company  shall  (subject  onljr 
to  Lanman  k  Kemp's  mortgage )  be  charged  with  and  be  a  security  for  tbe 
payment  to  the  Colonial  Company  Limited  of  the  money  so  paid  by  them 
and  interest  thereon  after  the  rate  of  £6  per  centum  per  annum,  and  tbe 
projected  company  shall  at  any  time  thereafter,  at  the  request  of  the 
Colonial  Company  Limited,  execute  to  them  a  valid  and  effectual  second 
mortgage  of  the  property  and  effects  for  the  time  being  of  the  projected 
company  or  of  such  portion  or  portions  thereof  as  the  Colonial  Company 
Limited  shall  select  for  securing  to  them  the  repayment  of  the  money  so 
paid  by  the  Colonial  Company  Limited,  with  interest  thereon  at  the 
rate  aforesaid:  Provided  always  that  no  security  to  be  taken  by  the 
Colonial  Company  Limited  under  this  clause  shall  in  any  way  prejudice  or 
affect  the  position,  rights,  powers,  and  remedies  of  Lamnan  ft  Kemp,  either 
as  to  sale,  foreclosure,  or  otherwise  hereunder  or  under  Lanman  k  Konp's 
mortgage.  Provided  also  that  the  Colonial  Company  Limited  shall  be 
entitled  at  any  time,  upon  giving  to  Lanman  k  Kemp  six  calendar  months 
previous  notice  in  writing  of  the  desire  of  the  Colonial  Company  Limited 
to  have  an  assignment  of  Lanman  k  Kemp's  mortgage,  to  have,  at  the  cost 
and  expense  in  every  respect  of  the  Colonial  Company  Limited,  at  the 
expiration  of  the  said  six  months,  the  said  mortgage  and  the  principal  and 
interest  moneys  secured  thereby,  assigned  to  the  Colonial  Company  Lim- 
ited or  its  nominees,  upon  payment  to  Lanman  k  Kemp  of  the  principal 
money  then  due  and  owing  under  the  said  mortgage  with  the  interest  there- 
on up  to  the  time  of  the  assignment  and  all  proper  mortgagees'  costs  and 
expenses. 

20.  After  the  repayment,  with  interest  as  aforesaid,  of  the  special  out- 
lay and  the  payment  in  full  of  all  moneys  to  be  secured  by  Lanman  k 
Kemp's  mortgage,  the  said  net  profits  shall  each  year  be  applied  first  in 
payment  pari  passu  of  the  said  annuities  of  £400  and  £200,  mentioned  in 
clause  17  hereof,  so  long  as  the  same  shall  respectively  be  subsisting, 
and  subject  thereto  in  payment  from  time  to  time  of  a  dividend  on  the 
shares  in  the  projected  company,  and  the  dividends  which  shall  be  payable 
in  respect  of  the  said  shares  to  be  numbered  from  1  to  7,404  inclusive, 
shall  be  applied  in  the  first  place  in  repayment  of  the  sum  of  £7,006 
or  thereabouts,  mentioned  in  the  second  schedule  hereto  as  owing  to  the 
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Colonial  Company  Limited,  and  interest  thereon  at  the  rate  of  6  per 
centum  per  annum,  to  be  computed  as  to  £3,406  Is.  4d.  part  thereof  from 
the  30th  September,  1882,  and  as  to  the  four  instalments  of  £1,125  each, 
other  part  thereof,  from  the  dates  on  which  the  same  respectively  fall  due, 
and  in  the  next  place  in  or  towards  the  repayment  of  the  sum  of  172,457.17 
dollars  mentioned  in  the  same  schedule  or  such  other  siun  as  may  be  found 
to  be  actually  owing  by  the  parties  hereto  of  the  first  three  parts  to  the 
said  liquidating  firm  of  Latimer  &  Co.,  and  any  sum  which  may  be  found 
to  be  owing  by  the  said  parties  hereto  of  the  first  three  parts  as  representa- 
tives of  the  said  George  Latimer  deceased  to  the  said  Marquds  de  la  Espe- 
ranza. 

21.  After  the  said  several  sums  of  £7,906  or  thereabouts,  and  the  interest 
thereon,  and  172,457.17  dollars  or  thereabouts,  and  any  sum  which  may 
be  found  owing  as  aforesaid  to  the  Marqu^  de  la  Esperanza,  shall  have 
been  fully  satisfied,  the  said  shares  to  be  numbered  from  1  to  2,498  inclu- 
sive and  belonging  to  the  said  Marques  de  la  Esperanza  shall  (subject  to 
the  discharge  by  the  Marqu^  de  la  Esperanza  of  any  claims  which  the 
Colonial  Company  Limited  may  have  against  him,  it  being  agreed  be- 
tween them  and  him  that  they  shall  have  a  lien  upon  the  said  shares  for 
any  such  claims)  be  retransf erred  to  the  Marqu^  de  la  Esperanza  or 
as  he  shall  direct,  but  the  said  shares  to  be  numbered  from  2,499  to  4,996 
inclusive,  and  belonging  to  the  said  Charles  Alexander  Hoard,  shall  remain 
in  the  names  of  the  Colonial  Company  Limited,  or  their  nominees,  until 
the  Colonial  Company  Limited  shall  have  received  out  and  by  means  of  the 
accruing  and  future  dividends  thereon  the  sum  of  114,583  dollars  mentioned 
in  the  2d  schedule  hereto,  and  when  the  last-mentioned  sum  shall  in  manner 
aforesaid  have  been  fully  satisfied,  the  last-mentioned  shares  shall  be  re- 
transferred  to  the  said  Charles  Alexander  Hoard,  or  as  he  shall  direct,  and 
the  said  shares  to  be  numbered  from  4,997  to  7,494  inclusive,  and  belong- 
ing to  the  said  William  Henry  Latimer,  shall  remain  in  the  name  or 
names  of  the  Colonial  Company  Limited,  or  their  nominees,  until  the 
Colonial  Company  Limited  shall  have  received  out  or  by  means  of  the  accru- 
ing and  future  dividends  thereon  the  sum  of  192,583  dollars  mentioned  in 
the  2d  schedule  hereto,  and  when  the  last-mentioned  sum  shall  in  manner 
aforesaid  have  been  fully  satisfied,  the  last-mentioned  shares  shall  be  re- 
transferred  to  the  said  William  Henry  Latimer,  or  as  he  shall  direct. 

22.  Whilst  any  of  the  said  shares,  to  be  niunbered  from  1  to  7,494  in- 
clusive, shall  be  registered  in  the  name  or  names  of  the  Colonial  Company 
Limited  or  their  nominees,  the  corporation,  or  persons  in  whose  name 
or  names  the  same  respectively  shall  for  the  time  being  be  so  registered, 
shall  be  at  liberty  to  exercise  all  rights  and  privileges,  annexed  or  inci- 
dent to  the  holding  of  the  said  snares,  in  the  same  manner  as  if  the  corpora- 
tion or  persons  in  whose  name  or  names  the  same  respectively  shall  for  thei 
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time  being  be  so  registered  was,  or  were,  absolutely  entitled  thereto,  and 
the  said  Marqute  de  la  Esperanza,  Charles  Alexander  Hoard,  and  WiUiaa 
Henry  Latimer,  or  any  of  them  had  not  any  interest  therein. 
As  witness 


THE  FIRST  SCHEDULE  ABOVE  REFERRED  TO. 

PABTICULABS  GT  PBOPEBTT. 

All  those  the  farms,  plantations,  or  estates  formerly  the  property  of  the 
late  George  Latimer,  deceased,  known  by  the  names  of  Punta  and  San 
Ysidro,  situated  in  the  district  of  Loiza,  in  the  island  of  Porto  Rico,  with 
the  Central  Sugar  Factory  of  Canovanas  erected  on  a  portion  thereof,  and 
all  other  the  buildings,  sheds,  railways,  machinery,  plant,  tools,  implements, 
and  other  effects,  live  and  dead  stock,  and  all  other  the  property  of  whatever 
description  in,  upon,  or  about  the  same  as  now  existing,  and  which,  or 
some  portion  thereof,  was  in  and  by  a  certain  mortgage,  or  public  instru- 
ment of  mortgaging  obligation,  executed  by  the  Sucesidn  of  Don  Jorge 
Latimer  y  Compafiia,  dated  the  4th  day  of  June,  1879,  mortgaged  to  Lan- 
man  &  Kemp,  to  secure  a  sum  of  $200,000,  and  a  portion  of  which  property 
known  as  the  Central  Sugar  Factory  of  Canovanas  was  afterwards,  by  a 
public  deed  of  sale,  dated  the  30th  day  of  October,  1879,  sold  and  con- 
veyed by  the  said  Sucesidn  to  Edward  Kemp,  and  by  him  by  leaae  of 
date  leased  to  the  said  Sucesidn. 


THE  SECOND  SCHEDULE  ABOVE  REFERRED  TO!" 

STATEMENT  OF  SUMS  PAYABLE  AFTER  PAYMENT  IN  FULL  OF  LANUAH  *  KSMP'S 

DEBT. 

Amount  due  by  the  executors  of  G.  Latimer,  deceased,  to  the 

Colonial  Company  Limited —  £    s.  d. 

Back  instalments  and  interest  thereon  to  30th  September, 

1882 3,406     1     4 

Four  instalments  of  £1,125  each,  due  Ist  August,  1883,  1884, 

1885,  and  1880 4.600     0    0 


£    7,906     1     4 


Amount  due  by  Punta  estate  to  the  estate  of  Messrs.  Lat'mer 

&  Company,  as  per  balance  sheet,  31st  December,  1881  $  172.457      17 
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Amount  due  by  the  executors  of  G.  Latimer,  deceased,  to  the 

Marqute  of  Esperanza,  being  so  much  of  the  sum  of  . «  £     10,000  .  00 

as  the  Marques  of  Esperaaza  shall  have  paid  to  the 

Colonial  Company,  Limited,  in  excess  of  his  own  moiety 

(of  £10,000)  under  a  joint  and  several  guarantee  of  the 

debt  of  Latimer  &  Company,  to  the  amount  of  £20,000, 

signed  by  the  Marqute  of  Esperanza,  and  by  the  late 

George  Latimer,  and  dated  Porto  Rico,  12th  March, 

1874. 

Amount  due  by  Charles  Alexander  Hoard  to  the  Colonial 

Company,  Limited  $  114,582  .  00 

(charged  on  the  future  profits  of  the  Canovanas  Fac- 
tory, by  deed  dated  San  Juan,  23d  November,  1879). 

Amount  due  by  William  Henry  Latimer  to  the  Colonial 

Company,  Limited $  102,583  .  00 

(charged  on  the  future  profits  of  the  Canovanas  Fac- 
tory, by  the  above-named  deed,  dated  San  Juan,  23d 
November,  1879). 

Amount  due  by  the  "Sucesidn  de  D.  Jorge  Latimer  k  Com- 
pany," to  the  "Marqu^  de  la  Esperanza,"  for  a  pay- 
ment made  by  him  to  Lanman  &  Kemp,  to  be  repaid  to 
said  Marqu6s  de  la  Esperanza,  out  of  the  first  profits 
after  paying  Lanman  &  Kemp,  American  Gold $    30,000  .  00 

Amount  due  by  the  "Sucesi6n  of  D.  Jorge  Latimer  &  Com- 
pany" to  Borda  &  Company,  for  payment  made  by  them 
to  Lanman  &  Kemp $    55,000  .  00 

The  undersigned  accept  and  approve  of  the  contents  of  the  foregoing 
agreement  on  condition  that  the  annuity  to  C.  A.  Hoard  be  paid  quarterly 
in  advance  to  date  from  January  1st,  1883. 

W.  H.  Latimer,  El  Marques  de  la  Esperanza, 

Executor  of  George  Latimer,  p.p.  F.  L.  Benet. 

deceased.  W.  H.  Latimer. 

W.  H.  Latimer,  W.  Borda. 

Liquidator  of  the  estate  and  Chas.  A.  Hoard. 

affairs  of  the  firm  of  Latimer  La  Sucesidn  de  Don  Joige  Latimer  & 

&  Company.  Company. 

Witness  of  the  above  signatures, 

Polus  J.  PadiUa. 
Julian  E.  Blanoa 
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Accepted  and  approved,  the  amount  due  lAnmaa  k  Kemp,  being  as  of 
September  30th,  Eighteen  hundred  and  eighty-two,  sixty-eight  thousand 
three  hundred  and  eight  (£68,308  Os.  Od.)  pounds  sterling  as  heretofore 
stated  between  the  parties  hereto. 


Dated  New  York,  March  22d,  1883. 

Witnesses — 

Abraham  F.  Downing. 
F.  Brouwer  Ancher. 


Lanman  &  Kemp.  - 
L.  ft  K.  No.  6. 
Edward  Kemp. 


^aled  with  the  common  seal  of  the  said  Colonial  Com-  -^ 
pany,  Limited,  by  Benjamin  Brown,  the  secretary  of 
the  said  company,  by  order  of  the  directors  of  the 
said  company,  and  in  the  presence  of  the  under- 
signed witnesses,  being  two  of  the  directors  of  the 
said  company. 

Frederic  Lubbock, 
P.  N.  Bernard, 

Directors. 


The 

Colonial 

Company, 

Limited. 


Benjn.  Brown, 

Secretary. 


An  sgreement  made  the  fourth  day  of  December,  1902,  between  the  Cano- 
vanas Sugar  Factory,  Limited,  whose  registered  office  is  at  20  Eastcheap 
in  the  city  of  London  (hereinafter  referred  to  as  ''the  Canovanas  Com- 
pany") of  the  one  part,  and  the  New  Colonial  Company,  Limited,  whose 
roistered  office  is  at  the  same  place  (hereinafter  referred  to  as  "the 
Colonial  Company")  of  the  other  part. 

Whereas  the  Colonial  Company  are  the  managers  and  consignees  of  the 
estates  in  Porto  Rico  and  business  of  the  Canovanas  Company,  under  the 
terms  and  conditions  of  an  agreement  dated  third  day  of  February,  one 
thousand  eight  hundred  and  eighty- three  for  a  term  which  will  expire  on 
the  third  day  of  February,  one  thousand  nine  hundred  and  three,  but  which 
term  has,  by  agreement  between  the  two  companies,  as  evidenced  by  the 
letters  which  passed  between  them  on  the  nineteenth  day  of  June  last,  been 
extended  for  the  further  period  hereinafter  mentioned,  and  for  the  purpose 
of  carrying  out  such  agreement. 

It  is  hereby  agreed  as  follows: 

1.  The  management  of  the  business  of  the  Canovanas  Company  by  the 
Colonial  Company  shall  be  continued  under  the  existing  terms  and  con- 
ditions in  every  respect,  for  the  term  of  five  years,  as  from  the  expiration 
of  the  twenty-years  term  on  the  third  day  of  February,  one  thousand  nine 
hundred  and  three,  under  the  provisions  of  the  existing  agreement  of  the 
third  day  of  February  one  thousand  eight  hundred  and  eighty-three,  and. 
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after  the  expiration  of  such  five  years,  from  year  to  year  until  determined 
on  the  thirtieth  day  of  September  in  any  year  by  either  party  giving  to 
the  other  six  calendar  months'  previous  notice  in  writing ;  provided  always 
that  any  notice  given  to  the  Canovanas  Company  shall  not  be  effective  and 
come  into  operation,  except  on  condition  of  that  company  paying,  before 
the  expiration  of  the  notice,  all  amounts  owing  by  it  to  the  Colonial  Com- 
pany under  the  said  agreement  of  the  third  day  of  February,  1883,  or 
under  any  other  agreement  or  on  any  account  whatsoever,  whether  se- 
cured or  not. 

As  witness  the  common  seals  of  the  said  companies  the  day  and  year 
first  aforesaid. 


The  common  seal  of  the  Canovanas  Sugar  Factory  was,  pursuant 
to  a  resolution  of  the  board  of  directors,  duly  passed  on  the 
Ist  day  of  December,  1002,  hereto  affixed  in  the  presence 


nt  ) 
he  (. 
ol( 


L.  8. 


(sd.)     F.Lubbock, 
(sd.)     B.  Brown, 
Directors. 


(sd.)     Frank  Preston,  Secretary. 


The  common  seal  of  the  New  Colonial  Company,  Limited,  was, 
pursuant  to  a  resolution  of  the  board  of  directors,  duly 
passed  on  the  4th  day  of  December,  1902,  hereto  affixed  in 
the  presence  of 


Ik    8. 


(fld.) 
(8d.) 


N.  Lubbock, 

£.  Packard, 

Directors. 


Witnesses: 


n.  FOBTO  Rioo. — 17. 


(sd.)     Benj.  Brown,  Secretary. 

(sd.)     Geo.  M.  Ohlson, 
20  Eastcheap,  London,  E.  G. 
Clerk  to  the  New  Colonial  Company,  Limited. 
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SANTIAGO  QUILICHINI 

V. 

JUAN  AQOSTINI  ET  AL. 


Mayaguez,  Equity,  No.  139. 

1.  A  eonTeyance  made  several  years  before  the  filing  of  the  bill  to  set  it 

aside  and  subject  the  property  to  execution  will  not  be  set  aside  when 
the  proof  shows  that,  at  the  date  of  the  conveyance,  the  grantor  was 
solvent. 

2.  The  fact  that  the  conveyance  was  made  without  the  payment  of  any 

consideration,  and  to  a  concubine  of  the  grantor,  does  not  alter  the 
rule  above  stated. 

Opinion  filed  November  16,  1906. 


Mr.  Herbert  E.  Smith,  solicitor  for  complainant 

Mr.  Salvador  Mestre,  solicitor  for  defendants. 

EoDETy  Judge,  delivered  the  following  opinion: 

This  cause  comes  before  the  court  on  the  pleadings,  the  ex- 
hibits, and  the  evidence,  for  findings  of  fact  and  law,  no  find- 
ings having  been  made  by  the  master.  Counsel  for  complain- 
ant filed  a  brief  with  a  supplement  thereto,  while  counsel  for 
respondents  filed  none  whatever,  and  made  no  argument  be- 
fore the  court,  although  requested  so  to  do. 
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Complainant  by  his  bill  seeks  to  show  that  the  property 
described  in  the  complaint  really  belongs  to  one  of  the  princi- 
pal respondents,  although  it  stands  in  the  names  of  others  of 
them,  and  that  the  latter  should  be  held  trustees  in  the  prem- 
ises; that  the  property  was  transferred  in  fraud  of  creditors, 
and  complainant  being  such  a  creditor,  is  entitled  to  have  the 
same  subjected  to  the  payment  of  his  debt  The  suit  has  been 
pending  for  nearly  three  years.  A  large  amount  of  evidence 
was  taken  in  it.  The  pleadings  were  extensive  before  issue  was 
joined,  and  a  lai^e  number  of  exhibits  was  introduced,  most 
of  which  are  voluminous  in  character.  The  exhibits  being  all 
in  Spanish,  although  accompanied  by  translations,  are  of  a 
character  that  has  required  a  good  deal  of  labor  from  the  court 
in  their  examination.  The  court  has  also  expended  a  con* 
siderable  amount  of  time  in  an  examination  of  the  more  than 
usually  large  number  of  citations  given  in  complainant's  briefs. 

A  statement  of  the  case  may  be  made  as  follows:  For  a 
good  many  years  previous  to  1893,  during  the  Spanish  regirtie 
in  Porto  Rico,  a  family  by  the  name  of  Agostini  resided  at  and 
in  the  vicinity  of  Mayaguez  in  the  western  part  of  the  island 
of  Porto  Rico,  and  were,  it  seems,  planters  and  coffee  raisera 
of  considerable  means.  The  record  does  not  show  just  what  the 
exact  blood  relation  of  all  the  members  of  this  family  men- 
tioned in  the  record  is,  but  it  does  show  that  two  of  the 
principal  respondents,  Juan  Agostini  and  Pedro  J.  Agostini, 
are  father  and  son  respectively. 

It  appears  that  on  February  16,  1893,  Juan  Agostini,  the 
father,  who  had  been  a  man  of  means,  and  perhaps  still  con- 
tinued to  be,  made  his  four  promissory  notes,  all  of  which,  of 
course,  were  in  Spanish,  to  one  Pedro  Agostini  y  Fecini.  The 
first  of  these  notes  was  for  1814.41  pesos  and  ran  for  six 
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years,  becoming  due  llf'ebruary  28,-  ifeOT^;'  the  second  of  them 
was  for  1554.42  pesos  and  ran  for  beven  years,  becoming  due 
February  28,  1900;  the  third  was  for  2081.19  pesos  and  ran 
for  eight  years,  becoming  due  February  28,  1901;  and  the 
fourth  was  for  4,000  pesos  and  ran  for  nine  years,  becoming 
due  February  28,  1902,  It  does  not  appear  what  transaction 
the  giving  of  these  notes  grew  out  of.  All  of  these  notes,  by 
a  writing  to  that  effect  in  the  lower  left-hand  comer  of  each 
of  them,  were  guaranteed,  without  stating  that  it  was  for  value 
received,  by  the  son,  the  respondent  Pedro  J.  Agostini,  in  these 
Words :  "Garantizo  el  cumplimiento  de  esta  obligacion  con  re- 
liuncia  de  los  beneficios  de  excusion  y  ordei."  "Which,  it  seems, 
means  that  perhaps  the  guarantor  virtually  made  himself  a 
principal,  because  he  guarantees  their  payment  and  renounces 
his  supposed  legal  right  to  force  the  payee  first  to  exhaust  his 
remedy  against  .the  maker.  All  of  the  notes  were  thereafter 
duly  indorsed  by  the  payee  to  one  Pedro  R.  Agostini,  and  there- 
after by  the  latter  to  one  Charles  A.  Beatley.  Default  was 
lilade  in  the  payment  of  the  whole  of  all  of  them,  and  Beatley 
ther^eafter,  on  November  17,  1902,  some,  nine  months  after  the 
fast  of  the  notes  was  payable,  brought  a  suit  against  the  father 
and  son,  Juan  and  Pedro  J".  Agostini,  on  the  same,  and,  on  the 
sfecond.  day  of  December  of  that  year,  recovered  a  judgment 
against  them  on  the  notes  on  the  law  6ide  of  this  court,  which, 
when  reduded  to  gold,  amounted  to  $5,940.45,  to  which  was  to 
be  added  $24.20  costs.  Thereafter,  on  December  31,  1902, 
eiecdtion  was  duly,  issued  on;  the  judgment,'  and  later,  on 
January  5,  1903,  returned  nulla  borha  by  the  marshal.  A  year 
later,  on  January  7,  1904,  Beatley,  who,  it  seems,  .was  a  citizen 
of  the  United  States,  for  what  appears  <>h  the  face  of  the  paper 
to  be  an 'adequate  consideration,  assigned  this  judgnient  to  the 
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complainant,  Santiago  Quilichini,  a  citizen  of  the  Republic  of 
France.  It  does  not  appear  whether  Pedro  Agostini  y  Fecini, 
the  original  payee  of  :the  notes,  was  of  citizenship  different 
from  that  of  the  maker  and  guarantor  thereof,  who- were  Porto 
Kicans,  but  it  appears  no  jurisdictional  or  other  point  was  made 
on  that  account  in  the  suit  at  law,  where  the  judgment  waf( 
taken  on  the  default  of  the  defendants,  and  they,  at.  least,  ar^ 
probably  now  concluded  as  to  that;  . ; 

Eleven  days  after  he. acquired  the  judgment  as  aforesaid^  th^ 
complainant,  Qiiilichinij  on  January  18,  1904,  filed  this  bil^^ 
in  equity  against  the  said  Juaji  Agostini,  the  original  makef 
of  the  notes,  Pedro  J./ Agostini,  the  guarantor  of  them  as  afore- 
said, and  against  ane  Ana  Merle,  who  is  alleged  to  be  the  con- 
cubine of  the  said  P^dro  J.  Agostini,  and  againdt  one  Jose  V. 
Llanas  y  Ayala>  to  whom:  the  sttid  Ana  Merle  had  made,  or  at;- 
tempted  to  make;  a  .necent  intermediate  transfer  of  the  propeif- 
ty  in  question  as  hereinafter  set  out;  and  against  the  ten  il- 
legitimate respondent  children  of  the  said  Ana  Merle,  most  of 
whom  were. minors,  an^d  to  whom  the  said  Ana  Merle,  throug)i 
the  said  Jose  V.  Lianas  y :Ayala,'had  transferred,  or  attempted 
to  transfer,  the  property  in  question.  ;  ^. 

It  would  not  be  profitable  at  this  place  to  describe  in  detaij 
the  piece  of  real  estate' in  controversy.  Suffice  it  to  say,  that 
it  is  a  farm  known  aa^  "UToublet"  (nearly  all  firioas  or  farms 
in  Porto  Rico  have  prdper  names  by  which  they  are  known  in 
the  community  and  in  the  registry  offices).  It  is  situated  over 
in  the  vicinity  of  Mayaguei  and  consists  of  60.42  cuerdasand 
has  a  very  considerablie  atnouht  of  improvements  thereon.  Th^ 
respondent  Pedro  J.  Agostini  jhad  owned  this  farm  for  a  numb^ 
of  years,  having  purchased  it  from  his  father,  the  respondent 
Juan  Agostini.  'On  May: 2,  1894,  more  than  fourteen  mondia 
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after  guaranteeing  the  notes  in  question,  the  said  Pedro   J. 
Agostini  conveyed  this  farm  to  the  respondent  Ana  Merle,  the 
deed  setting  out  the  alleged  fact  that  he  received  4,000  pesos 
therefor.     This  transfer,  it  will  be  noticed,  was  nearly  five 
years  before  any  of  the  four  notes  which  the  said  respondent 
had  guaranteed  were  payable,  and  about  eight  years  before  the 
last  one,  which  was  for  the  largest  amount,  would  become  due. 
It  is  not  in  evidence  that  the  said  Pedro  J.  Agostini  was  in- 
debted to  any  person  whatsoever  at  the  time  he  made  this 
transfer  in  1894,  other  than  such  contingent  liability  as  could 
be  claimed  to  exist  because  of  the  guaranteeing  of  the  notes  in 
question;  but  it  is  in  evidence  that  he  was  at  such  time,  and 
for  at  least  six  or  seven  years  thereafter,  a  wealthy  man  in  the 
said  community,  with  large  credit.     In  fact,  counsel  for  com- 
plainant in  the  fifth  paragraph  of  his  brief  sets  out:  'That 
Pedro  J.  Agostini  was  a  man  of  property  at  the  time  of  the 
alleged  sale  on  May  2,  1894,  with  a  large  credit  in  the  house 
of  Bchultze  &  Company  of  Mayaguez,  and  capable  of  making 
large  purchases,  and  known  as  a  wealthy  man,  and,  up  to  with- 
in a  couple  of  years  last  past,  or  just  before  our  original  suit 
(November,  1902),  was  possessed  of  a  large  credit  in  said 
house,  which  credit  had  been  of  some  fifteen  years'  standing." 
A  Mr.  Federico  Philippi,  a  member  of  the  firm  of  Schultze  & 
Company  of  Mayaguez,   testified   in  the  cause  that  the  re- 
spondent Pedro  J.  Agostini,  between  the  latter  part  of  1898 
and  the  latter  part  of  1899,  possessed  a  credit  in  his  house 
of  Schultze  &  Company  of  nearly  35,000  pesos,  which  re- 
mained there  for  some  time,  said  Agostini  paying  it  out  gradual- 
ly from  time  to  time  by  checks,  orders,  and  transfers,  the  last 
of  it  being  a  few  dollars  which  he  checked  out  the  latter  part 
of  July,  1900,  and  that  his  house  had  had  business  dealings 
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witli  himself  and  his  father  for  some  fifteen  or  more  years 
previously. 

It  appears  in  evidence  that  on  November  3,  1902,  or  some 
nine  months  after  the  last  of  the  notes  was  due,  and  eight  and  a 
half  years  after  she  had  received  the  property  in  question,  the 
respondent  Ana  Merle  transferred  it  by  a  proper  deed,  for  an 
alleged  consideration  of  $3,000,  to  the  respondent  Jose  V.  Lia- 
nas y  Ayala,  and  nine  days  later,  on  November  12,  1902,  the 
said  Lianas  retransf erred  it  by  her  request,  when  he  asked  to 
rescind  the  sale,  to  her  ten  children,  who  are  made  respondents 
herein  as  aforesaid,  both  deeds  being  recorded  the  same  day. 
A  great  deal  of  evidence  was  introduced  by  complainant  to  show 
the  bad  faith  of  this  transfer  of  the  farm  to  Lianas  and  its  re- 
transfer  to  the  children,  but,  even  if  this  is  true,  we  do  not 
think  it  is  material  in  the  view  we  take  of  the  case. 

It  also  appears  from  the  evidence  that  along  in  about  the 
year  1899  the  respondent  Pedro  J.  Agostini  began  to  put  prop- 
erty out  of  his  hands  and  to  give  some  of  it  to  this  woman,  Ana 
Merle,  and  began  to  dispose  of  his  property  pretty  generally, 
and  that  he  was  perhaps  indebted  somewhat  at  this  latter  date. 
At  least  one  creditor,  a  Mr.  Todd,  after  getting  judgment  against 
him  for  some  two  or  three  thousand  dollars,  followed  one  of  the 
transactions  where  property  had  been  transferred  while  a  chan- 
cery lis  pendens  was  in  force,  and  recovered  it.  That  case, 
Eomeu  v.  Todd,  ante,  p.  9,  is  now  pending  in  the  Supreme  Court 
of  the  United  States  on  the  important  question  of  the  binding 
force  of  a  chancery  lis  pendens  in  this  court  in  Porto  Kico.* 

The  court  has  never  seen  any  of  the  parties  mentioned  in 
the  bill  of  complaint,  and  has  no  personal  knowledge  of  any  of 


•[Reversed  in  206  U.  S.  358,  51  L.  ed.  1093,  27  Sup.  Ct.  Rep.  724.] 
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them  or  of  their  situation,  save  as  shown  by  the  record,  and 
does  not  know,  save  in  that  way,  what  their  domestic  relations 
are.     The  record  shows  a  peculiar  condition  of  affairs  and 
would  lead  to  the  inference  that  there  was  no  law  enforced  in 
Porto  Rico  in  Spanish  days,  of  the  character  of  the  act  of  Con- 
gress known  as  the  Edmunds  act.     Whether  this  man  Pedro 
J.  Agostini  has  a  lawful  wife  does  not  appear,  but  it  is  in 
evidence  that  he  is  a  white  man  and  that  Ana  Merle  is  an  il- 
literate negro  woman,  the  daughter  of  one  Isabel  Merle,  who 
was  perhaps  a  slave  or  servant  in  the  Merle  family  of  that 
vicinity  for  many  years  in  Spanish  days.    It  is  further  in  evi- 
dence that  the  respondent  Pedro  J.  Agostini  lived  with  this 
woman,  Ana    Merle,  at   times  for    many    years  on    different 
ranches  or  fincas,  including  the  one  in  question,  and  that  he 
has  had  by  her  at  least  ten  children,  that  she,  or  they,  are  bring- 
ing up  and  sending  to  school.     There  is  also  considerable  evi- 
dence showing  that  Ana  Merle  has  always  considered  herself 
a  single  woman,  because  she  has,  at  different  times,  had  over-, 
seers  or  business  agents  to  manage  her  affairs,  to  whom  she  has 
given  powers  of  attorney  to  do  so,  and  at  times  she  gave  such 
powers  of  attorney  to  the  respondent  Pedro  J.  Agostini,  who 
transacted  considerable  business  for  her  in  many  ways,  even 
when  living  in  her  house.     Nevertheless,  it  is  unquestionably 
proved  that  both  the  said  Pedro  J.  Agostini  and  the  said  Ana 
Merle  considered  themselves  not  to  be  husband  and  wife,  and 
that  the  entire  community  was  of  the  same  opinion,  and  con- 
sidered them  as  living  together  without  the  sanction  of  law,  and 
that  they  went  by  their  separate  names  in  the  community.     In 
fact,  it  was  proved  that  several  times  after  the  birth  of  some 
of  the  children  they  both,  with  many  w^itnesses,  went  before 
the  Ipcal  courts  and  the  local  registry  offices,  and,  in  compli- 
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ance  with  some  local  law,  as  it  appears,  acknowledged  the  par- 
entage of  the  illegitimate  children,  and  had  such  fact  duly 
passed  upon  hy  the  courts  and  recorded  in  the  registry  oflSces. 
Evidence  showing  this  fact  as  to  the  children,  Edgardo  Merle, 
bom  April  28,  1899;  Gaspar  Merle,  bom  January  6,  1893, 
and  Adela  Merle,  born  October  18,  1894,  was  duly  presented. 
It  will  be  noticed  that  the  children  were  given  the  mother's 
name,  evidently  because  of  this  illegitimate  birth. 

Speaking  of  the  equities  of  the  parties  from  a  moral  point 
of  view,  it  does  not  appear,  as  stated,  just  who  this  Pedro  Agos- 
tini y  Fecini,  to  whom  the  notes  were  made,  is,  or  what  con- 
sideration he  paid  for  them,  save  from  the  face  of  the  notes. 
Neither  does  it  appear  what  consideration  Pedro  R.  Agostini 
gave  for  them  when  they  were  indorsed  to  him,  nor  what  amount 
he  received  for  them  when  he  sold  them  to  Beatley,  or  whether 
the  latter  in  fact  received  $5,000  therefor,  as  set  out  in 
the  assignment  he  made  of  the  judgment  to  Quilichini.  The 
respondents  are  probably  all  concluded  as  to  these  questions, 
because  it  is  well  settled  that  a  judgment  cannot  be  collaterally 
attacked  as  a  general  proposition,  but  there  are  intimations  in 
some  cases  that  a  vendee  of  property  claimed  to  have  been 
sold  in  fraud  of  creditors,  not  having  been  a  party  to  the  original 
suit  on  which  the  creditor  obtained  the  judgment,  does  have  a 
right  to  attack  the  judgment  collaterally  in  order  to  show  wheth- 
er or  not  the  party  seeking  to  set  the  conveyance  aside  is  in 
fact  a  creditor.  Thomson  v.  Crane,  73  Fed.  333 ;  Esty  v.  Long, 
41  N.  H.  105.  The  answer,  however,  in  this  case,  does  not 
attack  the  judgment  on  this  ground. 

A  good  deal  of  argument  is  made  in  complainant's  brief, 
based  on  the  peculiar  and  illegal  relation  of  Pedro  J.  Agostini 
and  Ana  Merle,  and  on  the  alleged  fact  that  she  is  an  ignorant 
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and  illiterate  negress,  in  an  apparent  effort  to  induce  the  court 
to  resolve  all  doubts  against  these  two  particular  respondents, 
and  hold  the  property  in  question  subject  to  the  payment  of 
the  judgment  now  owned  by  complainant     With  the  social 
status  and  doings  of  these  respondents  or  the  consideration  be- 
hind the  making  of  the  several  assignments  of  the  notes  in 
question,  the  court  has  nothing  to  do  save  in  so  far  as  the  re- 
lation and  acts  of  such  parties  under  the  law  raise  presump- 
tions or  force  the  court  to  resolve  questions  of  fact  one  way  or  | 
the  other.     See  Kirby  v.  Tallmadge,  160  TJ.  S.  379,  40  L,  ed. 
463,  16  Sup.  Ct.  Eep.  349 ;  Clements  v.  Moore  (Clements  v.  ! 
Nicholson)  6  Wall.  299,  18  L.  ed.  786. 

It  is  unquestionably  the  settled  law,  in  the  absence  of  any 
local  statute  requiring  a  different  rule,  in  so  far  as  the  Supreme  | 

Court  of  the  United  States  is  concerned,  and  which,  of  course, 
is  binding  here,  that  a  husband  has  a  right  to  settle  a  portion  ! 

of  his  property  upon  his  wife  and  thus  provide  against  the 
vicissitudes  of  fortune,  when  it  can  be  done  without  impairing 
existing  claims  of  creditors.  Mr.  Justice  Field,  when  stating 
this  rule  in  the  case  of  Bean  v.  Patterson,  122  IT.  S.  499,  30 
L.  ed.  1127,  7  Sup.  Ct.  Rep.  1298,  reviews  the  leading  cases  in  ' 

that  court  upon  tliis  subject,  beginning  with  Sexton  v.  Wheaton, 
8  Wheat.  229,  6  L.  ed.  603.  The  case  is  profitable  reading  on 
this  important  question.  I 

We  believe  that  it  is  also  now  a  well-established  rule  that 
creditors  whose  claims  arise  after  the  making  of  a  transfer 
complained  of,  and  who  were  not  induced  to  extend  the  credit 
on  representations  that  the  debtor  owned  the  property  in  ques- 
tion, will  not  be  heard  to  complain  of  it,  unless  they  can  also 
show  that  the  debtor  and  the  vendee  contemplated  the  creation 
of  the  debt  themselves  before  the  transfer  was  made.    Hinde  v. 
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Longworth,  11  Wheat.  198,  6  L.  ed.  454;  Gamer  v.  Second 
Nat  Bank,  161  U.  S.  420,  38  L.  ed.  218, 14  Sup.  Ct.  Kep.  390 ; 
Graham  v.  La  Crosse  &  M.  R.  Co.  102  U.  S.  148,  26  L.  ed.  106. 
In  this  latter  case,  Mr.  Justice  Bradley  holds  that  even  a  cor- 
poration, solvent  at  the  time,  and  with  no  intent  to  defraud 
creditors,  can  dispose  of  its  land  for  an  inadequate  considera- 
tion or  by  voluntary  conveyance  without  its  subsequent  creditors 
having  any  right  to  question  the  transaction. 

Whether  liiese  notes,  being  dated  about  a  year  before  the 
transfer  in  question,  although  being  then  only  a  contingent 
liability,  can  be  said  to  have  been  an  existing  previous  debt, 
is  not  so  well  settled.  See  Thomson  v.  Crane,  supra,  and  the 
extracts  from  many  cases  cited  therein.  But  the  question  is 
settled,  we  think,  that  if,  at  the  time  of  the  making  of  the 
transfer,  there  was  no  intent  in  the  minds  of  the  parties  to 
defraud  the  holder  of  those  notes,  and  the  respondent  Pedro 
J.  Agostini  reserved,  or  had  other  ample  means  at  the  time 
with  which  to  pay  all  his  debts,  including  even  this  then 
somewhat  remote  contingency,  the  transfer  cannot  be  questioned. 
See  Mattingly  v.  Nye,  8  Wall.  370,  19  L.  ed.  380,  and  cases 
eited;  Carr  v.  Breese,  81  N.  Y.  584;  Lloyd  v.  Fulton,  91  U. 
S.  480,  23  L.  ed.  363.  In  the  latter  case,  a  husband  who  had 
settled  some  property  on  his  wife  was  solvent  at  the  time  and 
still  possessed  two  and  one-half  times  the  amount  of  his  debts. 
The  transaction  was  based  on  good  faith  and  free  from  the 
taint  of  any  dishonest  purpose,  and  the  court  upheld  the  trans- 
action as  against  creditors.  The  American  &  English  Encyclo- 
pedia of  Law,  2d  ed.  vol.  14,  p.  306,  after  showing  in  previous 
pages  the  fa-eat  conflict  that  formerly  obtained  in  the  opinion  of 
judges  as  to  whether  or  not  voluntary  conveyances  should  be 
fostained  when  made  at  a  time  when  the  grantor  was  not  in- 
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solvent,  proceeds  to  assert  that:  "It  is  therefore  held  in  a  ma- 
jority of  jurisdictions  that  if  the  donor,  at  the  time  of  the  gift, 
was  in  prosperous  circumstances  and  possessed  of  ample  means 
to  pay  his  debts,  and  the  gift  was  a  reasonable  one  according  to 
the  purpose  for  which  it  was  made,  it  is  valid  and  will  not  be 
vitiated  by  the  subsequent  insolvency  of  the  donor,  not  produced 
by  causes  existing  at  the  time  of  the  conveyance."  Many.  Eng- 
lish authorities  are  cited  in  support  of  this  doctrine  and  a  large 
number  of  citations  from  the  Supreme  Court  of  the  United 
States  and  from  a  large  number,  if  not  an  actual  majority,  of 
the  states  of  the  Union. 

We  have  examined  all  of  the  citations  to  the  local  statutes  in 
complainant's  brief  and  we  can  find  nothing  in  the  sections  called 
to  our  attention  of  either  the  mortgage  law  or  the  Civil  Code 
that  shows  the  law  here  in  Porto  Rico  previous  to  the  American 
occupation  to  have  been  different  in  any  substantial  aspect  from 
the  law  of  the  several  states  of  the  Union,  as  to  the  complete 
dominion  of  a  man  over  his  property  when  not  indebted  or  in- 
tending to  defraud;  but  we  do  find  that  by  §  190  of  the  pres- 
ent Civil  Code,  which  is  but  a  re-enactment  of  §  143  of  the  law 
as  it  was  before  the  adoption  of  the  Code,  the  father  of  ille- 
gitimate children  is  obliged  to  support  the  mother  and  the 
children  until  the  latter  have  arrived  at  the  age  of  eighteen 
years,  and  is  obliged  to  bear  the  expense  of  their  education  and 
of  giving  such  children  a  profession  or  trade  in  accordance  with 
his  social  position.  It  appears,  therefore,  to  the  court,  that  the 
law  as  above  quoted,  with  reference  to  the  right  of  the  husband 
to  settle  upon  his  wife,  even  without  consideration  in  money, 
some  of  his  property  at  a  time  when  he  is  not  indebted,  or  when 
he  has  plenty  of  other  means  to  pay  what  debts  he  owes,  has 
peculiar  application;  and  we  think  this  man,  Pedro  J.  Agos- 
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tini,  had  a  legal  right  in  1894  to  make  the  transfer  in  question. 
He  was  obliged  by  law  to  support  this  woman  and  these  children, 
and  if  he  did  it  without  depriving  himself  of  ability  to  pay  the 
debt  in  question,  we  do  not  think  the  law  now  permits  this 
complainant  to  set  the  transaction  aside.  If,  in  fact,  Agostini 
did,  at  a  much  later  date,  as  the  proofs  tend  to  show,  convey 
some  of  his  property  in  fraud  of  complainant  as  a  contingent 
creditor,  the  bill  should  have  sought  to  reach  that  particular 
property,  and  not  the  property  in  question. 

We  feel  bound  on  the  evidence  to  find  the  fact  to  be,  and  we  do 
so  find,  that  respondent  Pedro  J.  Agostini,  in  May,  1894,  when 
the  transfer  in  question  was  made,  had  no  intention  whatsoever 
of  defrauding  the  holder  of  these  notes;  and  we  further  find 
that  the  notes  were  not  accepted  by  anyone  and  the  credit  was 
not  extended  on  the  strength  of  the  said  Agostini  being  possessed 
of  or  owning  the  property  in  question.  We  think  these  findings 
fully  warranted,  notwithstanding  the  fact  that  it  is  probably 
true,  under  the  evidence,  that  seven  or  eight  years  later  the 
said  Agostini  did  proceed  to  dispose  of  his  property  with  intent 
to  hinder,  delay,  and  defraud  his  creditors,  including  even  the 
holder  of  these  particular  notes.  But  we  do  not  think  this  in 
any  manner  niilitates  against  the  bona  fides  of  thfe  former  trans- 
action. The  transfer  in  question  was  made  by  a  proper  public 
instrument,  as  required  by  law,  and  the  same  was  duly  recorded 
and  remained  on  the  records  without  being  attacked  from  1894 
until  1904,  a  period  of  about  ten  years.  The  presumption  from 
all  of  the  evidence  in  the  case,  although  not  entirely  satisfactory, 
is  that  the  maker  of  the  notes  in  question  was  a  man  of  means 
at  the  time  of  the  making  of  the  same,  and  for  many  years  there- 
after ;  and  it  is  certain  that  the  son,  Pedro  J.,  was  then  wealthy 
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and  remained  so  for  many  years  thereafter,  and  we  so  find  tii» 
fact  to  be. 

There  is  abundant  evidence  that,  no  matter  how  Ana  Merle 
may  have  lived  through  these  intervening  years  with  the  re- 
spondent Pedro  J.  Agostini,  she  exercised  dominion  and  owner- 
ship over  the  property  in  question  adverse  to  all  the  world; 
and  we  do  not  think  this  dominion  is  in  law  affected  by  the  fact 
that  the  said  Agostini  was  living  at  her  house  most  or  a  great 
portion  of  such  time.  The  burden  is  upon  complainant  to  show 
his  right  to  subject  this  particular  property  to  the  payment  of 
his  debt,  by  a  preponderance  of  the  evidence,  and  to  show  that, 
in  equity,  it  belongs  to  Agostini.  Neither  the  woman  Merle 
nor  Agostini  went  upon  the  stand,  for  what  reason  the  court  is 
not  advised,  unless  to  avoid  a  painful  cross-examination.  We 
are  aware  that,  because  the  transfer  is  attacked,  all  presump- 
tions will  be  taken  against  them  because  of  their  failure  to  thus 
go  upon  the  stand  in  this  civil  proceeding.  Kirby  v.  Tallmadge, 
160  TJ.  S.  379,  40  L.  ed.  463, 16  Sup.  Ct  Eep.  349.  But  giving 
that  fact  all  the  weight  to  which  it  is  entitled,  we  cannot,  on 
the  evidence  before  us,  see  how  the  complainant  is  entitled  to 
recover,  and  therefore  the  bill  will  be  dismissed  with  costs, 
and  it  is  so  ordered.  Any  notice  of  lis  pendens  or  warning  no- 
tice that  may  have  been  filed  in  the  premises  will  be  canceled 
in  the  proper  registry  office. 
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MAXIMO  MARRERO  SANTANA 

V. 

MARQUEZ  &  COMPANY- 


8an  Juan,  Law,  No.  403. 

1.  The  diversity  of  citizenship  necessary  to  give  the  court  Jurisdietion 

exists  in  a  suit  by  a  citizen  of  Porto  Rico  against  a  partnership  or- 
ganized under  the  laws  of  Porto  Rico,  whose  members  are  citizens  of 
Spain. 

2.  Such  a  partnership  is  neither  a  corporation  nor  such  a  joint  stock  asso- 

ciation that  the  jurisdiction  of  this  court  can  be  predicated  upon  its 
supposed  citizenship. 

3.  Such   a   partnership    has   no   citizenship   for    jurisdictional    purposes, 

whether  general  or  "en  oomandita." 

4.  Articles  116  and  122  of  the  Ck)de  of  Ck>mmerce,  §  36  of  the  Civil  Code, 

and  the  Bruguera  Case,  vol.  25,  p.  467  (Supreme  Court  of  Spain), 
Jurisprudencia  Civil,  construed. 

Order  filed  December  6,  190<L 


Frank  Anionsanti,  Esq.,  attorney  for  plaintiff. 

F.  H.  Dexter,  Esq,,  Felipe  Cuchi,  Esq.,  Cay.  Coll  y  Cuchi, 
Esq.,  attorneys  for  defendant 

RoDET,  Judge,  delivered  the  following  opinion: 

This  is  a  suit  in  ejectment  brought  by  the  plaintiff  to  eject 
the  defendants  from  731/^  cuerdas  of  land  situated  in  the  munici- 
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pal  jurisdiction  of  XJtuado  in  this  island  of  Porto  Rico,  and  to 
recover  damages  for  the  wrongful  detention  thereof.  The  de- 
fendants at  the  proper  time  filed  what  amounts  to  a  general  de- 
nial (or  a  plea  of  not  guilty  in  ejectment),  but  by  leave  there- 
after, without  disturbing  the  latter  pleading,  moved  to  dismiss 
for  want  of  jurisdiction,  on  the  ground  that  there  is  no  such 
diverse  citizenship  shown  by  the  face  of  the  declaration  or  ex- 
isting in  fact,  as  would  authorize  this  court  to  retain  the  cause. 

The  declaration  alleges  that:  ^^The  plaintiff  is  a  citizen  and 
resident  of  Porto  Rico  and  that  the  defendant  firm  of  Marquez 
&  Company  is  one  doing  business  in  the  town  of  Utuado,  island 
of  Porto  Rico,  and  that  the  said  Antonio  Marquez  Borras  is 
a  special  partner  and  the  said  Bernardo  Marquez  RuUan  is  the 
managing  partner  of  said  firm,  and  all  of  which  defendants  are 
subjects  of  the  King  of  Spain." 

The  motion  to  dismiss  alleges  that  the  defendant  concern 
was  organized  as  a  mercantile  society  or  company  on  the  4th  day 
of  August,  1896,  in  the  city  of  San  Juan,  in  accordance  with 
the  laws  of  Spain  then  in  force  on  this  island,  by  reason  of 
which  it  became  and  was  an  artificial  society  or  company,  hav- 
ing a  separate  judicial  entity,  with  power  to  sue  and  be  sued 
as  such,  independently  of  its  members,  and  that  the  title  to  the 
property  sought  to  be  recovered  in  this  action  stands  in  its  name 
as  a  firm,  and  not  in  the  names  of  the  individual  partners,  in 
the  land  registry  ofiice  of  the  district  where  it  is  situated.  That, 
by  its  articles  of  association,  a  certified  copy  of  which  is  filed 
with  the  motion,  its  life  was  first  limited  to  six  years,  and  that 
in  March,  1904,  several  years  after  the  American  occupation, 
with  some  slight  changes,  it  was  continued  in  existence  for  an 
additional  ten  years  by  a  proper  supplemental  public  instru- 
ment executed  before  a  notary. 
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The  defendant  concern  alleges  that  by  virtue  of  this  exten- 
sion and  modification  of  its  existence,  it  became  a  citizen  of 
Porto  Kioo,  and  that  therefore,  under  the  law  and  imder  the 
mling  of  this  coiirt  in  the  case  of  Vallecillo  y  Mandry  v.  Ber- 
tran,  ante,  p;  46,  both  parties  to  the  controversy  being  Porto 
Kicans,  the  court  is  without  jurisdiction  in  the  premises. 

The  motion  raises  the  very  important  question  as  to  whether 
or  not  limited  and  other  partnerships  of  the  different  kinds 
that  are  authorized  by  law  in  Porto  Rico,  being,  as  it  is  said, 
by  law  "judicial  persons"  or  legal  entities,  are  citizens  in  the 
same  sense  that  the  Supreme  Court  of  the  United  States  has 
held  full-fledged  corporations  in  the  several  states  of  the  United 
States  to  be  for  purposes  of  Federal  jurisdiction  in  "contro- 
versies between  citizens  of  different  states/'  See  St.  Louis  & 
S.  P.  R.  Co.  V.  James,  161  U.  S.  546,  40  L.  ed.  802,  16  Sup. 
Ct  Rep.  621 ;   Carter,  Jurisdiction  of  Fed.  Courts,  pp.  36-54. 

This  modem  holding  by  the  Supreme  Court  of  the  United 
States  that,  for  the  purposes  of  Federal  jurisdiction  imder  the 
Constitution,  it  will  presume  that  all  of  the  stockholders  of 
-corporations  of  any  particular  sta.te  are  citizens  of  that  state, 
and  hence  the  corporation  itself  is  not  only  a  "person,"  but  a 
citizen  thereof,  was,  it  seems,  eventually  very  reluctantly  ar- 
rived at,  and  was  slowly  approached  through  a  long  line  of 
decisions,  b^inning  as  long  ago  as  1809,  with  the  case  of  Bank 
of  United  States  v.  Deveaux,  5  Cranch,  61,  3  L.  ei  38,  and  con- 
tinuing thereafter  for  practically  three  quarters  of  a  century. 
See  St.  Louis  &  S.  F.  R.  Co.  v.  James,  supra. 

Not  only  have  many  members  of  the  Supreme  Court  itself 
expressed  their  reluctance  in  dissenting  opinions  and  otherwise 
at  the  gradual  approaches  made  toward  this  holding,  but  other 
judges,  text  writers,  and  considerable  numbers  of  the  bar  gen- 
ii. PoBTo  Rico.— 18. 
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erally,  have  criticized  it.  Carter,  Jurisdiction  of  Fed.  Courts, 
pp.  27,  et  seq.  and  note.  "In  its  discussion,  the  Supreme 
Court  was  forced  to  practically  reverse  itself  upon  more  than 
one  occasion,  and  the  dissenting  opinions  submitted  by  a  minor- 
ity of  the  court  are  vigorous  in  arguments  and  are  repeatedly 
insisted  upon  at  length."  Ibid.  See  also  6  Thompson  on  Cor- 
porations, §  7448. 

When,  therefore,  efforts  were  made  to  extend  this  holding  of 
the  Supreme  Court  of  the  United  States  so  as  to  include  joint 
stock  companies  and  other  artificial  legal  entities  less  than  cor- 
porations, a  storm  of  conflicting  opinion  and  protest  arose. 

Judge  Hammond,  of  the  circuit  court  of  the  northern  dis- 
trict of  Ohio,  in  the  case  of  Imperial  Ref.  Co.  v.  Wyman,  3  L. 
R.A.  503,  38  Fed.  574,  expresses  the  protesting  sentiment 
rather  strongly  in  these  words :  "One  has  only  to  reflect  a  mo- 
ment upon  the  well-known  and  interesting  conflict,  political 
and  judicial,  which  has  raged  over  the  ruling  of  the  Supreme 
Court  that  a  corporation  may,  by  a  fiction,  be  brought  within 
the  designation  of  the  constitutional  term  'citizen  of  a  state,'  to 
see  that  the  courts  may  well  halt  before  extending  any  further, 
as  our  Constitution  now  stands,  the  business  of  creating  artifi- 
cial citizens  of  the  states  by  taking  within  the  fiction  already 
established  any  other  than  legitimate  corporations  de  jure,  and 
thus  acquiring  jurisdiction  over  partnerships  or  associations 
that  are  called  quasi  corporations  and  corporations  de  facto, 
merely  to  obtain  this  jurisdiction ;  and  I  cannot,  as  now  advised, 
assent  to  the  circuit  rulings  in  that  direction.  ...  If  the 
jurisdiction  is  to  be  maintained  it  is  not  by  the  assimilation  of 
these  nondescript  organizations  into  corporations,  for  the  Con- 
stitution does  not  use  that  term,  but  by  an  expansion  of  the  pow- 
er of  the  court  and  the  selection  of  a  similar  material  out  of 
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which  to  manufacture  other  artificial  ^citizens'  of  a  similar  or 
analogous  character  to  those  already  admitted  to  this  privilege 
of  the  Constitution.  Or,  to  be  more  precise, — for  it  is  ad- 
mitted on  all  hands  that  this  creation  of  an  artificial  'citizen' 
is  [the  product  of]  a  somewhat  dubious  process, — we  are  to  ex- 
tend the  absolutely  conclusive  legal  presumption  in  favor  of 
corporations,  that  all  the  incorporators  are  citizens  of  the  state 
granting  the  charter,  to  organizations  which  have  no  charter, 
strictly  speaking,  but,  by  authority  of  statute,  exercise  an  analo- 
gous privilege  of  suing  and  being  sued  by  a  common  name  or 
style,  instead  of  in  their  individual  personalities.  That  the  same 
reason  may  be  given  for  extending  the  presumption  as  is  given 
for  its  original  establishment  there  can  be  no  doubt ;  but  whether 
its  extension  may  not  provide  a  too  easy  method  of  evading  the 
Constitution  deserves  careful  consideration  at  our  hands."  . 

This  same  conflict  of  judicial  opinion  exists  as  to  whether 
limited  partnerships,  which  are  given  some  of  the  attributes  of 
corporations  by  the  statutes  of  several  of  the  states,  can  be  con- 
sidered as  within  this  doctrine  of  the  Supreme  Court,  and  it 
is  said  that,  at  least  at  circuit,  there  exists  nearly  as  much  dif^ 
ference  of  judicial  opinion  on  the  matter  as  there  does  about 
the  main  doctrine.  Carter,  Jurisdiction  of  Fed.  Courts,  p; 
58.  In  fact,  it  was  held  in  Youngstown  Coke  Co.  v.  Andrews 
Bros.  Co.  79  Fed.  669,  that  such  a  concern,  when  it  possessed 
many  of  the  attributes  of  a  corporation,  under  the  laws  of 
Pennsylvania,  could  sue  in  a  Federal  court  of  another  state, 
irrespective  of  the  citizenship  of  its  individual  members.  That 
doctrine  had  been  denied  in  Carnegie  v.  Hulbert,  3  C.  C.  A. 
391,  10  U.  S.  App.  464,  53  Fed.  10. 

A  line  of  cases  is  also  to  be  found,  arising  under  the  statutes 
of  New  York,  holding  for  Federal  jurisdiction  in  joint  stock 
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'association  cases^  because/ under  the  laws  of  that  state,  such 
concerns  have  perpetual  succession  and  can  make  contracts  in 
the  name  thereof,  and  can  sue  and  be  sued  in  the  name  of  the 
■president  or  treasurer.  Maltz  v.  American  Exp.  Co.  1  Flipp. 
611,  Fed.  Cas.  No.  9,002;  Fargo  v.  Louisville,  N.  A.  &  C.  R 
Co.  10  Biss.  273,  6  Fed,  787 ;  Baltimore  &  O.  R.  Co.  v.  Adams 
Exp.  Co.  22  Fed.  404.  These  latter  cases  seem  to  proceed  on 
the  idea  that  when  the  suit  is  brought  against  the  president  or 
treasurer,  he  being  a  citizen  of  the  state  where  the  concern 
'  was  created,  there  coidd  be  no  objection  to  the  jurisdiction.  The 
same  doctrine  seems  to  be  held  as  to  joint  stock  compani^  of 
Pennsylvania.    See  Bushnell  v.  Park  Bros.  &  Co.  46  Fed.  209. 

But  in  the  case  of  Liverpool  &  L.  Life  &  F.  Ins.  Co.  v.  Massa- 
chusetts (Liverpool  &  L.  Life  &  F.  Ins.  Co.  v.  Oliver)  10  Wall. 
566,  19  L.  ed.  1029,  the  Supreme  Court  of  the  United  States 
'  held  to  the  doctrine  in  joint  stock  association  cases  for  several 
"reasons,  stating  that  it  had  an  artificial  name  to  contract  under, 
could  sue  and  be  sued  in  the  name  of  its  officers,  that  it  was  an 
entity  .distinct  from  its  members,  and  that  its  charter  had  a 
provision  for  its  perpetuity  by  transfer  of  its  shares.  But  it 
seems,  under  a  later  decision,  announced  in  Chapman  v.  Bar- 
ney, 129  U.  S.  677,  32  L.  ed.  800,  9  Sup.  Ct  Rep.  426,  the 
court  held  that  nothing  less  than  all  of  these  attributes  is  suffi- 
*  cient  to  give  Federal  courts  jurisdiction  on  the  ground  of  citizen- 
•ship. 

It  seems  that  under  the  civil  law  as  in  force  in  the  state  of 

.Louisiana,  partnerships  are  a  legal  entity,  possessing  some  of 

'the  attributes  of  a  corporation.     Pilcher's  Succession,  39  La. 

Ann-  862, 1  So.  929.    And  it  was  held  in  one  case  in  that  state, 

in  a  Federal  court,  that  an  alien  could  sue  a  partnership  in  that 

'^tate,  even  when  one  of  the  partners  was  also  an  alien,  because 
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of  the  partnership  being  a  legal  entity.    Liverpool^  B.  &  B.  P. 
Nav.  Co.  V.  Agar,  4  Woods,  201, 14  Fed.  615. 

An  examination  of  the  articles  of  copartnership  as  originally 
entered  into  between  the  defendants  in  this  case,  and  as  extended, 
in  1904,  shows  it  to  be  nothing  more  or  less  than  a  plain  part- 
nership, with  some  of  the  provisions,  that  usually  characterize 
a  limited  partnership,  as  between  the  partners  themselves.  Wc 
have  examined  arts.  116  and  122  of  the  Code  of  Commerce,  as 
well  as  §  35  of  the  Civil  Code  of  Porto  Rico,  and  the  decision 
in  the  Bruguera  Case  in  the  Supreme  Court  of  Spain,  vol.  25, 
Jurisprudencia  Civil,  p.  457,  all  as  cited  by  oounsel  for  defend- 
ants in  this  case,  and  we  find  nothing  in  any  of  those  laws  that 
even  attempts  to  do  more  with  partnerships  than  to  create  them 
under  certain  circumstances  into  ^'judicial  persons."  Most  of 
these  Code  provisions  of  the  island  as  to  partnerships,  as  we 
view  them,  are  mere  statements  declaratory  of  the  ordinary 
rights  which  the  partners  have  any  way.  We  cannot  see  what 
difiFerence  it  would  make  for  the  court  to  determine  to  which 
of  the  several  classes  of  partnership  described  in  the  local  law 
the  one  in  question  belongs;  nor  do  we  pass  upon  the  question 
as  to  whether  certain  provisions  as  to  partnerships  in  the  Com- 
mercial Code  of  the  island,  of  which  there  appears  to  the  court 
to  be  grave  doubt,  are  actually  in  force  or  not.  In  the  absence 
of  any  articles  of  copartnership,  this  defendant  firm  could,  in 
our  opinion,  be  sued  in  the  manner  in  which  this  suit  is  brought 
against  it.  Neither  do  we  consider  it  material  to  decide  whether 
or  not  it  is  a  compaiiia  en  comandita  or  whether  it  possesses  a 
separate  judicial  personality  of  and  by  itself,  distinct  from  itrf 
members,  by  which  it  can  sue  and  be  sued ;  because,  even  though 
it  be  held  to  be  a  "judicial  person,"  it  possesses  none  of  the  at' 
tributes  of  either  a  joint  stock  company  or  a  corporation,  such 
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as  having  negotiable  shares  of  capital  stock,  perpetual  succes- 
sion,  a  corporate  seal,  etc.,  and  this  is  far  from  being  a  joint 
stock  company  or  corporation  of  the  important  character  regard- 
ing which  the  Supreme  Court  of  the  United  States  so  reluctant- 
ly indulges  the  nonimpeachable  presumption  that  all  of  its 
stockholders  are  citizens  of  the  state  granting  its  charter.  In 
the  light  of  all  the  criticism  against  the  main  ruling  above  re- 
ferred to,  it  must  be  admitted  that  the  court  ought  not  to  be 
asked  to  hold  that  little  mercantile  concerns  or  partnerships  in 
Porto  Rico  are  citizens  in  the  jurisdictional  sense  here  referred 
to. 

In  this  case  the  declaration  itself  sets  out  that  the  defendants 
compose  a  firm  and  are  subjects  of  the  King  of  Spain ;  and,  in 
any  event,  we  are  of  opinion  that  the  proper  diverse  citizenship 
to  give  this  court  jurisdiction  exists,  and  the  motion  to  dismiss 
will  therefore  be  overruled  and  the  cause  permitted  to  stand  for 
trial  on  issue  joined  by  the  plea. 


DAVlD  WILSON,  Complainant, 

V. 

MUNICIPALITY  OF  ARECIBO,  Dft 


Mayag^ez,  Equity,  No.  176. 

1.  At  least  since  the  passage  of  the  municipal  act  of  February  I4th,  1006, 

a  municipality  of  Porto  Rico  may  sue  and  be  sued  in  all  manner  of 
legal  proceedings. 

2.  Although  the  remedy  by  injunction  does  not  lie  in  favor  of  a  citizen 

suffering  mere  inconvenience  and  incidental  injury  resulting  to  him 
simply  from  the  adoption  of  a  plan  or  a  system  of  sewers,  yet,  where 
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the  acts  eompUkined  of  amount  to  an  actual  taking  of  his  property, 
or  a  direct  invasion  of  his  property  rights  without  just  compensation 
or  due  process  of  law,  the  remedy  by  injunction  will  lie. 

3.  Sven  the  legiBlative  assembly  cannot  authorize  a  municipality  to  erect 

or  maintain  a  nuisance,  and  if  a  nuisance  is  being  maintained  from 
which  the  complainant  is  suffering  special  injury,  his  right  of  action 
accrues. 

4.  A  court  of  equity  has  jurisdiction  to  examine  into  the  whole  question, 

with  a  view  to  enjoining  the  nuisance  and  affording  relief  in  the  way 
of  damages  in  the  same  suit,  when,  by  reason  of  the  circumstances, 
a  suit  at  law  would  afford  inadequaite  relief. 
6.  Where,  upon  a  careful  reading  of  a  complaint,  the  court  is  convinced 
that  it  cannot  intelligently  pass  upon  the  issues  between  the  parties 
without  having  all  the  facts  before  it,  it  will  enter  an  order  overruling 
the  demurrer,  reserving  all  questions  of  jurisdiction. 

Opinion  filed  December  10,  1906. 


Messrs.  Horton  £  Comwell,  solicitors  for  complainant. 
F.  H.  Dexter,  Esq.,  solicitor  for  defendant 
RoBETy  Judge,  delivered  the  following  opinion: 

The  complainant^  alleging  himself  to  be  a  citizen  of  the 
King  of  Great  Britain,  residing  in  Porto  Eico,  files  his  bill 
herein  to  enjoin  the  defendant,  a  municipality  of  Porto  Rico, 
from  maintaining  a  nuisance,  because  of  the  maintenance  of 
which  he  has  suffered  special  damage;  and,  in  addition,  to 
obtain  a  money  decree  for  the  injury. 

The  alleging  and  charging  part  of  the  bill  is  as  follows: 


Note. — ^Injunction  against  a  nuisance  maintained  bj  a  municipal  cor- 
poration, see  note  to  Atlanta  v.  Wamock,  23  L.R.A.  301 ;  duty  and  liability 
of  municipality  as  to  drainage,  see  note  to  Georgetown  v.  Ck>m.  61  L.R.A. 

ers. 
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"That  your  orator,  in  the  year  1863,  acquired  by  purchase 
the  estate  in  fee  of  the  following  described  piece  or  parcel  of 
land  containing  one  cuerda,  more  or  less,  situate  in  the  munici- 
pality of  Arecibo,  Porto  Kico,  improved  with  a  repair  shop  and 
foundry  with  all  its  tools  and  instruments,  together  with  a 
one-story  frame  house. 

"All  the  above  situated  in  the  city  of  Arecibo,  fronting  upon 
Utuado  street,  and  bounded  on  the  east  by  the  house  and  land 
of  Joachin  Masnan,  on  the  north  by  the  highway  which  leads 
to  the  town  of  Utuado,  on  the  west  by  the  succession  of  Ulanza^ 
on  the  south  by  the  creek  "Peadomo;"  and  that  your  orator 
ever  since  has  been,  and  now  is,  the  owner  in  fee  of  the  above- 
described  property.  That  since  your  orator  purchased  the  said 
property,  as  aforesaid,,  he  has  made  additional  valuable  and 
permanent  improvements  on  same,  consisting  of  a  large  and 
costly  house  of  residence  in  which  your  orator,  together  with 
his  family,  resided  up  and  until  the  wrongful  acts  of  the  de- 
fendant hereinafter  to  be  set  forth.  That  your  orator  also 
enlarged  and  remodeled  the  foundry  and  repair  shop  upon  the 
said  premises  and  made  other  valuable  improvements  upon  the 
said  property.  That  the  value  of  said  repair  shop  and  foundry 
is  about  $20,000,  and  that  the  value  of  said  house  and  piece  of 
land  is  about  $6,000. 

"That  from  the  said  property  your  orator  and  his  family 
had  enjoyed  for  years  the  greatest  comfort,  pleasure,  support, 
and  maintenance  without  hindrance.  That  running  at  the  north 
and  in  front  of  your  orator's  premises,  at  a  distance  of  about  30 
meters  from  your  orator's  house  and  foundry  and  workshop, 
is  a  stream  or  river  known  as  the  Santiago  river,  and  at  the 
back  and  at  the  sides  of  your  orator's  premises  there  runs  a 
stream  or  river  known  as  the  "Peadomo"  river,  which  bounds 
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your  orator^s  premises  as  aforesaid  upon  the  south.  That  the 
said  Santiago  river  and  Peadomo  river  have  their  junction  or 
confluence  at  a  distance  of  about  200  meters  below  the  house 
and  workshop  of  your  orator. 

"That  the  said  two  streams  or  rivers  were  streams  of  fresh 
water  which  contributed  greatly  to  the  pleasure,  comfort,  health, 
and  support  of  your  orator  and  his  family.  That  in  the  early 
part  of  the  year  1903,  while  your  orator  and  his  family  were 
in  the  quiet  enjoyment  of  the  said  premises  as  aforesaid,  the 
defendant,  the  municipality  of  Arecibo,  did  commence  to  con- 
struct a  system  of  public  sewers,  pipes,  and  connections  with 
the  main  sewers  and  lateral  sewers.  That  in  the  said  projected 
system  of  sewers  the  sewage  from  the  city  of  Arecibo  was  to 
be  discharged  into  the  Santiago  river  by  four  sewer  pipes  at 
points  on  the  opposite  side  of  the  river  from  the  premises  of 
your  orator,  ranging  from  a  distance  of  30  meters  to  a  distance 
of  200  meters  from  the  house  and  workshop  of  your  orator. 
That  your  orator  at  once,  upon  learning  of  the  proposed  plan  of 
sewers,  and  before  the  said  pipes  were  laid,  duly  protested  and 
petitioned  the  alcalde  and  city  council  of  Arecibo,  and  also 
protested  to  the  board  of  health  of  Porto  Rico  against  the  dis- 
charge of  sewage  into  the  Santiago  river  in  the  vicinity  to 
your  orator's  premises  as  aforesaid. 

"That  in  the  month  of  June,  1903,  the  wife  of  your  orator 
went  to  San  Juan  and  made  a  protest  in  person  before  Dr. 
William  Fawcett  Smith,  then  the  director  of  health  for  Porto 
Rico,  at  which  time  the  said  Dr.  William  Fawcett  Smith  as- 
sured the  wife  of  your  orator  that  the  sewage  from  the  city 
of  Arecibo  would  not  be  discharged  into  the  Santiago  river,  but 
would  be  discharged  at  some  other  place.  That  notwithstanding 
this  assurance,  the  defendant,  several  months  thereafter,  re- 
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Slimed  the  construction  of  said  sewerage  system,  and  did  lay 
its  main  pipes  so  that  the  sewage  would  be  discharged  by  four 
main  pipes  as  aforesaid  into  the  Santiago  river  in  the  vicinity 
of  the  premises  of  your  orator,  and  that  the  said  defendant  did 
connect  the  said  sewerage  system  with  various  and  sundry  public 
buildings,  business  houses,  residences,  privies,  sinks,  and  cess- 
pools in  the  municipality  of  Arecibo,  from  which  said  sewer- 
age system  did  receive  all  the  filth,  slops,  excrement,  urine, 
and  foul  and  offensive  putrid  matter  connected  with  the  said 
buildings,  privies,  sinks,  and  cesspools.  And  that  the  said  de- 
fendant, by  means  of  the  said  sewerage  system,  its  mains  and 
pipes,  did  cause  to  be  discharged  into  the  Santiago  river  im- 
mediately opposite  to  the  premises  of  your  orator,  by  four  pipes 
as  aforesaid,  all  of  the  said  filth,  slops,  excrement,  urine,  and 
foul  and  offensive  matter. 

"That  there  is  little  or  no  current  in  the  said  Santiago  river 
at  its  confluence  or  conjunction  with  Peadomo  river,  nor  is 
there  hardly  any  current  in  the  said  Peadomo  river  at  said  con- 
fluence, so  that  the  said  filth,  slops,  excrement,  urine,  and  foul 
and  offensive  putrid  matter,  instead  of  passing  down  the  river, 
becomes  stagnant  upon  the  surface  of  the  water  in  the  said 
Santiago  river,  and  said  current  is  part  of  the  time  reversed 
on  account  of  tides  of  the  sea,  so  that  part  of  said  filth,  slops, 
excrement,  urine,  and  foul  and  offensive  putrid  matter  is 
backed  up  into  the  Peadomo  river  at  the  side  and  at  the  back 
of  your  orator's  premises,  thus  causing  in  front,  at  the  side, 
and  at  the  back  of  your  orator's  house  and  at  the  workshop  or 
foundry  of  your  orator,  the  said  filth,  slops,  excrement,  urine, 
and  foul  and  offensive  putrid  matter  to  remain  in  and  upon  the 
water,  and,  by  the  rise  and  fall  of  the  waters  in  said  rivers,  to 
be  deposited  upon  the  land  in  the  immediate  vicinity  in  front, 
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at  the  back,  and  at  the  side  of  your  orator's  residence  and  work- 
shop. That  by  reason  of  such  deposits  of  filth,  slops,  excrement, 
vrine,  and  foul  and  offensive  putrid  matter  and  of  the  sewer 
gas  and  pollution  arising  at  and  from  the  said  sewage  as  afore- 
said being  carried  by  the  winds  and  drawn  by  the  sun  upon  and 
around  your  orator's  residence  and  workshop,  and  by  the  crea- 
tion of  the  germs  and  disease  both  upon  the  land  and  in  the 
water  in  the  immediate  vicinity  of  said  residence  and  work- 
shop, that  your  orator  and  his  family,  his  servants  and  em- 
ployees, were  deprived  of  the  pleasure,  comfort,  and  enjoyment 
of  said  premises,  the  same  being  a  constant  menace  to  their 
pleasure,  comfort,  health,  and  lives,  keeping  them  in  constant 
dread  of  sickness  and  disease,  and  depriving  your  orator  of  the 
use  and  benefit  of  the  said  rivers. 

"That  your  orator  renewed  his  protest  and  petition  to  the 
municipality  of  Arecibo  and  to  the  insular  department  of  public 
health,  and  also  appealed  to  the  secretary  of  Porto  Eico  and  to 
Ae  acting  governor  of  Porto  Rico,  but  without  avail.  That  in 
the  summer  of  1904  the  stench,  foul  and  sickening  odors  caused 
by  said  sewage  as  aforesaid  about  the  residence  of  your  orator 
became  so  unbearable  that  your  orator's  family  became  sick  and 
ill,  so  that  it  was  necessary  for  your  orator  to  send  them  to  the 
city  of  San  Juan  that  they  might  remain  there  for  medical  as- 
sistance and  until  your  orator  might  procure  and  make  ready  for 
them  another  home  or  place  of  residence  in  the  municipality 
of  Arecibo  and  away  from  the  said  stench  and  foul  odors  caused 
by  the  said  sewage  as  aforesaid.  That  in  the  fall  of  1904,  one 
of  your  orator's  nephews,  who  was  living  with  your  orator  on 
the  said  premises,  became  sick  and  died  by  reason  of  the  said 
foul  and  sickening  odors. 

"That  about  the  month  of  January,  1905,  on  account  of  com- 
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plaints  made  by  your  orator  to  the  governor  of  Porto  Rico  con- 
cerning the  said  sewerage  system,  an  alleged  expert  was  sent  to 
examine  the  said  sewerage  system,  and  particularly  the  outlet 
of  said  system  of  sewers.  That  in  accordance  with  the  report 
of  said  expert,  the  director  of  health,  charities,  and  correc- 
tions issued  an  order  that  no  more  water-closets  or  privies  were 
to  be  connected  with  the  said  sewer  pipes.  This  order  was,  how- 
ever, several  months  later  revoked,  and  in  the  spring  of  1905, 
the  defendant  did  connect  various  other  buildings,  water-closets, 
privies,  and  cesspools  with  the  said  sewer  pipes. 

"Your  orator  respectfully  represents  that  the  use  and  employ- 
ment of  the  said  system  of  sewage  is  constantly  increasing  and 
that  the  amount  of  sewage  discharged  into  the  said  Santiago 
river  in  the  vicinity  of  the  property  of  your  orator,  as  aforesaid, 
is  constantly  increasing,  and  that  the  said  defendant  continues 
to  maintain  said  system  of  sewers  from  day  to  day  and  month  to 
month,  and  threatens  to  maintain  said  nuisance  perpetually. 

"That  your  orator  has  been  compelled  on  account  of  the  un- 
sanitary, noxious,  and  unhealthy  stench  and  bad  odors,  to  aban- 
don his  said  residence  and  temporarily  to  provide  another  home 
or  place  of  residence  for  himself  and  his  family  at  a  cost  of 
$2,000. 

"That  your  orator's  business  at  the  foundry  and  repair  shop 
is  receiving  irreparable  damage  by  reason  of  the  said  stench  and 
foul  odors  arising  from  the  said  sewage  as  aforesaid. 

"That  by  reason  of  said  nuisance  the  property  of  your  orator 
as  aforesaid  has  decreased  in  value  in  the  sum  of  $10,000,  and 
your  orator  has  been  damaged  in  the  sum  of  $5,000,  in  being 
deprived  of  the  pleasures,  comforts,  enjoyments,  support,  and 
maintenance  of  the  said  property  during  the  continuance  of 
the  said  nuisance  as  aforesaid,  and  has  been  damaged  to  the  sum 
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of  $5,000  bj  reason  of  the  constant  dread  of  disease  and  pesti- 
lence to  himself  and  his  family. 

''That  the  said  nuisance  as  aforesaid  is  a  menace  to  the  com- 
fort, health,  and  life  not  only  of  your  orator,  but  of  all  persons 
residing  in  the  vicinity  of  the  outlet  of  said  sewer  system,  and 
your  orator  attaches  to  this,  his  bill  of  complaint,  marked  exhib- 
it A,  an  English  translation  of  a  petition  to  the  alcalde  of  Are- 
cibo, signed  by  more  than  two  hundred  and  fifty  residents  living 
in  the  vicinity  of  said  nuisance,  setting  forth  that  the  outlet  of 
said  system  of  sewers  is  a  menace  to  the  public  health,  and  pray- 
ing for  an  abatement  of  said  nuisance. 

"And  your  orator  further  prays  that  a  writ  of  injunction  may 
be  issued  to  the  said  municipality  of  Arecibo,  enjoining  it,  its 
officers,  agents,  employees,  and  servants,  from  further  contin- 
uing or  maintaining  said  nuisance  during  the  pendency  of  this 
suit,  and  directing  the  said  defendant,  within  a  certain  time,  to 
be  fixed  by  the  order  of  this  honorable  court,  to  so  change  and 
modify  the  outlet  of  its  said  systems  of  sewers  so  that  the  sew- 
age as  aforesaid  may  not  cause  or  create  a  nuisance  with  regard 
to  the  property  of  your  orator;  and,  upon  the  final  hearing  of 
said  cause,  that  said  injunction  shall  be  made  perpetual,  and 
that  your  orator  may  be  decreed  damages  for  the  injuries  already 
suffered  up  and  until  the  time  of  the  entering  of  the  final  decree 
in  this  case  in  the  sum  of  $20,000,  and  for  such  other  and  fur- 
ther relief  as  may  be  proper  in  the  premises." 

The  defendant  demurred  to  this  complaint,  alleging: 
"That  the  complainant,  in  and  by  its  said  bill  of  complaint, 
has  no  right  of  action  against  defendant,  municipality  of  Are- 
cibo, for  the  reason  that  the  matters  and  things  set  forth  in  said 
bill  of  complaint  do  not  show  any  ground  of  relief  in  behalf  of 


286  PORTO  RIOO 

Wilson  V.  Arecibo. 

complainant,  and  only  set  forth  certain  acts  and  things  done  bgr 
the  municipality  of  Arecibo  in  the  exercise  of  its  political 
powers  and  in  connection  with  the  plan  which  the  common 
council  of  Arecibo  has  adopted  for  the  purpose  of  the  sewage 
system  of  Arecibo ;  and  because  the  said  plan  so  adopted  by  the 
common  council  of  Arecibo  is  the  best  which  it,  in  the  exercise 
of  its  legislative  capacity,  could  adopt,  and  because — 

IL 

"This  court  has  no  jurisdiction  to  try  this  cause,  becanse  even 
though  defendant  should  be  held  liable  for  the  alleged  injuries 
set  forth  in  the  bill  of  complaint  herein,  it  appears  from  the  lat- 
ter that  complainant  abandoned  the  property  described  in  the 
said  bill  of  complaint,  and  that  because  thereof  and  of  the  mat- 
ters and  facts  set  forth  in  the  bill,  he  is  damaged  in  the  sum  of 
twenty  thousand  dollars  ($20,000),  for  which  sum  he  prays 
judgment ;  and  defendant  says  that  this  court,  sitting  as  a  court 
of  equity,  has  no  jurisdiction  to  render  a  money  judgment  for 
damages,  because  of  the  matters  and  facts  set  forth  in  the  bill  of 
complaint,  and  that  complainant's  remedy  is  at  law,  where  he 
can  obtain  full  and  adequate  relief  if  in  fact  he  is  and  has  been 
so  damaged." 

The  issue  thus  raised  is  a  very  important  one  and  has  received 
a  great  deal  of  attention  from  the  courts  of  the  several  states  of 
the  Union,  as  well  as  from  the  Supreme  Court  of  the  United 
States.  Oral  arguments  were  made  by  counsel  for  both  parties 
and  they  each  thereafter  filed  their  views  in  writing. 

Neither  the  complaint  nor  the  demurrer,  as  we  regard  it,  is 
drawn  as  carefully  as  it  might  be  to  present  the  clear-cut  issue 
the  case  is  capable  of  being  reduced  to ;  in  fact,  counsel  did  not, 
either  in  their  briefs  or  arguments,  confine  themselves  to  the 
strict  issue  raised.     Respondent  raises,  as  its  first  point  in  its 
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brief,  that  the  legislative  assembly  of  Porto  Rico  has  not  au- 
thorized suit  to  be  brought  against  a  municipal  corporation  of  the 
insular  government  in  this  sort  of  a  case.  We  cannot  agree  with 
this  view,  because,  under  §  32  of  the  Foraker  act  (31  Stat,  at  L. 
77,  chap.  191),  Congress  gave  the  local  assembly  of  the  island 
power  to  "create,  consolidate,  and  organize"  municipalities  in 
the  island;  and,  after  enacting  and  repealing  several  general 
municipal  laws,  beginning  in  1902,  the  assembly  finally  enacted 
the  law  of  1906,  on  February  14th,  just  a  few  days  before  the 
filing  of  this  suit.  Session  Laws  P.  R  1906,  p.  107.  Sec.  2 
of  this  act  reads :  "The  inhabitants  of  any  municipality  within 
the  meaning  of  this  act  are  hereby  constituted  a  body  politic  and 
corporate,  which  shall  have  perpetual  succession,  may  use  its 
own  official  seal,  sue  and  be  sued,  enforce  and  defend  actions  at 
law  and  all  manner  of  legal  proceedings,     .     •     ." 

The  next  point  made  in  the  brief  against  the  bill  is  that:  "The 
establishment  and  construction  of  the  sewers  described  in  the  bill 
of  complaint  is  in  pursuance  of  a  plan  adopted  by  the  munici- 
pality of  Arecibo  in  the  exercise  of  its  governmental,  legisla- 
tive, and  public  functions,  and  its  discretion,  quasi-judicially 
exercised  by  it  in  such  plan,  is  not  subject  to  review  by  the 
courts." 

It  is  insisted  that  the  complaint  on  its  face  shows  that  it  is 
based  upon  the  alleged  defective  system  or  plan  of  sewers  con- 
structed by  the  defendant,  and  not  upon  a  defective  execution 
of  the  plan.  That  complainant  is  not  entitled  to  recover  in  such 
a  case,  even  though  he  suffered  the  damage  and  inconvenience 
set  out. 

It  would  seem  as  if  this  latter  proposition  or  statement  con- 
tains matter  for  a  plea  in  abatement  or  an  answer,  because  it  is 
a  mere  conclusion ;  we  see  nothing  in  the  complaint  itself  which 
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indicates  that  the  plan  adopted  by  the  municipality  for  its  sewers 
is  "the  best  that  could  be  adopted." 

That  a  municipality  is  not  responsible  to  its  citizens  for  in* 
convenience  and  incidental  injury  resulting  to  them  simply  from 
the  adoption  of  a  plan  or  system  of  sewerage,  when  there  is  no 
defect  in  the  construction  of  the  same,  is  probably,  as  a  general 
proposition  of  law,  well  settled.  We  have  examined  the  case  of 
Child  V.  Boston,  4  Allen,  41,  81  Am.  Dec.  680,  which  appears 
to  be  considered  a  leading  case  on  the  subject,  and  have  gone 
through  a  large  line  of  cases  considered  by  the  Supreme  Court 
of  the  United  States  on  the  subject,  in  which  many  of  the  con- 
flicting cases  in  the  several  states  are  reviewed.  The  cases  in 
the  Supreme  Court  of  the  United  States  which  treat  most  di- 
rectly of  the  questions  involved  are:  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  635,  25  L.  ed.  336 ;  Chicago  v.  Taylor,  125 
U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct.  Rep.  820 ;  Marchant  v. 
Pennsylvania  R.  Co.  153  U.  S.  380,  38  L.  ed.  751,  14  Sup.  Ct 
Rep.  894;  Gibson  v.  United  States,  166  U.  S.  269,  41  L.  ed. 
996,  17  Sup.  Ct.  Rep.  578 ;  Meyer  v.  Richmond,  172  U.  S.  82, 
43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106.  In  the  latter  case,  Mr. 
Justice  McKenna  enters  into  a  review  of  most  of  the  other  cases 
here  referred  to,  and  others,  and  it  is  very  profitable  reading  as 
expounding  the  view  of  that  court  regarding  the  proper  rule  to 
be  observed  in  distinguishing  between  cases  where  citizens  must 
suffer  the  inconvenience  and  injury  resulting  from  municipal 
improvements  as  an  incident  to  their  citizenship  or  ownership 
of  property  in  the  municipality,  and  cases  where  damages  can 
be  recovered  when  the  acts  complained  of  amount  to  an  actual 
taking  of  their  property  without  just  compensation  or  due  pro- 
ess  of  law,  as  the  case  may  be. 

An  examination  of  the  very  large  number  of  authorities  to 
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which  the  text-books,  digests,  and  reports,  as  well  as  counsel, 
have  guided  us,  leads  to  the  conclusion  that  the  rule  is,  that 
not  even  a  legislative  assembly  can  authorize  a  municipality  to 
erect  or  maintain  a  nuisance,  and  that  if  a  nuisance  is  being 
maintained  by  a  municipality,  from  which  a  complainant  is  suf- 
fering special  injury,  a  right  of  action  accrues.  We  think,  after 
an  examination  of  the  authorities,  that  a  court  of  equity  has 
jurisdiction  in  such  cases  to  examine  into  the  whole  question 
with  a  view  to  enjoining  the  nuisance  and  affording  relief  in 
the  way  of  damages  in  the  same  suit  even,  if  necessary,  when,  by 
reason  of  the  circumstances,  a  suit  at  law  would  afford  inade- 
quate relief. 

A  case  profitable  to  read  in  this  connection  is  that  of  Car- 
michael  v.  Texarkana,  94  Fed.  561.  It  reviews  at  length  a  very 
large  niunber  of  the  authorities,  and  shows  the  rule  to  be  that 
a  city,  no  more  than  an  individual,  has  any  right  to  exercise 
its  power  so  as  to  create  a  nuisance.  Of  course,  the  existence  of 
the  nuisance  is  always  a  question  of  fact  for  the  court  or  jury. 

Counsel  for  complainant  cites  a  large  number  of  cases  in  his 
brief,  many  of  which  seem  to  sustain  his  position  that,  on  the 
alleged  facts,  a  court  of  equity  has  jurisdiction  to  grant  the  re- 
lief prayed  for. 

A  careful  reading  of  the  bill  of  complaint  convinces  the  court 
that  it  cannot  intelligently  pass  upon  the  issues  between  the 
parties  without  having  all  the  facts  before  it.  The  allegations,  if 
true,  and  a  demurrer  admits  them,  indicate  that  the  complainant 
is  suffering  grave  injury  to  his  personal  and  property  rights, 
and  we  are  inclined  to  think  that  the  municipality  may  have 
negligently  exercised  its  powers,  and  is  maintaining  an  intolera- 
ble nuisance ;  but  this  can  be  brought  to  the  certain  knowledge  of 
the  court  only  by  plea  or  answer,  and  therefore  the  demurrer 
n.  PosTO  Rico. — 19. 
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will  be  overruled  in  totOj  with  a  view  to  getting  the  facts  fully 
before  the  court. 

In  cases  of  grave  importance  this  practice  is  resorted  to,  even 
by  the  Supreme  Court  of  the  United  States,  as  was  done  in  the 
present  pending  great  case  of  Kansas  v.  Colorado  [206  U.  S. 
46,  61  L.  ed.  966,  27  Sup.  Ct.  Rep.  655],  involving  the  right 
of  a  junior  up-stream  state  to  appropriate  all  the  water  in  the 
stream.  The  court  refused  to  pass  on  the  demurrer  or  traversed 
pleas  after  most  elaborate  argument,  and  called  for  the  entire 
proofs  in  the  premises,  so  as  to  enable  it  to  give  the  issues  prop- 
er consideration.  We  think  the  issues  here  warrant  a  similar 
practice ;  and,  while  reserving  all  questions  of  jurisdiction  until 
the  further  order  of  the  court,  the  overruling  order  will  be 
entered* 
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8an  Juan,  Law,  No.  230. 

Individuals  as  well  as  courts  must  take  notice  of  the  extent  of  antlior- 

ity  conferred  by  law  upon  persons  acting  in  an  official  capacity. 
Oral  statements  made  before  a  written  contract  is  executed  caanoi  be 

used  to  Tary  the  terms  of  the  latter. 
The  commissioner  of  education  is  the  only  official  with  power  to  vary 

the  terms  of  a  written  contract  to  build  a  schoolhouse. 
When  alterations  are  merely  assented  to,  but  there  is  no  agreement  as 

to  value  and  cost  of  the  same,  the  presumption  is  that  so  incxeaeed 

cost  was  contemplated. 
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5,  The  eircumstanoes  connected  with  the  giving  of  a  receipt  in  full  iniiy 
be  proven  to  show  a  mistake,  if  one  there  was. 

Opinion  filed  December  II,  1006. 


N.  B.  K.  Pettingillj  Esq.,  attorney  for  plaintiff. 
Attorney  Oeneral  of  Porto  Rico,  for  the  People  of  Porto  Rico. 
BoDET^  Judge,  delivered  the  following  opinion: 

In  this  case,  the  parties,  by  proper  stipulation,  waived  a  jury 
and  tried  the  cause  before  the  court  Much  of  the  evidence  had 
been  previously  taken  by  deposition,  and  that,  together  with 
what  was  taken  orally  on  the  recent  trial,  the  pleadings  in  the 
case,  and  the  exhibits,  raises  all  the  issues  of  law  and  fact  now 
to  be  passed  upon  by  the  court 

The  action  is  an  ordinary  suit  in  assumpsit  to  recover  $2,4 GO 
alleged  to  be  due  the  plaintiff  from  the  government  of  the  island 
of  Porto  Rico  on  account  of  the  fact  that  the  plaintiff  built  a 
schoolhouse  at  Fajardo  of  dressed  stone  instead  of  brick,  as  was 
contemplated  under  the  contract  between  the  parties. 

The  declaration  alleges  that  a  written  contract  was  entered 
into  in  December,  1901,  but  the  fact  appears  to  be  from  the  in- 
strument itself  in  evidence,  that  it  was  entered  into  on  June 
29th  of  that  year.  The  contract  price  of  the  building  Was 
$16,000,  but  that  the  plaintiff  alleges  that  the  agreement  was 
verbally  modified  with  the  full  knowledge  and  consent  of  the 


Note.— As  to  the  admissibility  of  parol  evidence  to  vary,  add  to,  or  alter 
a  written  contract,  see  note  to  Durkin  v.  Cobleigh,  17  L.R.A.  270,  and  note 
to  Fire  Ins.  Asso.  v.  Wickham,  36  L.  ed.  U.  8.  860. 
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defendant  through  its  commissioner  of  education,  so  as  to  per- 
mit the  use  of  stone  instead  of  brick  in  the  construction  thereof, 
and  that,  on  account  of  the  increased  value  of  the  building  to 
the  defendant  and  the  increase  in  the  cost  of  construction  by  rea- 
son of  the  modification  made,  the  difference  was  to  be  paid  to 
the  plaintiff  in  addition  to  the  contract  price.  That  after  this 
verbal  modification  with  the  full  knowledge  and  consent  of  the 
defendant,  as  it  is  alleged,  the  plaintiff  proceeded  with  the  con- 
struction of  the  said  building,  and  that  the  additional  cost  was 
the  sum  aforesaid  which  he  sues  for.  It  is  further  alleged  that 
the  plaintiff  fully  carried  out  and  performed  his  part  of  the  con- 
tract, including  this  alleged  modification  thereof,  but  that  the 
defendant  has  refused  to  do  so,  but  has  paid  the  full  price  men- 
tioned in  the  contract,  of  $16,000,  and  refuses  to  pay  the  said 
alleged  balance. 

The  declaration  then  proceeds  to  declare  for  the  balance  due, 
under  all  of  the  common  counts,  as  fully  as  is  the  custom  in  a 
common-law  suit  in  assumpsit;  that  is,  on  account  stated,  for 
work  done  and  materials  furnished,  for  money  paid,  laid  out, 
and  expended,  and  for  money  had  and  received,  etc. 

After  some  preliminary  pleading,  the  defendant  by  its  attor- 
ney general,  by  leave  of  the  court  first  had,  filed  several  pleas, 
setting  up  in  detail  its  alleged  complete  defense  to  the  whole 
cause  of  action,  the  substance  of  which  pleas  is : 

(1)  Denying  each  and  every  allegation  of  the  declaration. 

(2)  Alleging  the  entering  into  the  contract  by  the  parties,  and 
that  no  modification  or  change  in  the  construction  of  the  build- 
ing was  in  fact,  or  could  be,  made  under  the  terms  thereof  that 
would  increase  or  diminish  the  cost  of  the  work,  except  upon 
agreement  in  writing  by  the  contracting  parties,  setting  forth 
4 he  changes  to  be  made  and  the  prices  to  be  paid  therefor,  and 
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(8)  Alleging  that  on  the  3d  of  September,  1902,  a  complete 
settlement  was  had  between  the  parties  under  the  contract  and  in 
the  premises, — the  plaintiff  having,  up  to  that  time,  received, 
under  said  contract,  in  various  partial  payments  thereunder,  the 
sum  of  $14,909.14,  and  on  the  latter  date  having  received  and 
accepted  in  full  payment  in  the  premises,  the  sum  of  $1^090.86. 

As  the  parties  went  to  trial  without  objection  on  these  plead- 
ings, it  will  be  assumed  that  a  replication  denying  the  pleas  was 
considered  as  filed,  especially  as  the  proofs  thereafter  introduced 
were  directed  to  an  issue  thus  raised. 

The  contract  for  the  construction  of  the  building  is  quite  spe- 
cific in  its  terms,  is  signed  by  Dr.  Brumbaugh  for  the  island  and 
by  plaintiff  on  his  own  account,  and  is  accompanied  by  the 
signed  proposal  of  the  plaintiff,  offering  to  do  the  work  for 
$16,000.  There  was  evidence  in  the  case  tending  to  show  that 
plaintiff  had  never  submitted  a  bid  under  any  advertisement 
calling  for  the  same  by  the  island,  but,  if  he  did  not,  he  cer- 
tainly signed  one  of  the  blank  proposals  just  before  entering 
into  the  contract,  as  the  paper  is  annexed  to  the  contract  now  in 
evidence,  and  is  signed  by  him.  The  contract  is  further  accom- 
panied by  the  specifications  in  detail  and  the  bond  of  the  eon- 
tractor,  as  well  as  by  a  copy  of  the  advertisement  purporting  to 
have  been  issued,  and  all  of  which,  under  the  terms  of  the  con- 
tract itself,  are  made  a  part  of  it.  These  papers  are  volxmiinous 
and  go  into  all  the  details  connected  with  the  work,  and  have  the 
signatures  of  the  parties  on  them  at  all  proper  places. 

The  material  portion  of  the  actual  contract,  which,  it  is  con- 
tended^ concludes  the  plaintiff,  reads  as  follows: 

"If,  at  any  time  during  the  prosecution  of  the  work,  it  be 
found  advantageous  or  necessary  to  make  any  change  in  the  spec- 
ifications as  to  character  and  quantity,  whether  of  labor  or  ma- 
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terialy  as  would  either  increase  or  diminish  the  cost  of  the  work, 
then  such  change  or  modification  must  be  agreed  upon  in  writ- 
ing by  the  contracting  parties,  the  agreement  setting  forth  fully 
the  reasons  for  such  change,  and  giving  clearly  the  qualities  and 
prices  of  both  materials  and  labor  thus  substituted  for  those 
named  in  the  original  contract :  Provided,  that  no  payments  shall 
he  made  unless  such  supplemental  or  modified  agreement  was 
signed  before  the  obligation  arising  from  such  modification  was 
incurred. 

"No  claim  whatever  shall  at  any  time  be  made  upon  the  com- 
missioner of  education  of  Porto  Rico,  by  the  party  or  parties 
of  the  second  part,  for  or  on  account  of  any  extra  work  or  ma- 
terial performed  or  furnished,  or  alleged  to  have  been  performed 
or  furnished,  under  or  by  virtue  of  this  contract,  and  not  ex- 
pressly bargained  for  and  specifically  included  therein,  unless 
such  extra  work  or  materials  shall  have  been  expressly  required 
in  writing  by  the  party  of  the  first  part  or  his  successor,  the 
prices  and  quantities  thereof  having  been  first  agreed  upon  in 
writing  by  the  contracting  parties." 

The  evidence  in  the  case  as  to  whether  or  not  there  ever  was 
any  binding  modification  of  the  contract  in  question  entered 
into  between  the  parties  is  quite  conflicting.  It  appears  that 
plaintiff  is  a  very  intelligent  man,  and  a  contractor  for  such 
buildings  of  considerable  experience.  That  he  had  theretofore 
constructed  schoolhouses  for  the  island  at  Cayey,  Aibonito, 
Manati,  and  two  in  Ponce.  It  appears  also  that  he  speaks  only 
Spanish,  and  that  his  transactions  with  the  department  were  in 
that  language  when  any  of  the  officers  could  speak  it  and  through 
an  interpreter  when  they  could  not.  The  substance  of  his  own 
evidence  and  claim  is  that  Dr.  Brumbaugh,  who  was  then  the 
commissioner  -of  education  for  the  island,  had  called  him  from 
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Manati  to  San  Juan  with  a  view  to  seeing  if  he  would  take  a 
contract  to  build  the  schoolhouse  in  question,  as  the  department 
had  failed  to  receive  any  bid  less  than  $17,000  for  its  construc- 
tion, under  an  advertisement  theretofore  issued,  and  which  sum 
was  considered  too  high.  That  the  commissioner  asked  him  if 
he  would  do  the  work  for  $16,000  and  he  answered  that  he  could 
not  That  the  commissioner  then  went  on  to  tell  him  how  he 
could  obtain  materials  at  Fajardo  and  that  the  main  materials 
were  practically  all  there,  and  that  he  (Brumbaugh)  had  ordered 
bricks  made  there,  fourteen  thousand  of  which  were  already 
manufactured,  and  that  they  were  cheap,  and  that  plaintiff 
could  easily  do  the  job  for  $16,000,  and  urged  plaintiff  to  accept 
it^  because  he,  the  commissioner,  had  made  a  promise  to  the  peo- 
ple of  Fajardo  to  construct  them  a  schoolhouse  within  a  short 
time,  and  that,  in  any  event,  he,  the  commissioner,  would  see 
to  it  that  plaintiff  did  not  lose  any  money  on  the  job.  That  in 
view  of  these  facts,  plaintiff  accepted  the  offer  to  do  it  for 
$16,000,  and  then  and  there  signed  all  necessary  and  proper  con- 
tracts and  papers  in  the  premises.  That  plaintiff  then  pro- 
ceeded to  Fajardo.  That  when  he  arrived  there,  he  found  there 
was  practically  no  material  there, — that  the  bricks  were  not 
made.  That  later,  on  his  return  from  Fajardo,  he  met  Mr. 
Post,  who  was  the  supervising  architect  of  such  structures  for 
the  island,  and  told  him  that  he  could  not  continue  the  work, 
for  lack  of  material,  and  that  it  would  be  much  more  costly  than 
the  price  mentioned.  That  then  Mr.  Post  authorized  him  to 
construct  it  of  stone ;  but  that  plaintiff,  when  he  figured  up  the 
cost  of  the  stone  over  what  it  would  be  in  brick,  stated  that  the 
price  must  be  increased,  to  which  he  says  Mr.  Post  replied  to 
continue  the  work  anyway  and  at  the  end  of  it  the  difference  in 
cost  of  stone  over  brick  would  be  paid  for.    That  plaintiff  then 
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gave  instructions  to  the  local  inspector  in  actual  charge  of  the 
work,  telling  him  to  keep  an  account  of  the  difference  in  the  cost 
of  the  material,  so  that,  at  the  end,  the  additional  cost  would  be 
known.  That  he  completed  the  work  and  got  his  $16,000 
therefor  and  then  spoke  to  Mr.  Post  as  to  the  excess  of  $2,460 
or  something  like  that.  That  he  at  this  time  also  spoke  to  Dr. 
Lindsay,  who  had  superseded  Dr.  Brumbaugh  as  commissioner 
in  the  meantime,  about  the  matter,  and  that  Dr.  Lindsay 
answered  that  he  knew  perfectly  well  that  the  building  had  cost 
more,  but  that  he  could  not  pay  any  additional  money  on  account 
of  it  without  legislative  authority.  That  there  was  no  money 
appropriated  for  such  purpose.  That  then  he  went  to  the  local 
assembly  and  they  replied  that  they  had  nothing  to  do  with  it, 
and  that  next  he  went  to  the  executive  council,  and  thereafter  to 
the  governor,  all  with  the  same  result  And  that  finally  he 
brought  this  suit  to  enforce  what  he  considers  to  be  his  rights. 
On  cross-examination  he  admitted  that  he  took  no  note  of  the 
contract  on  entering  into  it,  save  of  the  time  given  to  finish  the 
work  and  the  material  required  under  it,  and  that  he  carried  off 
copies  of  all  the  contract  papers  with  him.  That  he  visited  the 
work  himself  probably  as  many  as  ten  times  during  its  progress, 
but  had  a  man  in  charge  who  represented  him  as  against  the 
local  supervisor  on  the  ground.  That  all  the  orders  he  ever  re- 
ceived about  the  building  came  direct  from  the  architect,  Mr. 
Post  That  when  he  foimd  he  could  not  do  the  work  for  lack  of 
brick,  he  himself  proposed  the  change  to  stone  to  Mr,  Post,  but 
that  at  this  time  he  had  gone  on  with  the  work  and  built  the 
rubble  foundation  out  of  stone  which  the  island  had  permitted 
him  to  take  free  of  cost  out  of  a  near  or  adjoining  property  which 
the  island  owned.  That  the  stone  out  of  which  the  main  portion 
of  the  building  was  constructed  was  brought  in  lighters  from  a 


FEDERAL  REPORTS,  297 

Ereflo  ▼.  People  of  Porto  Rico. 

neighboring  island  at  considerable  cost^  and  dressed  on  the 
ground.  That  the  only  person  who  promised  to  pay  him  for  the 
difference  in  the  work  was  Mr.  Post,  the  architect,  but  that  Mr. 
Post  said  he,  plaintiff,  could  not  claim  it  until  after  the  building 
was  finished,  and  that  then  it  would  be  paid.  That  he  never 
spoke  to  the  commissioner.  Dr.  Brimibaugh,  personally  on  this 
subject  of  the  increased  price,  but  wrote  him  about  it  after  the 
commissioner  had  left  the  employ  of  the  island  and  returned  to 
Philadelphia.  That  no  supplemental  contract  in  writing  was 
entered  into  for  this  extra  work  or  cost  That  he  accepted  the 
money  and  signed  the  receipt  for  the  final  payment  under  the 
contract,  but  at  the  time  was  ignorant  that  it  contained  a  state- 
ment that  it  was  in  full  settlement,  although  his  claim  for  this 
extra  service  had  been  pending  for  some  long  time  before  that 

Apart  from  the  documentary  evidence,  the  only  other  wit- 
ness who  tends  to  corroborate  this  evidence  of  the  plaintiff  in 
any  way  is  that  of  Mr.  Alberto  P.  Martinez,  who  was  the  inter- 
preter that  intervened  between  the  parties  at  the  time  of  the 
signing  of  the  contract,  and  he  testifies  in  substance  that  he  is 
an  employee  of  the  department  of  education,  or  at  least  was  at 
the  time  he  testified.  That  Dr.  Brumbaugh  was  the  commission- 
er, and  that  the  witness  is  general  field  superintendent  of  pub- 
lic schools  and  knows  the  plaintiff  since  1901,  because  the  latter 
was  a  contractor  of  school  buildings  for  the  island.  That  wit- 
ness was  interpreter  between  the  parties  at  the  time  the  contract 
for  the  schoolhouse  at  Fajardo  was  entered  into,  and  that  he  re- 
members, "that  the  Fajardo  building  was  advertised  for  bids, 
but  not  awarded  to  anybody."  For  what  reason  he  does  not 
know.  That  plaintiff  was  then  sent  for,  and  Mr.  Post  offered 
him  $16,000  to  construct  the  Fajardo  schoolhouse.  That  then 
Mr.  Post,  the  witness,  and  the  plaintiff  went  into  the  commis- 
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sioner's,  Dr.  Brumbaugh's,  ojEoe,  and  the  latter  tried  to  convince 
plaintiff  that  he  ought  to  accept  the  offer,  promising  him  that  he 
would  lose  no  money  in  the  transaction,  and  that  there  was 
plenty  of  the  main  material  ready  at  Fajardo  for  the  building. 
That  plaintiff  accepted  the  offer  of  $16,000  and  went  away  after 
signing  the  contract  That  about  a  month  and  a  half  or  two 
months  after  this,  plaintiff  came  into  the  office  again  and  noti- 
fied Mr.  Post  that  he  could  not  continue  the  work  on  account 
of  lack  of  material,  claiming  there  were  no  bricks  obtainable, 
and  that  the  only  thing  he  could  do  was  to  build  it  of  stone, 
and  that  Mr.  Post  said  not  to  stop  the  work,  but  to  go  ahead  and 
use  the  stone,  promising  him  that  he  would  do  his  best  to  settle 
the  matter;  and  that  as  soon  as  plaintiff  should  have  finished 
the  building*,  he  should  present  a  claim  showing  the  difference 
between  the  cost  of  stone  and  brick,  and  that  he,  Mr.  Post,  would 
see  that  it  would  be  paid.  And  that  then  plaintiff  went  away, 
and  that  witness  knows  nothing  further,  and  he  only  knows 
this  because  he  acted  as  interpreter  between  the  plaintiff  and 
Mr.  Post  On  cross-examination,  witness  stated  that  the  contract 
price  was  $16,000.  That  plaintiff  signed  the  contract  volunta- 
rily. That  witness  heard  Dr.  Brumbaugh  say  there  was  enough 
main  material  on  hand  at  Fajardo,  but  that  he  does  not  know 
whether  the  material  referred  to  was  bricks  or  not,  and  as  to 
the  statement  that  Dr.  Brumbaugh  would  not  permit  plaintiff 
to  lose  anything,  witness  stated  that  Dr.  Brumbaugh  said  he  was 
very  much  interested  in  having  that  building  erected  at  Fajardo, 
and  assured  Mr.  Ereno  that  the  latter  would  lose  no  money  by 
accepting  the  contract  That  it  was  a  mere  assurance,  and  that 
the  statement  was  made  in  answer  to  plaintiff's  objection  that 
the  price  was  too  low.  When  asked  if  Dr.  Brumbaugh's  words 
were  not :    "Oh,  you  won't  lose  anything  under  your  contract," 
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the  witness  answered :  "Very  probably  they  were.  I  do  not  re- 
member his  exact  words.  Anyhow,  he  assured  him  that  he 
would  not  lose  any  money."  That  a  couple  of  months  later  when 
plaintiff  came  in  he  said  there  was  enough  stone  to  erect  the 
building,  but  that  there  was  a  difference  in  the  cost  of  it  over 
brick.  That  the  suggestion  to  use  stone  instead  of  brick  came 
from  plaintiff  on  the  sole  ground  that  he  could  not  obtain  brick. 
Much  oral  testimony  was  introduced  in  the  case  with  refer- 
ence to  there  being  no  sufficient  quantity  of  brick  for  the  build- 
ing at  Fajardo  and  with  reference  to  there  being  a  plentiful 
supply  at  Ponce  and  San  Juan,  and  as  to  its  price,  and  as  to  the 
difficulty  of  transporting  it  in  ox  carts  or  lighters  from  Ponce 
or  San  Juan  to  Fajardo.  As  to  all  this,  the  plaintiff  claimed 
that  it  could  not  be  done  as  cheaply  as  stone  would  be,  which 
could  be  procured  much  nearer,  yet  that  the  stone  was  more 
costly  than  the  local  brick  would  have  been,  had  it  been  obtain- 
able; and  that  weather  conditions  and  other  causes  prevented 
the  brick  from  being  made  at  Fajardo.  In  the  view  we  take  of 
the  case,  it  will  not  be  necessary  to  consider  this  conflicting 
testimony. 

Copies  of  letters  were  introduced,  tending  to  show  that  Mr. 
Post,  the  architect,  wrote  to  Mr.  Bunker,  the  supervising  archi- 
tect on  the  ground  at  Fajardo,  on  November  11,  1901,  or  about 
four  months  after  the  signing  of  the  contract,  notifying  Bunker 
that  Ereno,  the  plaintiff,  had  been  in  to  San  Juan  with  the 
avowed  purpose  of  filing  a  claim  for  additional  money  to  com- 
plete the  building  in  stone  or  to  be  allowed  to  finish  it  in  brick 
from  the  second  story  up.    In  which  letter  Post  says : 

"The  latter  (finishing  in  brick  from  second  story  up)  I  would 
not  consider  for  a  moment,  and  as  regard  to  the  former  (filing 
a  claim  for  additional  money  to  complete  the  building  in  stone), 
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I  told  him  that  he  made  a  proposition  to  me  to  construct  build- 
ing entirely  of  stone  from  ground  up,  and  that  I  intended  to  hold 
him  to  his  own  proposal.  I  also  explained  to  him  that  any  daim 
which  he  might  now  make  against  the  insular  government  should 
not  receive  attention  for  the  reason  that  he  could  make  no  just 
estimate  of  the  amount  necessary  to  complete  the  building  over 
and  above  his  contract  at  this  period  and  that  it  was  useless  for 
him  to  submit  the  claim  at  this  time.  The  fact  remains,  how- 
ever, that  this  claim  will  eventually  come  in  and  it  will  be  nec- 
essary for  us  to  be  in  a  position  to  furnish  any  information  re- 
quired by  the  governor  or  the  executive  council  or  whoever  may 
have  charge  of  the  settling  of  the  claim,  and  for  that  reason  I 
must  request  that  you  make  careful  notes  of  all  events  happen- 
ing in  the  job,  of  the  cost  of  stone  at  the  quarry,  at  the  playa,  on 
the  ground,  in  the  rough  and  dressed,  and  also  placed  in  the 
building.  In  securing  figures  on  transportation,  do  not  consider 
anything  positive,  facts  or  information,  that  you  have  any  doubt 
is  true.  Keep  a  close  record  and  we  will  be  in  a  position  to  fur- 
nish any  information  that  may  be  requested  later.  Mr.  Ereno 
informs  me  that  the  lumber  for  the  second  story  left  here  Sat- 
urday. Drive  the  work  as  fast  as  possible  or  you  will  not  be 
able  to  complete  the  building  by  the  middle  of  December,  at 
which  time  I  hope  it  will  be  done." 

A  letter  from  plaintiff  to  Dr.  Lindsay,  of  date  June  14,  1902, 
is  also  in  evidence,  a  translation  of  which  is  as  follows: 

"The  undersigned,  contractor  for  the  construction  of  the 
Fajardo  graded  school,  respectfully  represents: 

"In  the  month  of  June  I  bound  myself  with  Mr.  Brumbaugh 
to  build  the  Fajardo  school  for  the  sum  of  $16,000,  building  to 
be  of  brick.  Dr.  Brumbaugh  assured  me  that  I  would  not  liMe 
any  money,  for  I  did  not  want  to  close  the  deal,  believing  that 
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the  sum  devoted  for  the  purpose  was  insufficient,  but  he  assured 
me  that  I  would  not  lose,  as  he  would  not  permit  it. 

"I  was  informed  by  the  department  that  there  was  enough 
material  at  Fajardo,  especially  bricks,  and  that  there  were  some 
80,000  of  them  ready  for  the  kiln.  I  went  to  Fajardo  and  found 
that  there  were  not  enough  bricks,  and  that  if  I  waited  I  would 
lose  a  lot  of  time ;  so  I  proposed  to  the  department  to  build  the 
schoolhouse  of  stone,  instead  of  brick. 

"Now,  Mr.  Commissioner,  it  is,  I  think,  a  question  of  strict 
justice,  and  I  trust  that  you  will  agree  with  me  that  it  would  be 
only  fair  to  pay  me  the  difference  in  cost  from  brick  to  stone. 
To  this  end,  I  am  pleased  to  enclose  a  statement  showing  the 
difference  between  one  and  the  other,  amounting  to  $2,466.14. 
Knowing  your  sense  of  justice,  in  addition  to  the  promise  made 
by  Dr.  Brumbaugh,  I  have  no  doubt  that  you  will  kindly  see 
from  a  just  joint  of  view  that  I  am  only  claiming  what  is  law- 
ful." 

There  are  many  other  letters  from  Bunker,  the  local  super- 
visor, and  others,  to  headquarters  here  at  San  Juan  with  refer- 
ence to  calculations,  etc.,  and  quantities  of  material,  that  wo 
do  not  think  it  material  at  this  time  to  set  out.  But  the  follow- 
ing letter  from  plaintiff  to  Dr.  Brumbaugh,  when  the  latter 
had  left  the  island  and  was  living  in  Philadelphia,  we  think  is 
material : 

"I  have  thought  of  writing  to  you,  but  until  n'^w  I  take  that 
pleasure,  compelled  by  the  circumstances. 

"I  have  no  doubt  that  you  will  remember  that  when  I  imder- 
took  the  work  of  building  the  schoolhouse  at  Fajardo,  you  told 
me  that  I  would  not  lose  any  money  in  the  building  of  said 
house.  I  took  up  the  contract  because  it  was  assured  to  me  by 
the  architect  that  there  was  a  great  number  of  bricks  at  that  time 
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in  Fajardo,  but  when  I  went  there  to  start  the  work  I  foiuK? 
that  there  was  not  a  single  brick.    You  had  told  me  that  you  as- 
sured me  I  would  lose  no  money  if  I  built  the  schoolhouse  for 
$16,000,  and  that  you  would  see  that  I  would  not  lose  at  all. 
Well,  as  I  found  no  brick,  I  did  the  work  with  stone,  and  have 
delivered  a  building  far  better  than  the  one  I  would  have  if 
made  with  brick.    Now  you  know  very  well  that  there  is  a  vast 
difference  between  brick  and  stone,  and  I  have  applied  to  the 
conmiissioner  of  education  to  give  me  the  difference  in  cost,  as 
I  lose  in  the  transaction  over  $2,000.    His  answer  was  that  all 
your  promises  by  word  did  not  count,  and  that  is  the  reason  why 
I  write  to  you,  asking  you  to  kindly  write  to  me  and  tell  me  if 
it  is  true  that  you  promised  me  that  you  would  see  that  I 
would  not  lose  any  money.    I  know  that  you  are  a  just  man  and 
that  you  are  equitable  in  all  your  deeds,  and  therefore  I  have  no 
doubt  that  you  will  kindly  help  me  in  this,  as  I  do  not  think 
it  is  right  for  me  to  lose  that  amount" 

Also  Dr.  Brumbaugh's  reply,  under  date  of  October  6,  1902, 
to  plaintiff's  letter  above : 

"Your  favor  reed,  and  I  beg  to  say  in  reply  that  I  recall  the 
day  we  opened  the  bids  for  Fajardo  schoolhouse.  Your  bid  was 
over  $17,000.  I  rejected  all  because  I  knew  that  the  building 
was  not  worth  that  much  to  the  island  and  I  was  very  anxious  to 
do  what  was  right  between  the  people  and  the  contractor.  Then^ 
when  I  rejected  all,  you  and  I  and  Mr.  Post  had  a  talk  in  which 
we  gave  it  as  our  opinion  that  the  building  was  worth  not  over 
$16,000,  and  I  offered  you  the  contract  at  $16,000.  You  took 
it  and  afterwards  I  learned  from  Mr.  Post  that  you  had  decided 
to  build  it  of  stone.  I  am  quite  confident  that  I  never  pledged 
the  island  to  any  additional  sum.  In  fact  I  could  not.  The  pay- 
ment was  made  in  a  contract  duly  made  and  the  amt  was  set 
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forth  in  the  contract.  I  could  have  no  way  to  draw  one  cent 
from  treasury  save  on  warrant  based  on  contract,  and  the  audi- 
tor would  be  very  sure,  and  rightly  so,  to  deny  any  payment  not 
warranted  according  to  law. 

"I  am  as  sorry  as  anyone  can  be  if  you  lost  money  on  the  con- 
tract. I  still  feel  that  it  was  a  fair  price  for  the  work  and  that 
I  did  all  I  agreed  to  do  in  the  matter." 

Dr.  Brumbaugh  in  his  deposition  totally  denies  ever  making 
any  agreement  of  any  kind  with  plaintiff  other  than  that  set 
out  in  the  contract,  and  denies  that  anybody  else  had  power  to 
in  any  manner  change  the  contract  without  his  consent.  The 
substance  of  his  deposition  is  as  follows :  That  he  is  forty-three 
years  of  age  and  a  professor  in  the  University  of  Pennsylvania. 
That  he  lived  at  the  time  in  question  in  this  suit  in  San  Juan, 
Porto  Eico,  and  was  commissioner  of  education  there.  That  as 
such  commissioner  he  entered  into  contracts  for  the  erection  of 
school  buildings,  etc.  That  he  entered  into  the  contract  in  ques- 
tion with  this  plaintiff.  That  he  bad  agreed  with  the  people  of 
Fajardo  to  provide  them  a  ten-room  school  building,  for  which 
purpose  he  had  set  aside  a  maximum  allotment  of  $16,000^ 
which  sum  was  based  on  a  careful  estimate  of  the  cost  of  such  a 
building  at  that  place,  made  by  the  architect  of  his  department, 
Mr.  Post.  That  specifications  thereunder  were  drawn  and  an 
advertisement  published  for  bids.  That  when  they  were  opened, 
they  all  exceeded  the  maximum  allotment  by  more  than  a  thou- 
sand dollars.  That  Mr.  Erefio,  plaintiff,  was  the  lowest, 
but  still  exceeded  $17,000.  Whereupon  witness  announced 
to  them  all  that  the  department  rejected  all  the  bids. 
That  all  the  bidders  then  retired  from  witness's  office,  but  that 
witness  understood  from  Mr.  Post  that  the  plaintiff 
went  with  said  Post  to  the  latter's  room  in  the  department 
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and  talked  with  him  concerning  the  cost  of  the  build- 
ing. That  in  about  half  an  hour,  plaintiff  and  Mr.  Post,  with 
the  interpreter,  returned  to  witness's  office,  and  that,  at  Mr. 
Post's  suggestion,  witness  told  Mr.  Ereno  frankly  the  maximum 
sum  which  the  department  would  pay  for  the  building.  That 
witness  probably  did  say  to  plaintiff  at  that  time  that  the  depart- 
ment was  convinced  the  building  could  be  erected  for  $16,000, 
and  that  it  would  not  pay  a  dollar  more  than  that  sum  therefor. 
That  before  the  interview  ended,  plaintiff  agreed  to  accept  the 
contract  to  erect  the  building  for  that  sum.  Whereupon,  the 
same  was  duly  drawn  and  executed.  That  witness  cannot  re- 
member any  detailed  conversations,  but  he  has  no  doubt  that  he 
frequently  urged  plaintiff  to  hasten  the  completion  of  the  school 
building,  but  that  he  is  certain  the  contract  was  never  referred 
to  after  it  was  signed.  That  plaintiff  never  made  any  demand 
on  witness  for  reimbursement  for  additional  work  on  said  school- 
house  until  after  witness  had  resigned  the  position  of  commis- 
sioner of  education,  and  that  this  statement  was  made  in  a  letter 
to  him,  dated  September  16,  1902  (supra),  and  that  his  answer 
was  sent  to  plaintiff  from  Philadelphia,  October  6,  1902 
(supra).  That  this  is  the  only  demand  that  plaintiff  ever  made 
upon  witness  in  that  behalf.  That  no  modification  of  the  con- 
tract in  question  was  ever  made  while  witness  was  commis- 
sioner. That  it  was  the  duty  of  the  architect,  Mr.  Post,  to  draw 
these  contracts  under  the  direction  of  the  attorney  general  and 
submit  them  to  witness  for  his  approval,  and  that  when  a  con- 
tract was  duly  executed,  it  was  Mr.  Post's  duty  to  compel  the 
contractor  to  comply  with  the  same,  and  that  Mr.  Post  had  no 
power  to  enter  into  a  contract  or  to  change  the  same  save  upon 
witness's  approval.  That  he,  witness,  told  Mr.  Post,  when  the 
latter  mentioned  the  matter  to  him,  that  if  plaintiff  could  build 
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this  schoolhouse  of  stone  of  a  quality  and  pattern  exhibited  by 
Post  to  witness  in  a  sketch,  with  a  sample  of  the  stone,  he,  wit- 
ness, would  gladly  consent  to  the  change  from  brick  to  stone, 
provided  only  that  this  change  in  no  way  increased  the  cost  of 
the  building  to  the  people  of  Porto  Eico.  That  no  other  modi- 
fications were  made  or  consented  to  by  witness  with  his  knowl- 
edge or  approval,  orally  or  otherwise.  That  the  change  from 
brick  to  stone  was'  due  to  the  fact  that  plaintiff,  through  Mr. 
Post,  had  reported  to  witness  that  the  cost  of  brick  at  Fajardo 
was  more  than  plaintiff  had  anticipated,  and  he  therefore  re- 
quested permission  to  substitute  stone  for  brick,  which  substitu- 
tion would  save  some  money  to  him,  and  in  no  way  prejudice  the 
quality  or  utility  of  the  building.  That  as  an  accommodation 
to  the  plaintiff  and  without  jeopardy  to  the  island's  interest,  and 
particularly  in  order  to  hasten  the  completion  of  the  building, 
because  bricks  were  not  immediately  available  at  Fajardo,  wit- 
ness gave  his  consent  to  plaintiff's  request.  That  all  detailed 
direct  dealings  after  the  making  of  the  contract  with  the  con- 
tractor took  place  between  the  latter  and  Mr.  Post,  whose  busi- 
ness it  was  to  see  that  the  contract  was  carried  out,  and  that  any 
interference  by  witness  was  simply  as  a  guidance  to  Post. 

Dr.  Lindsay,  in  his  deposition,  states  that  all  the  conversations 
he  ever  had  with  plaintiff  previous  to  about  one  year  after  sign- 
ing the  contract  was  urging  him  to  complete  the  building.  That 
in  the  month  of  June,  1902,  plaintiff  made  a  claim  for  $2,466.- 
44  to  him,  stating  that  it  was  the  loss  he  had  incurred  on  the 
contract,  due  to  the  change  in  the  specifications  by  substituting 
stone  for  brick,  but  that  he  produced  no  supplementary  contract 
to  support  such  demand.  That  witness  asked  him  to  put  it  in 
writing,  which  he  did  June  14,  1902,  and  that  after  careful 
examination  of  all  records  in  the  office,  witness  refused  to  ap- 
II.  PoBTo  Rico.— -20. 
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prove  any  additional  payment  over  and  above  the  original  con- 
tract^ and  so  disallowed  the  claim,  but  told  plaintiff  that  if  he 
thought  he  had  any  claim  in  equity,  he  should  present  that  to 
the  legislative  assembly.    That  plaintiff  claimed  that  Dr.  Brum- 
baugh and  Mr.  Post,  the  architect,  had  promised  him  additional 
compensation.    That  he  then  called  in  Mr.  Post,  who,  in  plain- 
tiff's presence,  denied  that  any  such  promise  had  been  made  by 
him,  either  then  or  at  any  previous  time.     That  several  times 
afterwards,  when  asked  about  it,  Mr.  Post  emphatically  denied 
the  making  of  any  such  agreement     That  witness  then  wrote 
Dr.  Brumbaugh,  asking  whether  he  had  made  such  a  promise, 
and  received  for  answer  a  positive  denial  of  the  making  of  it 
That  witness  went  into  three  exhaustive  examinations  of  the 
matter  of  this  claim  in  the  records  in  his  office  and  of  the  plans 
and  specifications,  all  of  which  led  him  to  the  same  conclusion, 
that  plaintiff  had  been  paid  in  full ;  and  that  witness  told  plain- 
tiff repeatedly  that  he  had  no  legal  claim  for  additional  compen- 
sation, and  that  witness  had  no  power  to  draw  on  any  funds  to 
make  any  payment  to  him.    That  as  a  personal  favor  to  plaintiff, 
witness  at  one  time  caused  Mr.  Post  to  make  a  calculation  of 
the  difference  in  cost  between  the  stone  building  and  what  a 
brick  one  would  have  cost,  and  that  the  calculation  showed  a 
probable  difference  of  $1,204. 

Mr.  S.  B.  Bunker,  thirty  years  of  age,  and  a  civil  engineer  in 
New  York  city,  who  was  the  supervising  architect  of  this  build- 
ing when  the  work  was  done,  testifies  that  stone  was  substi- 
tuted for  brick  at  the  request  of  the  contractor  on  account  of  the 
shortage  of  the  brick  supply.  That  there  were  only  some  10,000 
bricks  ready  when  plaintiff  arrived  at  Fajardo  to  begin  the  work 
and  about  20,000  more  unburned,  and  that  then,  in  order  to  fa- 
cilitate the  construction  of  the  building,  plaintiff  requested  that 
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he  be  allowed  to  substitute  stone  for  brick.  Witness  goes  on 
with  a  lot  of  testimony  as  to  the  facility  of  getting  bricks  at  other 
places  at  this  time,  all  of  which,  as  stated,  we  regard  as  imma- 
terial here,  save  as  tending  to  prove  that  bricks  were  obtain- 
able, but  perhaps  at  an  increased  price.  This  witness  also  testi- 
fies to  a  lot  of  delay  in  the  construction  of  the  building  and  a 
lot  of  loss  to  the  contractor  resulting  from  facts  showing  negli- 
gence on  the  part  of  plaintiff  in  not  supplying  his  men  with  tools 
and  material  in  proper  quantities.  That  when  the  building 
reached  the  level  of  the  second  floor,  plaintiff  had  a  talk  with 
witness  about  the  stone  costing  much  more  than  he  expected  and 
of  plaintiff's  intention  to  see  if  the  department  would  allow  him 
to  complete  it  with  brick,  to  which  the  witness  replied  that  such 
a  proceeding  would  spoil  the  structure.  And  that  plaintiff  at 
this  time  said  something  to  the  effect  that  the  department  should 
reimburse  him  for  any  loss  occasioned  by  substituting  stone  for 
brick.  That  Mr.  Post,  the  architect,  gave  his  instructions  direct 
about  the  building  to  plaintiff  and  never  gave  any  through  wit- 
ness, and  that  nobody  but  Mr.  Post  interfered  in  plaintiff's  con- 
duct of  the  work,  save  such  supervision  as  witness  gave  from 
time  to  time. 

Charles  G.  Post,  the  architect,  deposed  that  he  is  thirty-seven 
years  of  age,  an  architect,  and  lives  at  Dobbs  Ferry,  New  York. 
That  he  has  had  twelve  years'  experience  in  his  profession. 
That  his  duties  when  on  the  island  were  those  of  architect, 
business  manager,  and  supervisor  of  construction.  That  he 
drew  plans  for  all  buildings  erected  by  the  department,  wrote 
the  specifications,  prepared  the  contracts,  investigated  the  sure- 
ties, etc.,  and  employed  a  corps  of  assistants  about  the  work. 
That  he  had  absolutely  no  authority  over  contractors.  That  he 
could  not  compel  a  contractor  to  remove  material  or  correct  work, 
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and  that  if  he  did  ch(X>9e  to  correct  any  of  the  work,  he  could  only 
do  so  by  holding  up  the  next  payment  That  the  commissioner 
of  education  was  the  only  person  who  could  make  or  modify  con- 
tracts for  such  work,  or,  in  his  absence,  the  acting  commission- 
er. That  he  does  not  recollect  whether  he  had  any  preliminary 
talks  with  plaintiff  about  this  building,  and  that  if  he  had  any, 
they  took  place  at  the  department  through  an  interpreter,  either 
Mr.  Hernandez  or  Mr.  Martinez.  That  he  cannot  recollect  any 
particular  conversation  at  this  time.  That  plaintiff  often  called 
on  him  between  advertisements  and  bids  to  get  particulars  as  to 
the  site,  materials,  time,  etc.  That  at  the  time  of  signing  the 
contract  in  question,  plaintiff  wanted  to  increase  the  amount  of 
his  bid  $500,  making  the  contract  price  $16,500,  but  that  this 
could  not  be  considered  by  the  commissioner.  That  from  time  to 
time  plaintiff  reported  he  had  great  trouble  in  getting  bricks. 
That  many  ordered  by  him  had  been  destroyed  by  rain  before 
baking,  and  that  it  was  impossible  for  him  to  make  any  headway. 
After  considerable  delay,  witness  recommended  to  the  commis- 
sioner that  plaintiff  be  allowed  to  use  rubble  stone  for  founda- 
tion walls,  which  was  approved,  and  later  plaintiff  found  stone 
on  property  belonging  to  the  island,  which  proved  satisfactory, 
and  the  commissioner  authorized  him  to  use  it,  making  no  charge 
for  the  same.  This  concession,  it  was  thought,  would  permit 
him  to  go  ahead  with  the  work  and  give  him  time  to  secure  a 
supply  of  brick  to  carry  forward  the  work  contemplated,  and 
he  was  so  advised.  That  the  work  was  started  and  that  in  a  few 
days  plaintiff  called  at  the  department  with  a  proposition  to  use 
limestone  throughout  That  the  department  had  no  desire  to 
substitute  stone  for  brick.  That  it  appreciated  the  fact  that  such 
change  would  cost  the  plaintiff  more  money  than  if  built  of 
brick,  and  so  advised  him ;  and  that,  in  addition,  the  department 
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did  not  propose  to  consider  any  proposition  involving  additional 
cost  for  the  building.  That  plaintiff  left,  returning  again  in  a 
few  days,  advancing  the  same  proposition,  that  he  would  per- 
form the  work  entirely  of  limestone  without  extra  compensation. 
That  this  proposition  was  submitted  to  the  commissioner,  and, 
as  it  removed  all  difficulty  in  the  way  of  advancing  and  finishing 
the  work,  and  was  satisfactory  to  the  contractor,  it  was  accepted. 
That  later  in  the  year  plaintiff  again  appeared  for  permission 
to  use  brick  from  the  second  story  level  to  the  roof.  That  this 
proposition  was  rejected,  as  such  a  combination  was  unknown 
to  the  building  world.  That  witness  did  all  the  preliminary 
work  of  plan  making  and  estimating,  and  that  the  cost  of  the 
building,  after  full  investigation,  was  estimated  at  $16,000. 
That  witness  has  no  recollection  of  any  other  conversation  at  the 
time  of  signing  the  contract,  save  plaintiff's  effort  to  raise  the 
price  $500,  but  this  the  commissioner  would  not  agree  to.  Wit- 
ness gives  a  lot  of  evidence  as  to  the  possibility  of  procuring 
brick  at  other  places,  which  we  regard  as  immaterial  in  the  view 
we  take  of  the  case.  He  further  testifies  that  the  contract  limit 
was  three  months  to  complete  the  job,  and  he  is  sure  that,  un- 
der all  the  circumstances,  an  extension  of  three  months  addi- 
tional ought  to  have  been  sufficient,  but  that  it  took  a  great  deal 
longer,  and  that  he  was  in  receipt  of  reports  from  his  inspectorsr 
on  the  ground  from  time  to  time,  that  the  contractor  failed  to 
furnish  materials  and  the  work  was  being  delayed.  That  the 
stonecutters  could  have  done  a  great  deal  more  work  if  stone  had 
been  made  available  to  them,  without  additional  cost,  and  that 
this  would  have  resulted  in  more  stone  being  set  and  would  have 
enabled  the  employment  of  many  more  men  to  complete  the  job 
quickly  and  economically.  That  the  woodwork  was  also  delayed, 
and  that  the  contractor  certainly  lost  a  lot  of  money  by  these  de- 
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lays  in  the  stonework  and  woodwork,  occasioned  by  his  own  neg- 
ligence, having  to  keep  many  men  on  salary,  maintain  his  insur- 
ance, pay  traveling  expenses,  etc.,  during  all  this  time. 

From  the  foregoing  rather  lengthy  record  and  statement  of 
the  case,  it  can  be  seen  that  there  was  a  deliberate,  specific, 
binding  contract  entered  into  .by  plaintiff  for  the  construction  of 
this  building  for  the  price  of  $16,000.  It  does  not  require  much 
effort  to  see  the  real  facts  in  the  case,  and  to  understand  exact- 
ly how  the  controversy  arose.  Dr.  Brumbaugh  and  Mr.  Post 
no  doubt  did  do  a  good  deal  of  talking  to  induce  plaintiff  to 
take  this  contract,  but  it  is  manifest  that  neither  one  of  them 
ever  promised  to  pay  him  for  the  extra  cost  of  the  change  from 
brick  to  stone.  All  that  Dr.  Brumbaugh  ever  said  to  him  about 
it,  even  according  to  plaintiff's  own  statement,  was  that  he  should 
not  lose  any  money ;  but  that  was  before  the  contract  was  made. 
The  elementary  proposition  of  law  that  all  bargains,  contentions, 
and  agreements  that  result  in  a  writing  between  the  parties, 
merge  in  the  writing,  and  that  parol  evidence  is  not  accepted 
thereafter  to  vary  the  written  instrument  save  under  well-known 
rules,  need  not  be  discussed  here. 

Were  this  an  action  to  cancel  or  reform  the  contract,  or  a  de- 
fense against  an  action  for  a  breach  of  it,  plaintiff  would  be  in  a 
better  position  than  he  is.  If  he  found,  on  going  to  Fajardo, 
that  he  had  been  deceived  as  to  the  quantity  of  material  avail- 
able, he  could  have  refused  to  proceed  with  the  work  until  a  dif- 
ferent contract  had  been  entered  into.  Bicker  v.  Sanitary  Dis- 
trict, 89  Fed.  251.  The  law  will  not  permit  him  to  continue 
the  work  under  a  contract,  and,  by  a  mere  unilateral  claim  that 
he  should  have  more  compensation,  compel  the  island  to  pay  an 
increased  price  for  the  work.  Without  positive  evidence  that  a 
new  contract,  for  a  proper  consideration,  has  been  entered  into 
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and  the  old  one  waived  or  modified,  courts  ought  not  lightly  to 
force  owners  to  pay  an  additional  sum  in  order  to  obtain  the  sort 
of  structure  or  work  they  are  entitled  to.  Such  a  practice  would 
encourage  breach  of  contract  and  a  breach  of  faith.  The  island 
received  no  extra  work  in  this  case.  It  only  received  what  is 
claimed  to  be  better  and  more  expensive  material  than  the  con- 
tract itself  called  for,  and  the  change  in  the  material,  the  evi- 
dence shows,  was  made  at  the  request  and  for  the  convenience  of 
the  contractor. 

This  plaintiff  well  knew  that  the  commissioner.  Dr.  Brum- 
baugh, was  the  only  person  who  could  make  or  modify  these 
building  contracts  at  that  time.  He  had  erected  several  struc- 
tures for  the  island.  No  matter  how  much  he  talked  to  Mr. 
Post,  the  architect,  it  is  in  evidence  that  when  anything  definite 
was  to  be  done  or  any  agreement  made,  Mr.  Post  and  plaintiff 
always  went  to  the  commissioner,  Dr.  Brumbaugh,  to  see  wheth- 
er it  would  be  agreed  to.  It  was  the  duty  of  plaintiff  to  know 
what  Post's  authority  was,  and  to  know  that  under  his  contract 
he  could  not  demand  extra  compensation  save  on  a  modifica- 
tion of  the  contract  in  writing,  according  to  the  extract  copied 
supra,  or  on  a  direct  promise  to  pay,  properly  acquisced  in. 
Bowe  V.  United  States,  42  Fed.  778.  Individuals  as  well  as 
courts  must  take  notice  of  the  extent  of  authority  conferred  by 
law  upon  a  person  acting  in  an  official  capacity.  Whiteside  v. 
United  States,  93  U.  S.  247,  23  L.  ed.  882 ;  Hawkins  v.  United 
States,  96  U.  S.  689,  24  L.  ed.  607.  The  only  person  who  could, 
it  seems,  under  the  law,  have  entered  into  this  alleged  modifica- 
tion of  the  old  contract  or  agreed  to  the  alleged  new  one,  was 
the  commissioner,  and  he,  as  well  as  Mr.  Post,  emphatically 
denied  it  It  is  regrettable  if  plaintiff  in  fact  lost  money  on 
this  building,  but  even  then,  there  is  evidence  to  show  that  it 
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was  probably  occasioned  largely  by  his  own  negligence  in  the  ood-  - 
duct  of  the  work.  He  is  an  intelligent  man,  of  wide  experience 
as  a  contractor  and  builder.  He  entered  into  this  oontract 
knowingly.  Such  change  as  was  made  in  it  was  made,  as  ad- 
mitted, at  his  own  request;  and  as  all  persons  who  oould  bind 
the  government  deny  any  promise  of  additional  compensation, 
the  burden  of  proving  it  being  on  him,  we  have  no  hesitation 
under  the  evidence  in  finding  that  he  has  failed  in  that  regard. 
In  Sharpe  v.  San  Paulo  R  Co.  L.  R  8  Ch.  607,  cited  in  note  on 
p.  313  of  Wait's  Engineering  and  Architectural  Jurisprudence, 
it  was  held  that  work  ordered  or  directed  by  the  ^[igineer  in 
charge  must  not  be  such  work  as  can  be  included  in  the  contract 
In  that  case  the  engineer  had  blundered  and  made  a  change  re- 
quiring a  great  deal  more  excavation  at  a  certain  point  in  a  rail- 
road, promising  the  contractor  to  make  up  for  it  by  reducing 
work  in  another  place,  which  he  failed  to  do.  The  court  held 
the  contractor  could  not  recover,  even  though  the  company  did 
in  some  vague  way  ratify  or  did  not  dissent  to  the  change.  The 
railroad  could  have  been  built  as  planned  and  contracted  for, 
and  the  court  stated  the  law  would  not  permit  the  contract 
to  be  varied  in  this  way. 

This  same  work  of  Mr.  Wait  cites  many  cases  in  support  of 
the  doctrine  that  the  person  in  charge  of  the  work  cannot  order 
extra  work  verbally  when  the  contract  itself  requires  the  order 
to  be  in  writing,  and  the  court  goes  so  far  as  to  say  that  the  con- 
tractor in  such  case  cannot  recover  from  the  company  for  such 
extra  work,  either  in  a  court  of  law  or  a  court  of  equity.  Citing 
Woodruff  V.  Rochester  &  P.  R  Co.  108  N.  Y.  39,  14  K  E.  832, 
and  other  cases.  And  again,  in  a  note  to  §  554,  he  cites,  in  sup- 
port of  the  same  position,  Bonesteel  v.  New  York,  22  N.  Y. 
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168;  Rens  v.  Grand  Rapids,  73  Mich.  237,  41  N.  W.  263;  Dil- 
lon V.  Syracuse,  29  N.  Y.  S.  E.  912,  9  N.  T.  Supp.  98. 

When  alterations  and  changes  are  merely  assented  to  and 
there  is  no  agreement  as  to  value  and  cost,  the  presumption  is 
that  no  increased  cost  was  contemplated.  Wait,  supra,  §  566, 
and  cases  cited;  Badders  v.  Davis,  88  Ala.  367,  6  So.  834^ 
Bryant  v.  Stilwell,  24  Pa.  314;  Jones  v.  Woodbury,  11  B.  Mon. 
167 ;  District  of  Columbia  v.  Gallaher,  124  U.  S.  505,  31  L.  ed. 
626,  8  Sup.  Ct  Rep.  585. 

The  mere  circumstance  of  the  owner  knowing  that  the  extra 
work  was  doing,  and  not  objecting  to  it,  does  not  raise  a  con- 
tract on  his  part  to  pay  plaintiff  for  it  Belt  v.  Cook,  3  Cranch, 
a  C.  666,  Fed.  Cas.  No.  1,282. 

Some  considerable  evidence  was  introduced  with  reference  to 
the  final  settlement  between  the  parties,  and  the  acceptance  by 
plaintiff  of  the  $1,090.86  and  giving  a  receipt  in  full.  We  do 
not  think  much  importance  can  be  attached  to  this  fact,  because 
it  is  well  settled  that  the  circumstances  concerning  the  giving 
of  a  receipt  in  full  can  be  shown  in  an  action  between  the  par- 
ties regarding  the  subject-matter  for  which  it  was  given,  and  it 
can  be  shown  that  it  was  a  mistake,  if  in  fact  it  was.  The  tak- 
ing of  a  balance  and  giving  such  a  receipt  is  of  course  evidence 
for  the  jury  that  it  was  intended  as  accord  and  satisfaction. 
Pray  v.  United  States,  106  U.  S.  594,  27  L.  ed.  265,  1  Sup.  Ct. 
Rep.  483;  Tanner  v.  Merrill,  108  Mich.  58,  31  L.R.A.  171,  62 
Am.  St  Rep.  687,  65  N.  W.  664;  Fire  Ins.  Asso.  v.  Wickham, 
141  TJ.  S.  564,  35  L.  ed.  860,  12  Sup.  Ct  Rep.  84. 

For  the  reasons  here  given,  the  court  finds  the  issues  for  the 
defendant,  with  costs,  and  a  judgment  to  that  effect  will  be  en* 
tered. 
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San  Juan,  Equity,  No.  374« 

1.  Under  the  Spanish  law  of  waters  of  1879   (extended  to  Porto  Rico  in 

1886)  Spain  was  the  owner  of  the  beds  (and  the  appurtenant  rights) 
of  non-navigable  streams  in  Porto  Rico,  which  rights  passed  to  the 
United  States  by  cession  from  that  country,  and,  later,  to  the  people 
of  Porto  Rico  by  the  act  of  Congress  of  July  1st,  1902  (32  Stat,  at 
L.  731,  chap.  1383). 

2.  The  executive  council  of  Porto  Rico  cannot,  by  taking  part  in  the  enact- 

ment of  a  law,  devest  itself  of  the  powers  which  have  been  conferred 
on  it  exclusively. 

3.  Section  218  of  said  law  of  waters  referred  to  prerogatives  of  the  Crown 

of  Spain  regarding  the  use  of  land  and  water,  and  all  such  preroga- 
tives ceased  at  the  time  of  the  cession  of  Porto  Rico  to  the  United 
States. 

4.  Plaintiff  having  acquired  none  of  these  prerogatives  or  franchises  be- 

fore the  cession^  and  not  having  been  granted  any  by  the  new  sovereign 
since,  cannot  claim  to  have  the  right  to  exercise  any  such. 

5.  That  section  (218)  is  not  in  force  in  Porto  Rico  to  the  extent  of  con 

ferring  exclusive  privileges  on  riparian  owners,  and  general  military 
orders  Nos.  1  and  103  cannot  be  construed  as  granting  any  such  ex- 
clusive privileges,  nor  as  giving  said  section  and  vitality  in  that  re- 
gard. 

6.  United  States  Revised  Statutes,   |  2476,  has  no  application  to  Porto 

Rico. 

7.  The  executive  council  of  Porto  Rico,  subject  to  approval  by  the  governor, 

has  the  exclusive  power  to  grant  franchises,  and  its  acts  in  that  par- 
ticular are  legislative  in  character. 
D.  The  grant  to  it,  by  the  organic  act,  of  that  power,  carries  with  it,  as 
a  necessary  incident,  the  power  to  confer  upon  the  grantees  of  public- 
service  franchises  the  right  of  eminent  domain. 
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D.  Such  franchises  probably  should  be  approved  by  the  President,  and  all 
franchises  granted  by  the  executive  council  are  subject  to  congressional 
control. 

10.  The  insular  law  of  eminent  domain  (Session  Laws  1903,  p.  50),  con- 

strued in  conjunction  with  li  418  and  430  of  the  Civil  Code,  without 
recourse  to  the  oq^anic  law,  contain  ample  authority  for  the  exercise 
by  grantee  of  the  right  of  eminent  domain. 

11.  A  franchise  to  develop  a  water  power  and  thereby   create   electric 

energy,  to  be  sold  to  the  public  at  rates  to  be  regulated  by  the  gov- 
ernment, is  a  public-service  franchise,  and  the  grantee  thereof  can 
exercise  the  right  of  eminent  domain. 

Opinion  filed  December  31,  1006. 


N.  B.  K.  Petiingill,  Esq.,  solicitor  for  complainant 
Henry  F.  Hord,  Esq.,  solicitor  for  defendant 
RoDEY,  Judge,  delivered  the  following  opinion: 

This  cause  is  before  the  court  for  decision  of  the  issue  raised 
by  respondent's  general  demurrer  to  the  bill  of  complaint  The 
prayer  is  for  an  injunction  and  general  relief.  A  statement 
of  the  case  is  as  follows : 

The  controversy  arises  out  of  the  claimed  right  to  generate 
electricity  from  the  power  of  the  waterfall  on  the  La  Plata 
river,  known  as  "El  Salto"  or  the  Comerio  fall,  situated  near 
the  center  of  the  island,  about  17  miles  in  a  direct  line  slightly 
southwest  of  the  city  of  San  Juan,  Porto  Rico.  It  seems  that 
the  waterfall  in  question  is  the  only  considerable  one  in  Porto 
Bico,  and  it  is  alleged  to  be  adequate  for  the  generation  of  elec- 


Note. — ^As  to  the  ownership  of  land  under  water,  see  note  to  Goff  v. 
Cougle,  42  L.R.A.  161. 
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tricity  up  to  probably  several  thousand  horse  power,  and  it  is 
intimated  that,  in  a  relative  sense,  all  it  requires  for  its  utilisa- 
tion is  a  waterwheel  and  a  wire.    There  are  a  few  smaller  falls 
in  other  parts  of  the  island,  but  not  of  sufficient  volume  to  attract 
much  attention.    The  one  in  question  is  said  to  be  large  enougfa 
to  furnish  light,  heat,  and  power  for  the  city  of  San  Juan  and 
vicinity,  including  trolley  lines,  and  perhaps  for  quite  a  num- 
ber of  the  northern  and  eastern  towns  of  the  island,  as  well  as 
for  a  portion  of  the  southern  section ;  at  least,  the  franchise  inti- 
mates this,  as  it  covers  this  groimd,  and  that  it  was,  or  may  be 
is  yet,  contemplated  to  use  its  power  for  a  trolley  line  clear  across 
the  island,  from  San  Juan  to  Ponce;  and  that  quite  or  nearly 
half  a  million  people  live  within  easy  radius  of  its  service.  When 
it  is  considered  that  the  nearest  available  coal  to  Porto  Rico  is 
that  obtained  from  the  United  States,  the  price  of  which  is  nec- 
essarily high,  and  that  the  island  has  no  fuel  of  its  own  in  quan- 
tities, it  can  be  seen  that  a  franchise  for  the  exclusive  right  to 
use  the  power  of  this  fall  is  a  very  desirable  piece  of  property. 
The  references  given  in  the  bill,  exhibits,  and  pleadings  have 
driven  the  court  to  a  search  into  the  history  of  the  matter,  and 
we  find  that  it  has  been  the  subject  of  strenuous  contention  be- 
tween this  complainant  and  his  associates  on  one  side,  and  one 
Ramon  Valdez  and  his  associates  and  others  on  the  other,  ever 
since,  and  perhaps  even  slightly  before,  the  American  occupa- 
tion of  the  island  in  1898, — each  party  all  this  time  strenuously 
contending  for  his  own  side,  and  opposing  the  eflForts  of  the  other 
in  this  behalf.    This  took  place  both  before  the  insular  courts, 
the  military  authorities,   during  the   military  occupation  of 
Porto  Rico,  the  executive  council  of  the  island,  the  Secretary 
of  War,  and  in  this  court.    The  contending  parties,  respectively, 
made  strong  efforts  to  become  possessed  of  the  title  or  the  right 
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to  use  the  land  forming  the  banks  of  the  river  at  the  point  that 
includes  the  falls  and  some  little  distance  above  and  below  the 
same,  under  the  belief,  it  seems,  that  this  right  or  ownership 
gave  the  one  securing  it,  either  a  great  advantage,  or  an  abso- 
lute right  to  a  franchise  under  existing  law.  Each  of  the  prin- 
cipals secured  some  of  the  land  on  both  sides  of  the  river,  but 
complainant  claims  to  have  secured  all  of  both  banks  that  ac- 
tually includes  the  falls.  Suits  about  the  land  resulted  between 
the  contending  parties  in  the  insular  courts,  one  of  them  being 
carried  to  the  supreme  court  of  the  island.  See  Valdez  v.  Pedro 
del  Valle  Franco,  pp.  25  et  seq.  vol.  1  (pamph.)  Decisions  Su- 
preme Court  of  Porto  Eico.  It  appears  also  that  Valdez  tried 
to  get  the  franchise  from  the  Secretary  of  War  during  the  mili- 
tary occupation  or  government  of  the  island,  claiming  to  be  en- 
titled to  it  under  Spanish  law,  and  succeeded  in  obtaining  a  li- 
cense to  use  the  fall  to  generate  electricity,  but  this  was  revoked 
later.  Magoon's  Reports  on  Law  of  Civil  Government  under 
Military  Occupation,  War  Dept.  1903,  p.  600.  It  also  appears 
that  all  of  the  contending  parties,  either  by  themselves  or  their 
associates,  appeared  several  times  before  the  executive  council  of 
Porto  Rico,  each  applying  for  a  franchise  to  use  this  water 
power,  and  each  of  them  claiming  at  all  times  to  be  solely  en- 
titled to  receive  or  to  apply  for  it,  by  reason  of  being  the  owner 
of  all  necessary,  or  at  least  sufficient,  lands  and  easements  at 
and  surrounding  the  falls.  It  appears  also  that  on  these  occa- 
sions complainant  urged  the  executive  council  to  declare  the 
waterfall  a  public  utility.  At  one  time,  it  appears  Valdez  and 
his  associates,  under  the  name  of  the  Rio  Plata  Electric  Com- 
pany, actually  secured  a  franchise  from  the  executive  council, 
but  for  some  reason  this,  as  also  another  franchise  granted  at 
another  time  to  one  Vandergrift  and  his  associates,  lapsed.  Com- 
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plainant  also  attacked  the  legality  of  this  Vandergrift  frandiise 
in  this  court.  The  suit  remains  in  abeyance,  probably  also  be- 
cause of  the  franchise  having  lapsed.  The  granting  of  the  for- 
mer franchise  resulted  in  a  suit  in  this  court  by  complainant 
Arpin  and  one  Noble,  his  associate,  against  Valdez  and  the  said 
Rio  Plata  Electric  Company,  which  is  numbered  31  on  the 
equity  docket.  A  former  judge  rendered  an  opinion  in  that  ease 
(1  Porto  Eico  Fed.  Rep.  pp.  394  et  seq.),  sustaining  the  demll^ 
rer,  and,  the  complainants  declining  to  plead  further,  the  bill  was 
dismissed'  with  costs.  An  appeal  to  the  Supreme  Court  of  the 
United  States  was  taken,  but  not  perfected,  owing,  no  doubt, 
to  the  lapse  of  the  franchise.  The  opinion,  to  some  extent,  ren- 
ders some  of  the  questions  here  subject  to  the  rule  of  stare 
decisis,  but  the  ^^court  should  not  extend  any  decision  upon  a 
constitutional  question  if  it  is  convinced  that  error  in  principle 
might  supervene."  Pollock  v.  Farmers'  Loan  &  T.  Co.  157  U. 
S.  429,  39  L.  ed.  769,  16  Sup.  Ct.  Rep.  673.  We  think  there 
are  many  points  here  presented  that  cannot  be  considered  as 
res  judicata. 

It  seems  that  Valdez  alone,  or  with  his  associate,  is,  or  was, 
the  owner  of  a  little  narrow-gauge  railroad  some  5  miles  in 
length,  from  the  town  of  Bayamon  to  Catano,  the  latter  being 
situated  across  the  bay  from  the  city  of  San  Juan,  and  over  the 
right  of  way  of  which  little  railroad  probably  the  transmission 
line  for  this  power  would  be  located  on  the  way  from  the  falls 
to  San  Juan,  and  for  the  motive  power  of  which  railroad  the  cur- 
rent might  also  be  used ;  and  that  Valdez  also  runs  a  ferry  across 
the  bay  to  San  Juan  in  connection  with  said  little  railroad,  and 
that  he  is,  or  was,  interested  in  the  lighting  of  the  city  of  San 
Juan  through  a  power-plant  concern ;  and  it  further  appears,  ac- 
cording to  the  allegations  of  the  bill,  that  the  concern  running 
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the  trolley  lines  and  a  competing  light  plant  in  the  city  of  San 
Juan,  together  with  the  concern  that  runs  this  Valdez  plant,  rail- 
road and  ferry,  have  combined  as  the  Porto  Rico  Power  &  Light 
Company  (the  defendant  here),  and  have  secured  this  alleged 
franchise  which  is  now  the  subject  of  this  controversy. 

The  present  bill  of  complaint  sets  out  the  doings  of  the  con- 
tending parties  as  aforesaid  during  the  past  eight  or  more  years 
in  the  premises,  with  considerable  detail,  and  also  sets  out  de- 
scriptions of  the  property  acquired  by  both  parties  on  the  banks 
of  the  river  at  and  near  the  point  that  includes  the  waterfall, 
and  there  are  filed  with  the  bill  many  exhibits  and  a  map  for 
the  information  of  the  court. 

The  bill  also,  with  considerable  detail,  charges  the  executive 
council  of  the  island  and  the  franchise  committee  thereof  with 
repeated  acts  and  doings  against  the  alleged  legal  rights  of  the 
complainant  in  such  a  way  and  of  such  a  character  as  that,  had 
respondent  moved  to  that  effect,  the  allegations,  or  some  of  them, 
might  have  been  stricken  from  the  record,  as  they  were  not  nec- 
essary to  a  decision  of  the  legal  questions  involved ;  but,  instead, 
opposing  counsel  saw  fit  to  file  a  general  demurrer  only. 

Before  proceeding  with  the  discussion  of  the  points  involved, 
the  court  pauses  to  say :  That  the  controversy  appears  as  between 
these  parties  to  be  purely  a  selfish  one ;  each  is  doing  his  utmost 
to  possess  himself  of  this  natural  monopoly  through  a  franchise, 
and  to  prevent  the  other  from  either  getting  or  availing  himself 
or  itself  of  it.  All  their  efforts  in  the  purchase  of  the  land  and 
before  all  the  courts  and  oiBcials  have  been  solely  with  that  end 
in  view.  They  are  entitled  to  no  consideration  as  philanthro- 
pists, even  if  their  strict  legal  right  to  get  the  franchise,  if  they 
can,  cannot  be  questioned.  But  with  this  or  with  the  alleged  con- 
djict  or  motives  of  a  co-ordinate  branch  of  the  government,  the 
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court  has  nothing  to  do.  Neither  has  it  anything  to  do  with  the 
wisdom  or  expediency  of  the  island  government,  at  this  early 
stage  of  its  American  history,  granting  a  franchise  at  all,  for 
such  an  easily  utilized  natural  monopoly,  instead  of  causing  it 
to  be  developed  by  and  for  the  people  themselves.  We  can  look 
only  to  the  legality  of  acts  done,  and  must  presume  that  all  that 
was  done  by  the  legislature  and  the  executive  branch  of  the  gov- 
ernment, involving  discretion,  was  for  the  best  All  the  facts, 
figures,  and  calculations  were  before  the  executive  council  when 
they  acted,  and  they  had  to  consider  what  would,  in  their  judg- 
ment, be  best  under  all  the  circumstances,  for  all  the  people  af- 
fected, in  the  utilization  of  this  water  power.  The  President  of 
the  United  States  or  Congress  alone  have  power  to  consider  the 
other  matters  referred  to  in  the  bill,  if  parties  interested  think 
reasons  exist,  or  can  show  cause,  for  calling  attention  to  them, 
and,  if  there  is  just  cause  for  complaint  in  this  regard,  complain 
ant  owes  a  duty  to  the  public  to  carry  it  to  Washington;  be- 
cause Congress  has  reserved  to  itself  the  right  finally  to  affirm 
or  set  aside  all  grants  of  franchises  in  the  island  (§  32,  organic 
act,  31  Stat,  at  L.  77,  chap.  191) ;  and  it  is  probably  also  true 
that  even  such  a  franchise  as  the  one  here  discussed  should  be 
approved  by  the  President  under  §  2  of  the  resolution  of  May 
1,1900  (3lStat.  atL.  715). 

The  bill  of  complaint  sets  out  so  many  alleged  facts  upon 
which  rights  of  complainant  are  claimed  to  be  based,  and  the 
brief  of  his  counsel  sets  out  so  many  weighty  and  clear-cut  ques- 
tions of  law  based  thereon,  as  that,  in  the  opinion  of  the  court, 
there  is  good  probable  cause  for  the  filing  of  the  bill,  and  great 
public  necessity  that  the  questions  involved  should  be  passed 
upon  by  the  court. 

It  is  claimed  that  what  is  known  as  the  "law  of  waters"  of 
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Spain,  which  was  promulgated  in  that  country  June  13,  1879, 
and  extended  to  Porto  Rico  by  royal  order  of  April  5, 1886,  and 
published  in  Porto  Bico  on  the  28th  of  that  month,  is,  under  the 
law  of  nations,  and  by  virtue  of  the  organic  act,  in  force  in 
Porto  Bico.  The  said  law  of  waters  is  an  elaborate  royal  decree 
on  the  subject,  and  comprises  a  lot  of  substantive  laws  and  also 
rules  and  regulations  with  reference  to  property  rights  in  waters, 
and  the  prerogatives  of  the  Crown  regarding  the  same.  Cddigos, 
Leyes,  y  Tratados  Yigentes,  Apendice  (Ochoa)  564  et  seq. 
Under  this  law,  without  question,  the  Crown  of  Spain  was  the 
owner  of  the  beds  of  non-navigable  streams  in  Porto  Bico,  and 
under  §  8  of  the  treaty  of  Paris,  these  river  beds  and  their  ap- 
purtenant rights,  if  any,  became  the  property  of  the  United 
States.  This  change  of  ownership  is  not  disputed.  It  may  be 
added,  for  whatever  weight  it  may  have,  that  §  414  of  the  Civil 
Code  of  Porto  Bico,  adopted  in  1902,  provides  that  rivers  and 
their  natural  beds  belong  to  the  public  domain.  However,  the 
nation  did  not  retain  the  actual  title  to  non-navigable  river  beds 
in  Porto  Bico  very  long,  for  by  act  of  Congress  of  July  1,  1902 
(32  Stat  at  L.  731,  chap.  1383),  it  is  provided  that  the  Presi- 
dent shall  take  certain  reservations  of  the  public  property  in 
Porto  Bico  for  the  use  of  the  nation,  and  that  ''all  the  public 
lands  and  buildings,  not  including  harbor  areas  and  navigable 
streams  and  bodies  of  water  and  the  submerged  lands  underlying 
the  same,  owned  by  the  United  States  in  said  island,  and  not  so 
reserved,  be,  and  the  same  are  hereby,  granted  to  the  government 
of  Porto  Bico,  to  be  held  or  disposed  of  for  the  use  and  benefit 
of  the  people  of  said  island."  So  it  would  seem  that  the  actual 
fee  in  such  river  beds  is  now  vested  in  the  people  of  Porto  Bico. 
But  previous  to  this  transfer  of  title,  under  §  13  of  the  organic 
act,  these  rivers,  etc.,  had  been  placed  under  the  control  of  the 
n.  PoBio  Rico.— 21. 
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island  government,  to  be  administered  for  the  benefit  of  the  peo- 
ple of  Porto  Rico. 

It  is  further  contended  that  §  218  of  the  said  law  of  waters 
of  Spain,  although  not  adopted  in  the  local  Code,  is  also  in 
force,  under  the  organic  act  and  international  law  and  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  and  because 
§  432  of  the  Code  provides  that  anything  not  expressly  deter- 
mined by  the  provisions  of  this  chapter  (the  Code)  shall  be 
governed  by  the  special  law  of  waters  (meaning  the  Spanish  law 
of  waters  aforesaid).  A  good  translation  of  the  section  of  the 
Spanish  law  of  waters  referred  to  is  as  follows: 

''In  navigable  or  floatable  rivers,  as  well  as  in  those  which  are 
not  such,  the  governor  of  the  province  shall  have  power  to  grant 
the  authority  for  the  establishment  of  mills  or  other  industrial 
works  in  buildings  situated  near  the  edges,  to  which  the  neces- 
sary water  is  conducted  by  means  of  a  canal,  and  which  after- 
wards returns  to  the  current  of  the  river.  In  no  case  shall  this 
authorization  be  granted  to  the  detriment  of  the  navigation  or 
flotation  of  rivers  and  to  existing  industrial  establishments. 

"In  order  to  obtain  the  authorization  referred  to  in  this  article 
it  is  an  indispensable  requisite  that  the  petitioner  be  the  owner 
of  the  land  on  which  he  intends  to  construct  the  building  for  the 
works,  or  that  he  is  authorized  to  build  by  the  owner  thereof." 

The  local  legislative  assembly  is  evidently  of  the  opinion  that 
this  entire  law  of  waters  is  in  force,  because  it  has  attempted 
to  amend  it  twice ;  first,  on  March  12,  1903,  Sess.  Laws  P.  R. 
146;  and  second,  March  9,  1905,  Sess.  Laws  P.  R.  187,  both 
houses  concurring  in  the  enactments.  The  former  is  a  statute 
entitled :  "An  Act  to  Amend  the  Law  of  Waters."  By  its  pro- 
visions^ an  apparent  effort  is  made  to  leave  the  entire  old  Span- 
ish law  of  waters  in  force  in  Porto  Rico,  including  not  only  the 
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substantive  laws,  rules,  and  regulations,  but  perhaps,  to  some  ex- 
tent, also  the  prerogatives  of  the  Crown  contained  in  the  same, 
and  to  confer  on  the  present  governor  of  Porto  Eico,  the  execu- 
tive council,  and  the  commissioner  of  the  interior,  etc.,  re- 
spectively, all  the  duties  which  were  to  be  performed  by  what 
the  assembly  evidently  thinks  were  corresponding  officials  under 
the  Spanish  regime. 

It  is  not  necessary  to  express  an  opinion  as  to  whether  or  not 
this  act  in  fact,  in  so  far  as  it  can,  revives  the  entire  law  of 
waters  in  Porto  Rico,  if  the  same  was  in  part  abrogated  by  the 
change  of  sovereignty,  with  the  substitutions  of  officials  as 
enacted ;  it  would  seem  as  though  it  would  be  in  many  ways  con- 
trary to  the  organic  act  and  the  laws  of  the  United  States,  and 
even  though  the  executive  council  itself  took  part  in  the  passage 
of  this  last-mentioned  statute  attempting  to  amend  and  revive 
said  law  of  waters,  still  we  do  not  think  the  executive  council 
could,  in  this  or  any  other  manner,  devest  itself  of  any  of  the 
powers  which  have  been  conferred  exclusively,  as  against'  the 
house,  upon  it  by  Congress. 

The  only  change  this  act  would  make  in  §  218  of  the  Spanish 
law  of  waters  aforesaid  would  be  to  substitute  for  the  words, 
"the  governor  of  the  province,"  the  words,  "the  commissioner  of 
the  interior."  However,  this  act  only  took  effiect  March  12, 
1903,  and  could  have  had  no  effect  previous  to  that  date  back 
to  the  beginning  of  the  American  occupation  of  the  island,  but 
nevertheless  complainant  claims  under  this  section,  by  reason  of 
being  the  first  person  who  owned  or  had  the  right  to  use  the  land 
on  the  banks  of  the  river  including  these  falls, — ^which  it  seems 
Valdez  also  claimed  before  the  Secretary  of  War  (Magoon,  496, 
supra), — that  he,  complainant,  became  vested  with  a  prior  right 
to  get  this  franchise  over  any  other  person  whatsoever ;  and  that. 
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not  only  is  the  said  §  218  in  force  for  the  reasons  stated,  but 
also  under  general  orders  ISTo.  1  and  ISTo.  103  of  the  militaiy 
authorities  of  the  United  States,  promulgated  while  they  occu- 
pied the  island,  before  the  organization  of  civil  government 

The  court  cannot  agree  with  this  contention  that  this  section 
of  law  is  in  force  in  this  sense.  It  refers  to  prerogatives  of  the 
Crown  regarding  the  use  of  land  and  water,  and  all  such  prerog- 
atives as  to  the  public  domain  ceased  at  the  time  of  the  cession 
of  the  island  to  the  American  government  We  express  no  opin- 
ion as  to  its  being  in  force  otherwise.  No  authority  save  Con- 
gress, under  our  government,  is  vested  with  power  to  dispose  of 
the  public  domain,  so  the  section  quoted  could  have  no  force  in 
that  regard  after  the  signing  of  the  treaty  of  peace,  at  least  up 
to  March  12^  1903,  and  complainant  could  acquire  none  of  these 
prerogatives  or  franchise  rights  not  definitely  granted  to  him  be- 
fore the  cession,  and  none  have  been  granted  to  him  since. 

At  any  rate,  under  the  section  quoted,  the  grant  of  franchises 
or  the  right  to  erect  these  industrial  works  was  discretionaiy 
with  the  provincial  governor ;  he  did  not  have  to  grant  any  such 
rights  under  the  terms  of  the  section.  It  is  not  claimed  that  he 
made  any  such  grant  to  this  complainant  in  Spanish  days,  nor 
is  it  claimed  that  complainant  received  any  such  grant  from  any 
source  since  American  occupation. 

This  same  sort  of  daim  as  to  being  entitled,  as  of  right,  to  a 
franchise  to  use  this  very  waterfall  under  claimed  superior  con- 
ditions, acquired  during  Spanish  times  even,  was  decided  against 
Mr;  Bamon  Valdez,  the  claimant  before  referred  to,  by  the  Sec- 
retary of  War,  after  the  matter  had  been  decided  in  his  favor 
by  the  law  officers  of  that  department  (Magoon,  supra,  497). 
The  refusal  was  based  on  an  opinion  of  the  Attorney  General  of 
the  United  States,  dated  July  27,  1899,  to  whom  the  War  De- 
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partment  referred  the  question.  22  Ops.  Atty.  Glen.  546.  In 
that  opinion  the  following  points  were  specifically  held^  and^ 
while  not  controlling,  they  are  quite  instructive  here: 

"In  Porto  Rico  the  Crown  of  Spain  was  the  owner,  for  public 
use,  of  the  proprietary  rights  of  the  natural  beds  or  channels 
of  rivers,  both  navigable  and  unnavigable,  to  the  extent  cov- 
ered by  the  waters  in  their  ordinary  greatest  swells. 

''When  public  property  is  ceded  by  one  nation  to  another, 
its  disposition  and  control  are  thereafter  r^ulated  and  governed 
by  the  laws  of  the  new  owner.     .     .     . 

''Neither  the  President  nor  the  War  Department  has  power 
to  grant  a  concession  of  the  right  to  use  the  water  power  of  the 
Eiver  Plata  in  Porto  Rico.'^ 

See  also  Harcourt  v.  Gaillard,  12  Wheat  628,  6  L.  ed  716; 
24  Ops.  Atty.  Gen.  8. 

The  court,  after  a  full  examination  of  the  authorities,  is  there- 
fore constrained  to  hold  that  §  218  of  the  Spanish  law  of  waters, 
being  inconsistent  with  the  organic  act  and  with  our  laws  and 
system  of  government,  is  not  in  force  in  Porto  Rico  in  the  sense 
here  contended  for,  and  that  the  military  orders  before  referred 
to  could  not,  and  did  not,  give  it  any  vitality  in  that  regard,  nor 
did  they  of  themselves  create  any  water  rights  or  privileges  in 
complainant,  that  entitled  him,  as  of  right,  to  a  franchise  then 
or  now;  and  that  no  rights  other  than  those  of  an  ordinary 
stream-edge  riparian  owner  were  acquired  by  him  by  virtue  of 
purchasing  any  of  the  lands  comprising  the  banks  of  the  Rio 
Plata  in  this  island,  as  it  does  not  appear  that  complainant  had 
any  complete  or  vested  franchise  right  under  the  said  §  218  at 
the  time  of  the  taking  effect  of  the  treaty  of  Paris,  and  he  could 
not  have  had,  imless  the  same  had  been  granted  to  him  by  the 
provincial  governor.    His  rights  now  and  since  the  treaty  must 
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be  measured  by  the  law  of  Porto  Rico  and  of  the  United  States- 
8t.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul  Water  (Jomrs. 
168  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Itep.  157,  We  do  not 
think  that  §  2476  of  the  Beviaed  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  1667),  providing  that:  "All  navi- 
gable rivers  within  the  territory  occupied  by  the  public  lands 
shall  remain  and  be  deemed  public  highways ;  and,  in  all  cases 
where  the  opposite  banks  of  any  streams  not  navigable  belong 
to  different  persons,  the  stream  and  the  bed  thereof  shall  become 
common  to  both"  has  any  application  to  Porto  Rico.  It  was 
first  passed  as  long  ago  as  1796,  and  referred  entirely  to  the  ter- 
ritory then  occupied  by  the  public  lands. 

It  is  of  course  conceded  that,  in  harmony  with  the  rules  of  in- 
ternational law,'  as  well  as  with  the  terms  of  the  treaties  of  ces- 
sion, the  change  of  sovereignty  should  work  no  change  in  re- 
spect to  rights  and  titles ;  that  which  was  good  before  should  be 
good  after ;  that  which  the  law  would  enforce  before  should  be 
Enforceable  after  the  cession.  Ely  v.  United  States,  171  U.  S. 
220  et  seq.,  43  L.  ed.  142,  18  Sup.  Ct.  Kep.  840.  But  tliat  is 
Aot  this  case.  It  was  held  by  the  Supreme  Court  of  the  United 
States  in  More  v.  Steinbach,  127  U.  S.  70,  32  L.  ed.  61,  8  Sup. 
Ct.  Rep.  1067,  that :  "The  doctrine  that  the  laws  of  a  conquered 
<5r  ceded  country,  except  so  far  as  affected  by  the  political  insti- 
tutions of  -the  new  government,  remain  in  force  after  conquest 
or  cession  tuitil  changed  by  it,  does  not  apply  to  laws  authorizing 
the  alienation  of  any  portions  of  the  public  domain,  or  to  officers 
(fharged  under  the  former  government  with  that  power.  No  pro- 
ceedings affecting  the  rights  of  the  new  government  over  public 
property  could  be  taken,  except  in  pursuance  of  its  authority  on 
the  subject" 

Another  point  made  in  complainant's  bill  and  brief  is  that 
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the  executive  council  of  Porto  Rico  has  no  power  to  grant  the 
franchise  in  question,  because  it  is  contended  that  it  involves 
legislation  regarding  the  exercise  of  eminent  domain  and  the 
declaring  of  the  use  of  the  waterfall  in  question  to  be  a  public 
use  or  one  of  public  utility.  Let  us  first  consider  the  question 
as  to  whether  the  executive  council  did  have  power,  under  the 
law,  to  grant  this  franchise. 

The  Foraker  act  (31  Stat  at  L.  7Y,  chap.  191,  approved 
April  12,  1900),  which  is  the  organic  act  of  the  island,  pro- 
vides in  the  usual  way  for  a  legislative  assembly  of  two  houses, 
the  upper  to  consist  of  eleven  members,  all  appointed  by  the 
President,  and  six  of  whom  are  heads  of  departments,  and  the 
lower  of  thirty-five  members,  elected  by  the  people  of  the  island. 
Sec  8  of  the  act  provides:  ^'That  the  laws  and  ordinances 
of  Porto  Rico  now  in  force  shall  continue  in  full  force  and  ef- 
fect, except  as  altered,  amended,  or  modified  hereinafter,  or  as 
altered  oir  modified  by  military  orders  and  decrees  in  force  when 
this  act  shall  take  effect,  and  so  far  as  the  same  are  not  incon- 
sistent or  in  conflict  with  the  statutory  laws  of  the  United 
States  not  locally  inapplicable,  or  the  provisions  hereof,  until 
altered,  amended,  or  repealed  by  the  legislative  authority  herein- 
after provided  for  Porto  Rico  or  by  act  of  Congress  of  the 
United  States."  Sec.  14  provides:  "That  the  statutory  laws 
of  the  United  States  not  locally  inapplicable,  except  as  herein- 
before or  hereinafter  otherwise  provided,  shall  have  the  same 
force  and  effect  in  Porto  Rico  as  in  the  United  States."  Sec. 
15  provides:  "That  the  legislative  authority  hereinafter  pro- 
vided shall  have  power  by  due  enactment  to  amend,  alter,  modi- 
fy, or  repeal  any  law  or  ordinance,  civil  or  criminal,  continued 
in  force  by  this  act,  as  it  may,  from  time  to  time,  see  fit."  Sec. 
27  provides:  "That  all  local  legislative  powers  hereby  granted 
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shall  be  vested  in  a  legislative  assembly,  which  shall  oonsist  of 
two  houses:  one,  the  executive  council,  as  hereinbefore   con- 
stituted, and  the  other,  a  house  of  delegates,  to  consist  of  thirty- 
five  members,  elected  biennially  by  the  qualified  voters,  as  here- 
inafter provided;  and  the  two  houses  thus  constituted  shall  be 
designated  ^the  legislative  assembly  of  Porto  Rico.' "     Sec  81 
provides:    'That  all  bills  may  originate  in  either  house,  but 
no  bill  shall  become  a  law  unless  it  be  passed  in  each  house  by 
a  majority  vote  of  all  the  members  belonging  to  such  house  and 
be  approved  by  the  governor  within  ten  days  thereafter/'    This 
section  has  a  proviso  that  all  laws  passed  by  the  assembly  shall 
be  reported  to  Congress,  which  reserves  power,  if  deemed  ad- 
visable, to  annul  the  same.    Sec.  32  provides :   ''That  the  l^is- 
lative  authority  herein  provided  shall  extend  to  all  matters  of 
a  legislative  character  not  locally  inapplicable,  including  power 
to  create,  consolidate,  and  reorganize  the  municipalities,  so 
far  as  may  be  necessary,  and  to  provide  and  repeal  laws  and 
ordinances  therefor ;  and  also  the  power  to  alter,  amend,  modify, 
and  repeal  any  and  all  laws  and  ordinances  of  every  character 
now  in  force  in  Porto  Rico,  or  any  municipality  or  district 
thereof,  not  inconsistent  with  the  provisions  hereof."     Then 
follows  a  proviso,  about  the  meaning  of  which  there  is  great 
contention  in  this  case.    This  is  its  language :  "That  all  grants 
of  franchises,  rights,  and  privileges  or  concessions  of  a  public 
or  quasi-public  nature  shall  be  made  by  the  executive  council, 
with  the  approval  of  the  governor,  and  all  franchises  granted 
in  Porto  Rico  shall  be  reported  to  Congress,  which  hereby  re- 
serves the  power  to  annul  or  modify  the  same." 

Congress  was  evidently  not  satisfied  with  the  situation  in 
which  it  thus  left  this  organic  act,  certainly  as  to  franchises, 
because  eighteen  days  later,  on  May  1,  1900  (31  Stat  at  L. 
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716),  it  passed  a  joint  resolution,  §  2  of  which  reads:  "That 
all  railroad,  street  railway,  telegraph,  and  telephone  franchises, 
privileges,  or  concessions  granted  under  section  thirty-two  of 
said  act  shaU  be  approved  by  the  President  of  the  United  States, 
and  no  such  franchise,  privilege,  or  concession  shall  be  operative 
until  it  shall  have  been  so  approved."  Sec  3  of  this  resolution 
provides :  "That  all  franchises,  privileges,  or  concessions  grant- 
ed under  section  thirty-two  of  said  act  shall  provide  that  the 
same  shall  be  subject  to  amendment,  alteration,  or  repeal ;  shall 
forbid  the  issue  of  stock  or  bonds,  except  in  exchange  for  actual 
cash  or  property  at  a  fair  valuation,  equal  in  amount  to  the  par 
value  of  the  stock  or  bonds  issued;  shall  forbid  the  declaring 
of  stock  or  bond  dividends;  and,  in  the  case  of  public-service 
corporations,  shall  provide  for  the  effective  regulation  of  the 
charges  thereof  and  for  the  purchase  or  taking  by  the  public 
authorities  of  their  property  at  a  fair  and  reasonable  valuation. 
No  corporation  shall  be  authorized  to  conduct  the  business  of 
buying  and  selling  real  estate,  or  be  permitted  to  hold  or  own 
real  estate,  except  such  as  may  be  reasonably  necessary  to  enable 
it  to  carry  out  the  purposes  for  which  it  was  created,  and  every 
corporation  hereafter  authorized  to  engage  in  agriculture  shall 
by  its  charter  be  restricted  to  the  ownership  and  control  of  not 
to  exceed  five  hundred  acres  of  land ;  and  this  provision  shall  be 
held  to  prevent  any  member  of  a  corporation  engaged  in  agri- 
culture from  being  in  any  wise  interested  in  any  other  corpora- 
tion engaged  in  agriculture.  Corporations,  however,  may  loan 
funds  upon  real  estate  security,  and  purchase  real  estate  when 
necessary  for  the  collection  of  loans,  but  they  shall  dispose  of 
real  estate  so  obtained  within  five  years  after  receiving  the  title. 
Corporations  not  organized  in  Porto  Rico,  and  doing  business 
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therein^  shall  be  bound  by  the  provisions  of  this  section  so  far 
as  they  are  applicable." 

So  it  must  not  be  forgotten,  that  the  executive  council  of 
Porto  Rico,  under  the  law,  is  a  very  different  body  from  the 
ordinary  territorial  council  or  senate,  because  several  of  its 
members  are,  under  the  law,  the  heads  of  the  departments,  and 
the  whole  body  is  appointive,  and  remains  in  office  four  years, 
as  against  two  years  for  the  elective  members  of  the  house.  It 
also  holds  sessions  the  year  round,  without  reference  to  the  reg- 
ular session  of  the  other  body,  at  which  latter  time  it  sits  as  the 
senate  in  connection  with  it.  In  other  words,  it  is  a  sort  of 
board  of  managing  directors  of  the  affairs  of  the  island. 

It  is  strenuously  contended  by  complainant  that  the  law  as 
thus  quoted  and  referred  to,  particularly  the  proviso  to  §  32 
confers  only  power  to  grant  franchises  on  the  executive  council, 
but  that  it  does  not  confer  any  power  on  that  body  to  alone  and 
of  itself  pass  any  special  laws,  because  it  is  contended  §  27 
confers  such  power  on  both  houses,  together  with  the  governor, 
as  is  customary,  and  that  a  proviso  seldom  confers  power;  that 
its  province  is  to  except  something  out  of  the  general  provisions 
preceding  it;  that  the  executive  council  may  grant  franchises, 
but  must  do  it  subject  to  existing  general  laws.  And  great 
stress  is  laid  upon  the  fact  that  the  language  of  the  proviso  is : 
"That  all  grants  of  franchises  .  .  .  shall  be  made  by  the 
executive  council,  with  the  approval  of  the  governor."  It  is 
contended  that  this  word  "made"  used  in  this  proviso  precludes 
the  idea  that  any  legislative  power  which  is  given  by  §  27  is 
taken  away.  That  the  act  must  be  construed  all  together,  and 
that  it  can  be  so  construed  and  all  parts  given  effect  if  this 
power  to  pass  special  laws  is  denied  to  the  executive  council. 

Under  the  provisions  of  the  Constitution,  art  4,  §  3,  giving 
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•Congress  the  right  to  "make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the 
United  States,"  it  will  be  conceded  that,  as  to  a  place  like 
Porto  Rico,  Congress  is  supreme  in  so  far  as  it  can  be  supreme 
under  our  Constitution,  and  that  its  power  to  even  create  a 
legislature  consisting  of  but  one  body  cannot  be  questioned. 
Then  why  can  its  power  to  except  a  certain  line  of  legislation, 
as  it  appears  to  have  done  by  §  32,  from  the  control  of  both 
houses,  as  given  by  §  27  of  the  organic  act  aforesaid,  and  con- 
fer it  upon  the  governor  and  one  of  the  houses  alone,  be  ques- 
tioned ?  We  presume  the  power  to  do  so  is  not  questioned,  but 
the  fact  that  it  has  done  so  is.  We  are  of  opinion  that  the  power 
thus  given  to  the  executive  council  and  the  governor  to  make 
grants  of  franchises  is  ample,  independent  of  the  other  house, 
save  that  existing  laws  cannot  be  contravened.  We  make  this 
holding  notwithstanding  the  holding  of  Attorney  General  Knox 
in  23  Ops.  Atty.  Gen.  p.  490,  which  we  do  not  think  conflicts, 
that:  "The  delegation  by  Congress  to  the  executive  council  of 
Porto  Rico,  by  the  32d  section  of  the  act  of  April  12,  1900  (31 
Stat  at  L.  83,  chap.  191),  of  the  power  to  grant  franchises  re- 
specting public  utilities  in  that  island,  did  not  confer  upon  it 
the  other  sovereign  power  of  taxation,  including  the  authority 
to  exempt  from  taxation." 

The  points  are  not  parallel.  Exemption  from  taxation  is  as 
important  as  the  granting  of  any  franchise,  and  is  not  a  neces- 
sary incident  of  it ;  and  power  to  exempt  from  taxation  is  never 
implied,  for  obvious  reasons  of  public  policy.  There  are,  no 
doubt,  many  things  connected  with  franchises  that  the  executive 
council  would  not  have  power  to  grant  without  the  concurrence 
of  the  other  house,  but  we  do  not  think  that  fact  defeats  or  ren- 
ders inoperative  the  franchise  in  question. 
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It  must  not  be  forgotten  that  the  power  of  the  President  of 
the  United  States  was  conceded  to  create  the  Philippine  com- 
mission, which,  after  war  had  ceased  in  those  lands,  exercised 
supreme  power,  and  it  was  confirmed  by  act  of  Congress  (33 
Stat,  at  L.  691,  chap.  1369).    This  latter  act  establishes  civil 
government  in  the  Philippine  Islands,  this  commission  being 
given  supreme  power,  limited  only  by  the  act  itself  and  the  un- 
derlying principles  of  American  government     In  §  1  of  the 
act  it  is  found  that  the  enacting  clause  of  the  commission's  legis^ 
lation  shall  be:   "By  authority  of  the  United  States  be  it  en- 
acted by  the  Philippine  commission."    By  §  63  of  the  act  the 
power  of  eminent  domain  is  conferred  upon  it,  and  §  74  con- 
fers upon  it  the  power  to  grant  franchises,  with  certain  elaborate 
and  well-guarded  limitations.    Thus  it  can  be  seen  that,  in  this 
instance,   Congress,   in   1902,   conferred   exclusive  legislative 
power  and  the  right  of  eminent  domain,  as  well  as  the  power  to 
grant  franchises,  on  a  commission,  and  this  over  eight  millions 
of  people,  and  which  powers  were  continued  at  least  for  two 
years  thereafter,  until  the  coming  into  being  of  a  legislative 
assembly  under  §  7  of  the  act. 

It  would  be  a  useless  act  for  Congress  to  give  the  executive 
council  power  to  grant  franchises  if  that  body  should  be  limited 
to  grant  only  those  which  are  provided  for  by  general  laws, 
because  the  other  house  could  then  prevent  the  granting  of  any 
charter  by  refusing  to  pass  general  laws,  and  it  might  occur, 
even,  that  the  other  house  would  refuse  to  pass  any  laws  for  the 
carrying  out  of  the  veriest  details  of  a  frandiise  the  executive 
council  might  feel  compelled,  under  urgent  necessity  for  the 
public  weal,  to  grant,  and  which  might  be  entirely  satisfactoiy 
to  Congress  and  the  President. 

Unless  the  power  to  make  grants  of  franchises  containing 
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the  power  of  eminent  domain  was  given  to  the  executive  council 
by  the  proviso  of  §  32  of  the  organic  act^  the  whole  proviso  be- 
comes useless  and  meaningless,  because  there  is  hardly  a  public- 
service  franchise  that  can  be  imagined  that  does  not  require 
such  power ;  hence  the  proviso  would  confer  a  mere  veto  power 
against  the  acts  of  itself  on  the  executive  council  and  the  other 
house,  when  they  act  jointly,  and  they  have  that  already  as  a 
branch  of  the  legislative  assembly.  If,  when  the  executive 
council  frames  a  franchise,  the  house  must  vote  on  it  simply 
because  it  has,  and  cannot  avoid  having,  legislative  provisions 
in  it  for  the  mere  and  necessary  carrying  out  of  its  objects,  then 
the  house  has  taken  just  as  much  part  and  has  granted  or  ^^made" 
the  franchise  as  much  as  the  executive  council  has,  and  the  pro- 
viso in  §  32  is  even  worse  than  meaningless;  it  would  be  ridicu- 
lous. 

We  are  fully  aware  of  the  weight  that  ought  to  be  given  to 
the  principle  that,  ^4n  every  statute  authorizing  or  requiring  a 
certain  act,  there  is  implied,  as  if  there  written,  the  direction 
that  such  act  shall  be  done  with  reference  to,  and  in  conformi- 
ty with,  existing  laws  on  the  subject."  See  opinion  of  Attorney 
General  Moody,  25  Ops.  Atty.  Gen.  341,  military  academy  mat- 
ter. 

This  rule  undoubtedly  applies  with  great  force  in  ordinary 
cases,  but  the  statute  being  discussed  is  a  most  extraordinary 
one.  Still,  even  while  having  that  in  mind,  we  feel  that  Con- 
gress did  not  intend  by  §  32  of  the  organic  act  to  leave  it  in  the 
power  of  the  lower  house  of  the  legislature  to  thwart  the  very 
object  of  the  law.  The  case  is  unique  and  the  conditions  that 
brought  about  the  enactment  were  also  unique,  and  sufficient  to 
induce  Congress  to  reserve  the  final  word  of  approval  of  fran- 
chises to  itself  and  the  President    However,  we  do  not  think 
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we  are  in  this  case  driven  to  the  necessity  of  making  this  hold^ 
ing  in  order  to  hold  the  franchise  in  question  good,  because,  even 
though  the  franchise  itself  purports  to  be  a  grant  in  the  nature 
of  a  legislative  act  (see  the  copy  of  it  at  the  end  of  this  opinion)^ 
still,  both  houses  of  the  legislature  enacted  a  general  law  for 
the  condemnation  of  private  property  for  public  use,  on  March 
12,  1903,  Session  Laws  P.  R.,  p.  50,  and  we  think  a  reasonable 
construction  of  its  terms  embraces  the  power  of  eminent  domain 
required  for  the  utilization  of  this  particular  franchise.     Sec- 
tion 3  of  the  act  in  question,  which  provides  for  the  taking,, 
damaging,  or  destroying  of  private  property  for  a  public  ufle^ 
states  that  it  may  be  done :  "C.  For  the  construction  of  irrigat- 
ing canals,  flumes,  aqueducts  for  the  water  supply  of  cities  and 
to^vns,  sewers,  drains,  bridges,  viaducts,  dams,  and  weirs."    We 
think,  from  an  examination  of  the  entire  act,  that  these  three 
latter  words,  "viaducts,  dams,  and  weirs,"  are  not  limited  by  the 
previous  words,  "aqueducts  for  the  water  supply  of  cities  and 
towns,"  in  the  light  of  the  whole  act,  and  therefore  embrace  the 
taking  of  whatever  private  property  it  may  be  necessary  to  take 
under  this  particular  franchise.    This  act  is  a  lengthy  and  most 
elaborate  piece  of  legislation,  and  fully  protects  the  rights  of  all 
owners  of  property,  and  provides  for  just  compensation  for  the 
taking,  and  for  a  jury  trial  and  all  proper  right  of  appeal  to 
even  the  Supreme  Court. 

In  addition,  the  legislature  of  Porto  Kico,  both  houses  also 
acting,  passed  an  act  on  March  9,  1905,  previous  to  the  date 
of  this  franchise,  providing  that  if,  in  the  judgment  of  the  execu- 
tive council,  it  should  appear  that  possession  of  property  on 
oither  or  both  banks  of  this  particular  river  at  the  falls  is  nec- 
essary for  the  granting  of  a  proper  franchise  for  the  development 
of  the  water  power  for  any  public  use  beneficial  to  the  people  of 
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Porto  Rico,  the  executive  council  could,  upon  resolution,  author- 
ize condemnation  proceedings  to  be  brought  by  the  attorney 
general  of  the  island  to  condemn  what  land  might  be  necessary 
for  power  houses,  dams,  and  other  improvements  necessary  to 
develop  said  power,  and  providing  that  the  holder  of  the  fran- 
chise should  indemnify  the  people  for  the  cost  of  such  condemna- 
tion. Section  2  of  the  act  declares  the  dispossession  thus  pro- 
vided for  to  be  of  public  utility,  and  the  money  is  appropriated 
to  pay  for  the  expense  of  the  condemnation. 

There  is  also  a  statute  in  the  Civil  Code  of  the  island,  §  418, 
declaring  that  all  insular  public  works  mentioned  in  the  act  are 
declared  to  be  of  public  utility,  and  that  such  declaration  shall 
carry  with  it  (§2)  the  application  of  the  law  of  eminent  domain 
to  private  property  in  accordance  with  the  provisions  of  such 
law  and  the  rules  and  regulations  for  the  execution  of  it  And 
it  is  provided  in  §  430  of  the  same  Code  that  ^^the  ownership 
and  use  of  waters  belonging  to  corporations  or  private  persons 
are  subject  to  the  law  of  eminent  domain  for  reasons  of  public 
utility."  It  would  seem,  therefore,  that  there  is  ample  law  on 
the  statute  books  of  Porto  Rico,  even  without  conceding  this 
much  contested  legislative  power  to  the  executive  council  alone, 
to  render  it  possible  for  this  concessionee  to  avail  itself  of  the 
grant  of  the  franchise  which  it  possesses. 

The  court  is  unable  to  devest  itself  of  the  idea  that  the  real 
meaning  of  the  proviso  in  §  32  of  the  organic  act,  providing 
that  all  grants  of  franchises,  rights,  and  privileges  or  conces- 
sions of  a  public  or  quasi-public  nature  shall  be  made  by  the 
executive  council  with  the  approval  of  the  governor;  and  fur- 
ther providing  that  even  when  thus  granted  the  franchise  must 
be  reported  to  Congress ;  and  further  providing  by  §  2  of  the  res- 
olution of  May  1,  1900,  supra,  that  all  railroad,  street  railway, 
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telegraphy  and  telephone  franchises^  privileges,  or  oonoessiona 
granted  under  §  32  aforesaid,  must  be  approved  by  the  Presi- 
dent of  the  United  States,  and  shall  not  be  operative  until  so 
approved, — ^is  that  the  executive  council  and  the  governor  were 
given  power  absolute  to  grant  franchises  without  reference  to 
the  house  of  delegates,  and  that  this  grant  of  power  includes  the 
right  to  legislate,  if  necessary,  for  the  exercise  of  eminent 
domain.     What  is  the  use  of  reading  doubts  into  a  series  of 
statutes  that  are  so  plain  t    Where  legislative  or  executive  bodies 
exercise  a  discretion  within  their  powers,  courts  have  no  power 
to  interfere  with  them  in  the  exercise  of  it    Gaines  v.  Thomp- 
son, 7  WalL  347,.  19  L.  ed.  62;  The  Secretary  v.  McGarrahan 
(Cox  V.  United  States)  9  Wall.  312,  19  L.  ed.  683;  Mississippi 
V.  Johnson,  4  Wall.  475,  18  L.  ed.  437;  Marquez  v.  Frisbie, 
101  U.  S.  475,  25  L.  ed.  801. 

In  fact.  Congress,  at  another  place  in  the  organic  act,  con- 
ferred exclusive  power  on  the  executive  council,  as  can  be  seen 
by  §  36,  where  it  is  stated :  'That  the  salaries  of  all  officials  of 
Porto  Rico  not  appointed  by  the  President,  including  deputies, 
assistants,  and  other  help,  shall  be  such,  and  be  so  paid  out  of 
the  revenues  of  Porto  Rico,  as  the  executive  council  shall  from 
time  to  time  determine:  Provided  however,  that  the  salary  of 
no  officer  shall  be  either  increased  or  diminished  during  his 
term  of  office."  This,  as  can  be  seen,  is  a  pretty  important 
power,  that  in  all  the  states  of  the  Union  is  left  to  both  houses 
of  the  legislature,  yet,  in  this  instance,  it  is  conferred  upon  the 
executive  council  alone. 

We  have  examined  with  care  the  ruling  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Perez  v.  Fernandez,  202  U. 
S.  90,  60  L.  ed.  945,  26  Sup.  Ct.  Rep.  561,  where  it  is  held  that 
it  is  the  policy  of  the  United  States,  evidenced  in  its  legislation, 
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to  oontinne  to  the  people  of  this  island  the  laws  and  methods  of 
practice  they  are  familiar  with.  But  we  do  not  think  the  hold- 
ing in  that  case  militates  against  the  position  taken  by  the 
court  here,  because  that  decision  refers  more  particularly  to  laws 
and  methods  of  practice  and  administration,  and  not  to  kingly 
prerogatiyes.  Nor  do  we  think  that  the  views  here  expressed 
conflict  with  anything  in  Ortega  v.  Lara,  202  U.  S.  339,  50  L. 
ed.  1055,  26  Sup.  Ct  Bep.  707,  wherein  it  is  held  that  when 
political  and  legislative  powers  over  territory  are  transferred 
from  another  nation  to  the  United  States,  the  laws  of  the 
country  transferring,  unless  inconsistent  with  the  provisions  of 
the  Constitution  and  laws  of  the  United  States,  applicable  there- 
to, continue  in  force  until  abrogated  or  changed  by  or  under  the 
authority  of  the  United  States,  and  that  this  general  rule  is 
applied  to  Porto  Bico  under  the  organic  act,  because  we  consider 
the  points  involved  here  as  clearly  showing  such  inconsistency. 
The  only  other  question  requiring  attention  is  as  to  whether 
or  not  the  use  to  which  this  waterfall  is  to  be  put  under  the 
franchise,  that  is,  to  generate  electricity  to  be  sold  to  the  people 
of  San  Juan  and  other  places  in  the  island  at  rates  not  to  ex- 
ceed the  maximum  rates  fixed  in  the  franchise,  is  in  fact  such  a 
public  use  as  that  private  property  can  be  taken  under  the  law 
of  eminent  domain,  when  due  compensation  is  made  therefor, 
to  make  it  available  to  the  concessionees.  In  so  far  as  the  local 
statutes  can  make  it  so,  the  taking  has  been  declared  to  be  for 
a  public  use, — ^p.  56,  act  of  Porto  Bico,  1905,  supra,  and  pro- 
visions of  Code,  supra.  Of  course,  no  one  will  question  the  fact 
that  the  Constitution  of  the  United  States,  by  inference,  and 
perhaps  directly,  prevents  private  property  from  being  taken  for 
a  private  use  without  the  consent  of  the  owner,  with  or  without 
compensation,  because  it  has  been  held  it  would  be  a  violation 
II.  PoBTO  Rico.— 22. 
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of  the  14th  Amendment  Citizens'  Sav.  &  L.  Asso.  v.  Topeka, 
20  Wall.  665,  20  L.  ed.  455 ;  Fallbrook  Irrig.  District  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct  Eep.  56.  And, 
while  the  Constitution  of  the  United  States  has  not  been  in 
terms  extended  to  Porto  Bico  by  Congress,  still  all  courts  and 
officials  of  the  government,  as  well  as  Congress  itself,  when  con- 
struing laws  or  fixing  the  rights  of  individuals  in  territories, 
are  bound  by  its  fundamental  principles.  People  v.  Daniels,  6 
Utah,  288,  5  L.RA.  444,  22  Pac.  159 ;  Lewis,  Em.  Dom.  §  12 ; 
Downes  v.  Bidwell,  182  U.  S.  263,  45  L.  ed.  1007,  21  Sup. 
Ct.  Rep.  770;  Church  of  Jesus  Christ  of  L.  D.  S.  v.  United 
States,  136  U.  S.  1,  34  L.  ed.  481,  10  Sup.  Ct.  Eep.  792,  But 
it  must  not  be  forgotten  that  there  is  no  such  thing  as  unlimited 
power  in  any  branch  of  the  government  of  the  United  States. 
Citizens'  Sav.  &  L.  Asso.  v.  Topeka,  supra. 

In  Porto  Rico,  as  elsewhere,  private  property  cannot  be  taken 
for  a  private  use,  because  the  Code  provides:  "Sec  355.  No 
person  shall  be  deprived  of  his  ownership  except  by  a  competent 
authority,  and  for  a  justified  purpose  of  public  utility,  and  after 
having  been  properly  indemnified."  And,  in  this  regard,  ri- 
parian rights  are  as  sacred  as  any  other  sort  of  property.  They 
cannot  be  taken  save  for  a  public  use  and  after  just  compen- 
sation. Clark  V.  Cambridge  &  A.  Irrig.  &  Improv.  Co.  45  Neb. 
799,  64  N.  W.  239 ;  Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674. 
But  the  power  to  take  private  property  for  a  public  use  is  never 
questioned. 

"The  power  to  take  private  property  for  public  uses  in  the 
exercise  of  the  right  of  eminent  domain  is  an  incident  of  sover- 
eignty, belonging  to  every  independent  government,  and  requir- 
ing no  constitutional  recognition,  and  it  exists  in  the  government 
of  the  United  States."    United  States  v.  Jones,  109  U.  S.  613, 
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27  L.  ed.  1015,  3  Sup.  Ct  Rep.  346 ;  ShoU  v.  German  Coal  Co. 
118  111.  427,  59  Am.  Rep.  379,  10  N.  K  199. 

"Upon  the  othe:r  hand,  it  is  probably  true  that  it  is  beyond 
the  competency  of  the  state  to  appropriate  to  itself  the  property 
of  individuals  for  the  sole  purpose  of  creating  a  water  power 
to  be  leased  for  manufacturing  purposes.  This  would  be  a  case 
of  taking  the  property  of  one  man  for  the  benefit  of  another, 
which  is  not  a  constitutional  exercise  of  the  right  of  emineiit  do- 
main." Kaukauna  Water  Power  Co.  v.  Green  Bay  &  M.  Canal 
Co.  142  U.  S.  273,  35  L.  ed.  1010,  12  Sup.  Ct.  Rep.  173. 

It  is  asserted  in  §  237  of  the  second  edition  of  Lewis  on  Emin- 
ent Domain,  that  the  power  does  not  exist  in  any  political 
division  or  public  corporation  unless  granted  by  the  sovereign 
power.  Consequently  it  does  not  exist  in  any  territorial  gov- 
ernment unless  it  has  been  expressly  granted  by  Congress.  We 
are  cited  in  support  of  this  doctrine  to  Newcomb  v.  Smith,  1 
Chand.  (Wis.)  71 ;  and  Pratt  v.  Brown,  3  Wis.  603.  Although 
we  have  not  seen  these  cases,  we  have  grave  doubts  that  this 
is  a  proper  statement  of  the  law,  because  the  power  would  be 
implied  where  Congress  gave  territorial  governments  the  power 
to  grant  franchises  to  railroads  and  other  public-service  cor- 
porations. Sec.  32  of  the  Foraker  act  aforesaid  certainly  shows 
that  Congress  intended  to,  and  did,  confer  the  power  on  the 
legislative  assembly  of  Porto  Rico,  and,  as  we  are  holding  here, 
also  on  the  executive  council  and  the  governor  in  certain  cases. 
People  V.  Daniels,  supra. 

There  are  many  states  of  the  Union  that  have  no  provision 
in  their  Constitutions  prohibiting  the  taking  of  private  prop- 
erty of  one  citizen  and  transferring  it  to  another  for  his  private 
use,  but  there  is  no  need  of  any  such  provision,  as  was  well  said 
by  Green,  J.,  in  Vamer  v.  Martin,  21  W.  Va.  548:   'It  wa» 
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doubtlesB  regarded  ias  unnecessary  to  insert  such  a  proyision  in 

the  Constitution  or  Bill  of  Bights,  as  the  exercise  of  such  an 

^  arbitrary  power  of  transferring,  by  legislation,  the  property  of 

,  one  person  to  another,  without  his  consent,  was  contrary  to  the 

.  fundamental  principles  of  every  republican  government" 

Yet,  notwithstanding  this  universally  admitted  rule,  there 
are  cases  where  the  general  public  policy  of  the  state  is  such 
that,  under  constitutional  provisions,  in  such  states  which  were 

•  attacked,  private  property  is  permitted  to  be  taken  for  private 
use,  or  at  least  what  appears  to  be  private  use  in  the  ordinary 
sense,  upon  just  compensation  being  paid  therefor* 

All  lawyers,  of  course,  are  familiar  with  the  line  of  decisions, 

•  dating  from  almost  the  beginning  of  the  government,  in  the 
New  England  states,  particularly  in  Massachusetts,  holding  that 
the  building  of  gristmills  and  sawmills  on  the  streams  in  that 

<  section  was  a  public  use  for  which  private  lands  could  be  over- 
.  flowed  by  the  construction  of  the  mill  dam,  on  compensation 
:  being  paid.     Some  cases  have  recently  gone  to  the  Supreme 

•  Court  of  the  United  States  from  Utah,  which  sustain  this 
.  sort  of  taking.    Such  a  one  is  Clark  v.  Nash,  198  U.  S.  361, 

49  L.  ed.  1086,  25  Sup.  Ct  Eep.  676,  where  it  was  held: 

..  "Whether  the  statute  of  a  state  permitting  condemnation  by 
an  individual  for  the  purpose  of  obtaining  water  for  his  land 
or  for  mining  is  or  is  not  a  condemnation  for  public  use,  and, 
■therefore,  a  valid  enactment  under  the  Constitution,  depends  up- 
on considerations  relating  to  the  situation  of  the  state  and  its 

.  possibilities  for.  agricultural  and  mining  industries."  And  it 
was  further  held  in  this  case  that:  "The  rigl.s  of  a  riparian 
owner  in  and  to  the  use  of  water  flowing  by  his  land  are  not  the 

fsamb  in  the  arid  and  moimtainous  western  states  as  they  are  in 

.  the  eastern  states,*' 
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Another  case  is  that  of  Strickley  v.  Highland  Boy  Gold  Min* 
C!o.  200  U.  S.  527,  50  L.  ed.  581,  26  Sup.  Ct.  Eep.  301,  where 
Clark  V.  Nash  was  reviewed  and  approved.  In  the  former  case,, 
the  right  of  a  mining  company  to  condemn  a  right  of  way  for. 
an  aerial  bucket  line  across  a  placer  mining  claim  belonging. 
to  another  was  sustained  under  the  law  in  the  state  of  Utah*  An 
interesting  case  somewhat  of  this  same  character  is  the  great  case 
of  Fallbrook  Irrig.  District  v.  Bradley,  164  TJ.  S.  112,  41  L.. 
ed.  369, 17  Sup.  Ct.  Bep.  56,  which  Ex-President  Harrison  ar- 
gued before  the  Supreme  Court  of  the  United  States  on  the  one. 
side  and  Joseph  H.  Choate  on  the  other.  Mr.  Justice  Peckham . 
in  that  case  reviews  practically  all  the  leading  authorities  on 
the  subject,  and  holds  that  the  statute  of  California  authorizing, 
the  creation  of  these  irrigation  districts,  and  including  people, 
within  such  districts  without  their  consent,  and  assessing  their. 
pro  rata  of  the  cost  against  them,  is  constitationaL 

It  is  easy  to  find  authority  sustaining  the  position,  and  no. 
one  disputes  it,  that  telegraph,  telephone,  waterworks,  street, 
railways,  gas  companies,  electric  light  companies,  and  all  other 
public-service  companies  of  similar  character  can  be,  and  are,  en^ . 
dowed  by  statute  with  the  power  of  eminent  domain;  and  the. 
taking  by  them  of  the  private  property  necessary  is  always- 
held  to  be  proper.  It  is  not  so  easy  to  find  direct  authorities, 
to  sustain  a  taking  such  as  this  is,  that  is,  appropriating  the  ri- 
parian rights  of  owners  beside  a  waterfaU  so  that  electricity  may. 
be  generated  by  a  public-service  corporation,  with  which  to  serve, 
cities  and  towns,  and  to  be  put  to  such  other  uses  as  in  the  case* 
at  bar.  In  fact,  we  feel  that,  as  to  that  point,  we  can  adopt . 
the  language  of  the  Supreme  Court  of  the  United  States  jxl 
Munn  V.  Illinois,  94  U.  S.  133,  24  L.  ed.  86,  which  is:  "Nei- 
ther is  it  a  matter  of  any  moment  that  no  precedent  can  be  found 
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for  a  statute  precisely  like  this.  It  is  conceded  that  the  business 
is  one  of  recent  origin,  that  its  growth  has  been  rapid,  and  that 
it  is  already  of  great  importance.  And  it  must  also  be  conceded 
that  it  is  a  business  in  which  the  whole  public  has  a  direct  and 
positive  interest"  This  case  was  approved  in  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Eep.  45, 
12  Sup.  Ct.  Kep.  468 ;  and  in  Brass  v.  North  Dakota,  153  TJ. 
S.  391,  38  L.  ed.  757,  4  Inters.  Com.  Rep.  670,  14  Sup.  Ct 
Rep.  857.  It  was  a  case  where  a  statute  of  Illinois  arbitrarily 
made  grain  warehouses  public  concerns,  and  regulated  their 
charges. 

The  fact  that  the  use  of  electricity  for  the  purposes  for  which 
the  franchise  in  the  case  at  bar  is  granted  is  of  such  compara- 
tively recent  origin,  no  doubt  accounts  for  this  paucity  of  au- 
thority on  a  particular  branch  of  a  subject  that  is  overburdened 
with  authority  in  a  general  sense.  Counsel  for  complainant  has 
followed  the  text-books  and  cited  two  cases  from  Vermont  and 
one  from  Virginia,  as  holding  that  the  generating  of  electricity 
from  a  waterfall  some  distance  away  from  where  it  is  to  be  used, 
etc.,  is  not  permissible  under  the  rule  we  are  discussing.  The 
first  of  these  is  the  case  of  Re  Barre  Water  Co.  62  Vt.  27,  9 
L.R.  A.  195,  20  Atl.  109.  An  examination  of  the  case  shows  that 
it  was  an  effort  to  condemn  property  for  running  small  motors 
for  light  manufacturing,  which  properly  was  held  not  to  be  a 
public  use  for  which  water  could  be  taken  from  a  stream,  under 
the  power  of  eminent  domain,  to  the  detriment  of  mill  owners. 
This  was  not  a  case  where  a  public-service  corporation,  owing 
specific  franchise  duties  to  the  public,  was  seeking  to  take  the 
water. 

The  other  Vermont  case  cited  is  that  of  Avery  v.  Vermont 
Electric  Co.  75  Vt  235,  59  L.R.A.  817,  98  Am.  St.  Rep.  818, 
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54  Atl.  179.  An  examination  of  that  case  shows  that  it  was  an 
effort  to  appropriate  water  to  generate  electricity  to  run  a  rail- 
roady  and  there  was  nothing  in  the  charter  which  bound  the  pe- 
titioner to  serve  the  railroad  or  anybody  else,  or  to  give  equal 
advantages  to  all  on  demand  at  fixed  charges,  as  in  the  case  be- 
fore us. 

The  third  case  is  that  of  Fallsburg  Power  &  Mfg.  Co.  v. 
Alexander,  101  Va.  98,  61  L.K.A.  129,  99  Am.  St  Eep.  855, 
48  S.  E.  194.  .  That  was  a  case  where  a  company  sought  to 
generate  electricity  from  water  power  and  utilize  the  same  by 
transmitting  it  to  its  own  plant  and  to  those  of  some  other  in- 
dividuals and  corporations,  and  its  effort  was  to  condemn  the 
water  and  the  rights  of  others  in  the  land,  because  it  was  called 
an  "Internal  Improvement  Company,"  which,  under  the  statute 
of  that  state,  it  was  contended,  gave  it  such  right.  The  case  is 
one  of  the  strongest  that  can  be  found  to  sustain  the  right  of 
respondent  here.  In  the  opinion,  Cardwell,  J.,  reviews  practi- 
cally every  leading  case  on  the  subject,  and  holds  that:  "The 
test  whether  a  use  is  public  or  not  is  whether  a  public  trust 
is  imposed  upon  the  property;  whether  the  public  has  a  legal 
right  to  the  use,  which  cannot  be  gainsaid  or  denied  or  with- 
drawn [at  the  pleasure]  by  the  owner."  Lewis,  Em.  Dom,  § 
165 ;  Farmers'  Market  Co.  v.  Philadelphia  -&  R.  Terminal  Co. 
10  Pa.  Co.  Ct.  25,  and  many  other  authorities.  In  closing  that 
opinion,  the  court  uses  language  which  we  adopt  here  as  our 
own:  "To  meet  industrial  progress,  new  conditions,  and  the 
ever-increasing  necessities  of  society,  the  courts  have  gone  very 
far  in  sustaining  legislation  conferring  the  franchise  of  eminent 
domain,  and  it  is  not  necessary  for  us  in  this  case,  if  we 
were  so  inclined,  to  question  the  soundness  of  the  policy  sus- 
tained in  those  decisions." 
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The  franchise  in  the  case  at  bar  is  conferred  to  generate,  con- 
vert, and  distribute  for  profit,  the  electricity  from  the  falls. 
The  route  of  transmission  is  described.    Provision  is  made  that 
an  accurate  survey  of  the  route  of  transmission  shall  be  filed 
with  the  commissioner  of  the  interior  for  the  approval  of  the 
executive  council.    Full  right  of  eminent  domain  is  granted  to 
take  all  private  property  that  may  be  necessary  in  the  premises. 
All  plans  must  be  submitted  to  the  commissioner  of  the  interior, 
and  the  right  is  reserved  to  remove  any  of  the.  structures  that 
shall  be  an  injury  to  public  interests.    Proper  security  is  taken 
for  the  faithful  performance  of  the  conditions.     The  oonees- 
sionee  is  made  to  agree  to  supply  the  electric  current  at  rates 
which  shall  never  exceed  those  specified  in  a  schedule  attached, 
and  provision  is  made  that  the  service  shall  be  furnished  to  the 
public  on  demand,  on  equal  terms  to  all,  without  discrimina- 
tion.   Two  hundred  and  sixty  cubic  feet  of  water  per  minute 
to  be  taken  from  above  the  falls  in  the  river  is  reserved  to  the 
government.     Provision  is  made  that  a  reserve  steam  plant, 
with  capacity  to  supply  the  city  of  San  Juan  with  light,  shall 
always  be  available,  and  the  whole  franchise  is  subjected  to  the 
joint  resolution  of  Congress,  approved  May  1,  1900,  reserving 
the  right  of  amendment,  alteration,  or  repeal,  and  imposing  re-  * 
strictions  as  to  stock  issue,  etc 

It  would  be  difficult  to  find  a  franchise  with  better  or  more 
specific  safeguards  for  the  public's  rights,  than  this  one  con- 
tains, if  the  maximum  rates  are  not  too  high  and  it  is  rights  as 
an  economic  question,  to  grant  the  franchise  at  all. 

Under  all  the  facts  of  the  case,  we  have  no  hesitation  in  say- 
ing that  the  use  for  which  it  is  sought  to  appropriate  whatever 
property  and  rights  must  be  appropriated  by  this  concessionee 
is  a  public  use  of  the  most  unquestionable  character. 
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Considering  this  whole  question  in  the  light  of  modem  an- 
thorit^Ty  it  does  appear  as  though  the  action  of  the  executive 
council  was  a  proper  one.  Here  is  a  case  where  it  cannot  be 
disputed  that  the  people  of  the  island  of  Porto  Eico  are  the 
owners  of  the  river  bed  of  this  non-navigable  stream,  and,  of 
course,  of  this  fall  and  source  of  power.  Neither  can  it  be  dis- 
puted,  as  we  think,  that  the  complainant  has  no  ri^ts  therein, 
save  such  as  he  may  have  to  the  use  of  the  water  by  reason  of 
being  the  owner  of  land  abutting  on  the  edge  of  the  stream.  He 
has  himself  repeatedly  endeavored  to  have  the  executive  council 
of  Porto  Rico,  acting  in  a  legislative  capacity,  declare  the  fall 
a  public  utility  for  this  purpose.  It  is  probably  one  of  the 
greatest  public  utilities  the  island  possesses,  and,  while  it  will 
undoubtedly  result  in  large  profits  to  the  concessionee,  it  will, 
at  the  same  time,  be  of  tremendous  benefit  to  the  people,  who 
can  be,  and  have  a  right  to  be,  served  by  it  The  fact  that  this 
water  power  will  contribute  to  the  emoluments  or  advantages 
of  individuals  or  corporations  does  not  vitiate  the  franchise  if 
the  use  is  in  fact  public  10  Am.  &  Eng.  Enc.  Law,  p.  1064 ; 
Re  Townsend,  39  N.  Y.  171;  Cottrill  v.  Myrick,  12  Me.  222. 

In  Vamer  v.  Martin,  21  W.  Va.  634,  it  is  laid  down  that: 
"First  The  general  public  must  have  a  definite  and  fixed  use 
of  the  property  to  be  condemned ;  a  use  independent  of  the  will 
of  the  private  person  or  private  corporation  in  whom  the  title 
of  property  when  condemned  will  be  vested ;  a  public  use  which 
cannot  be  defeated  by  such  private  oVner  .  •  •  Second. 
This  public  use  must  be  clearly  a  needful  one  for  the  public, 
one  which  cannot  be  given  up  without  obvious  general  loss  and 
inconvenience.  Third.  It  must  be  impossible,  or  very  difficult, 
at  least,  to  secure  the  same  public  uses  and  purposes  in  any  other 
way  than  by  authorizing  the  condemnation  of  private  property. 
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If  any  one  of  these  essentials  is  wanting^  the  courts  will  declare 
the  act  of  the  legislature  authorizing  such  condemnation  of  pri- 
vate property  to  be  unconstitutional,  because  it  would  amount  to 
taking  private  property  for  private,  and  not  for  public,  uses.'' 

We  have  no  hesitation  in  saying  that  the  conditions  here,  and 
the  franchise  in  question,  fully  meet  every  one  of  these  require- 
ments. If  complainant's  riparian  rights  are  taken  from  him, 
he  will  be  entitled,  under  the  statute  before  referred  to,  to  have 
a  jury  assess  his  damages  and  have  the  compensation  paid  him 
before  the  taking;  and,  if  not  satisfied  with  the  damages,  he 
can  appeal  to  the  supreme  court. 

In  the  assessment  of  these  damages,  the  complainant  will 
be  entitled  to  have  considered  every  injury  that  is  done  to  him, 
for  the  taking  of  his  land,  if  any  is  in  fact  taken,  and  for  the 
deprivation  of  his  water  rights  to  the  full  extent  to  which  he 
may  be  deprived  of  them. 

His  property  can  be  taken  only  in  accordance  with  law,  and 
there  is  a  suit  pending  on  the  docket  of  this  court,  removed  here 
from  the  insular  court,  No.  415  on  the  docket.  In  that 
suit  all  his  rights  will  be  preserved  and  just  compensation 
must  be  made  before  any  of  his  property  can  be  taken.  The  de- 
murrer will  therefore  be  sustained  with  costs,  and  it  is  so  or- 
dered. 


A  Franchise  Granting  to  the  Porto  Rico  Power  &  Light  Company.  Its  Suc- 
cessors and  Assigns,  the  right  to  Develop  the  Water  Power  known  as 
"Comerio  Falls/'  situated  on  La  Plata  River,  for  the  Generation  of 
Electrical  Energy,  and  to  Build,  Construct,  Erect,  and  Maintain  Lines 
of  Wires  for  Transmitting  and  Distributing  Electrical  Energy  for 
Commercial  and  Industrial  Purposes. 
Be  it  enacted  and  ordained  hy  the  Executive  Council  of  Porto  Rico: 

Section  1.  That  the  Porto  Rico  Power  &  Light  Company,  its  successors 
and  assigns,  are  hereby  authorized,  for  the  purpose  of  developing  tho 
water  power  of  La  Plata  river  at  the  location  known  as  "Comerio  falls/' 
to  build  a  dam  across  the  river  and  upon  the  land  of  the  abutting  owners. 
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with  all  necessary  rights  of  flowage ;  to  lay  and  maintain  a  canal  or  line 
'Of  pipe  to  convey  the  waters  to  a  power  station;  to  estaablish  proper  reser- 
voirs for  the  holding  and  storage  of  the  waters  of  said  river;  to  regulate 
the  flow  of  the  water  thereof  above  the  dam ;  to  diminish  or  cut  off  entirely 
the  flow  of  water  between  the  said  dam  and  the  place  of  discharge  of  said 
water  in  said  power  station,  returning  the  water  ta  the  river  after  passing 
the  power  station,  without  contamination,  and  to  construct,  with  the  ap- 
proval of  the  commissioner  of  the  interior,  such  other  works  as  may  be 
necessary  to  generate,  convert,  and  distribute  for  profit  the  electricity  as 
aforesaid. 

Section  2.  The  route  of  the  said  transmission  line  shall  be  approximately 
as  follows:  From  the  water  power  station  of  the  La  Plata  river  below 
Comerio  falls  in  the  most  direct  line  practicable  to  the  town  of  Bayamon; 
thence  from  the  town  of  Bayamon  in  the  most  direct  line  practicable  to 
Martin  Pefia ;  thence  to  the  city  of  San  Juan ;  and  thence  to  a  distributing 
station;  or  by  a  direct  line  from  Bayamon  to  the  city  of  San  Juan  to  such 
distributing  station,  with  branches  and  distribution  lines  within  the  mu- 
nicipalities of  Manati,  Vega  Baja,  Toa  Alta,  Barranquitas,  Aibonito,  Coamo, 
Santa  Ysabel,  and  all  municipalities  to  the  east  thereof,  subject  always, 
however,  to  the  provisions  of  §  4  of  this  franchise. 

An  accurate  survey  of  the  route  of  the  transmission  lines  shall  be  sub- 
mitted by  the  grantee,  through  the  commissioner  of  the  interior,  for  the 
approval  of  the  executive  council,  within  two  months  from  the  date  of  the 
acceptance  of  this  ordinance  by  the  grantee,  as  hereinafter  provided. 

Section  3.  The  said  Porto  Rico  Power  &  Light  Company,  its  successors 
and  assigns,  are  hereby  authorized  to  enter  upon  and  occupy  private  and 
public  lands  or  property  for  the  purpose  of  making  surveys,  determining 
the  route  of  the  lines,  or  performing  other  necessary  acts;  and  the  said 
Porto  Rico  Power  A,  Light  Company,  its  successors  and  assigns,  shall  have 
the  power  to  acquire  by  purchase  or  under  the  laws  of  eminent  domain,  such 
private  lands  or  easements  over  the  same  as  may  be  necessary  for  the  flow- 
age  and  storage  of  the  water  and  the  development  and  distribution  of  elec- 
trical energy  generated  thereby,  as  now  determined  or  as  hereafter  may  be 
provided  by  law,  applicable  to  such  cases. 

Section  4.  All  plans  shall  be  submitted  to  and  approved  by  the  com- 
missioner of  the  interior,  and  the  material  furnished  and  construction 
shall  be  at  all  times  subject  to  the  inspection  of  said  commissioner  or  his 
authorized  agents  for  the  purpose  of  securing  compliance  with  such  plans. 

Said  Porto  Rico  Power  k  Light  Company,  its  successors  and  assigns, 
shall  make  changes  in  or  modifications  of  the  plans  or  work  only  after 
such  changes  and  modifications  have  been  approved  by  the  said  commis- 
sioner of  the  interior;  but  the  construction,  operation,  and  maintnnance 
of  the  system  herein  authorized  shall  not  begin  until  the  approval  of  the 
commissioner  of  the  interior  is  first  obtained.     And  if  any  part  of  such 
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system  shall  thereafter  become  an  obstruction  or  injury  to  the  public  In- 
terests, in  the  opinion  of  the  commissioner  of  the  interior,  he  may,  with 
the  approval  of  the  executive  council,  and  upon  reasonable  notice  to  the 
grantee,  direct  the  alteration  or  removal  of  the  part  of  said  system  m> 
obstructing  or  injuring  the  public  interests. 

Section  5.  The  work  of  installation  shall  be  begun  within  ninety  days 
after  the  signing  of  this  franchise  by  the  governor  of  Porto  Rico,  and  the 
work  shall  be  finished  and  the  system  in  operation  between  the  power  house 
at  Comerio  falls  and  San  Juan  within  two  years  from  the  date  of  the  ae- 
ceptance  of  this  franchise  by  the  grantee. 

Section  6.  This  franchise  shall  be  accepted  in  writing,  filed  with  the 
executive  council  within  thirty  days  after  the  signing  thereof  by  the  gov- 
ernor of  Porto  Rico,  and  upon  said  acceptance  the  Porto  Rioo  Power  &  Light 
Company,  its  successors  or  assigns,  shall  deposit  with  the  treasurer  of 
Porto  Rico  fifteen  thousand  ($15,000)  dollars  in  cash  or  approved  evi- 
dences of  credit  as  a  guarantee  of  the  completion  of  the  work,  and  said 
deposit  is  hereby  stipulated  to  be  liquidated  damages  which  shall  accrue 
to  and  become  the  property  of  the  people  of  Porto  Rico,  without  the  neces- 
sity of  judicial  proceedings,  if  the  required  work  is  not  completed  within 
the  period  herein  provided. 

Upon  the  presentation  to  the  treasurer  of  Porto  Rico  of  a  certificate  from, 
the  ccHumissioner  of  the  interior  certifying  to  the  completion  of  said  work^ 
as  provided  in  §  5  of  this  ordinance,  within  the  period  herein  stipulated^ 
or  before,  the  said  treasurer  is  authorised  and  directed  to  return  to  said 
Porto  Rico  Power  &.  Light  Company,  its  successors  or  assigns,  the  seeurity 
above  mentioned. 

Section  7.  The  said  Porto  Rico  Power  A,  Light  C<Mnpany,  its  successors 
or  assigns,  agree  to  supply  the  electric  current  at  reduced  rates  of  tariff, 
which  shall  never  exceed  the  following  maximum  schedule: 

For  lighting;  in  the  municipality  of  San  Juan,  10c.  per  K.  W.  H. 

In  places  outside  of  the    municipality  of  San  Juan,  15c  per  K.  W.  H» 

For  power: 

Up  to  10  H.  P.,  10c.  K.  W.  H. 

11  to  20  H.  P.,  10%  discount. 

21  to  40  H.  P.,  15%         " 

41  to  100  H.  P.,  20% 

101  and  over,  26%         »' 

Section  8.  The  system  hereby  authorized  shall  be  deemed  to  be  a  pubUe 
service  system,  and  such  service  shall  be  furnished  to  the  public  on  de- 
mand on  equal  terms  to  all  without  discrimination,  and  its  charges  and 
service  shall  be  at  all  times  subject  to  effective  regulation  by  the  govern- 
ment through  the  executive  council. 

Section  9.  The  right  is  reserved  to  the  insular  government  of  Porle 
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Rioo  to  260  cubit  feet  of  water  per  minute  from  said  La  Plata  river,  to  be 
taken  from  any  point  above  the  dam. 

Section  10.  The  Porto  Rico  Power  &  Light  Company,  its  successors  and 
assigns,  shall  keep  in  reserve  a  steam  plant,  with  capacity  sufficient  at  all 
times  to  properly  light  the  streets  of  the  municipality  of  San  Juan.  Said 
steam  plant  shall  be  open  to  inspection  by  the  commissioner  of  the  in- 
terior at  all  times,  and  he  shall  have  the  right  from  time  to  time  to  re- 
quire the  grantee  to  test  the  same  to  see  that  the  provisions  of  this  section 
are  complied  with. 

Section  11.  In  the  event  that  said  Porto  Rico  Power  &  Light  Company 
shall  assign  this  franchise  to  any  company,  corporation,  individual,  or 
individuals,  said  company,  corporation,  individual,  or  individuals  shall,  by 
such  assignment,  succeed  to  and  acquire  all  the  rights,  liberties,  privileges, 
power,  and  authority  herein  conferred  upon  the  said  Porto  Rico  Power  & 
Light  Company,  and  shall  also  be  obligated  to  all  the  terms  and  conditions 
herein  stipulated. 

Section  12.  In  accordance  with  §  3  of  the  joint  resolution  of  Congress,  ap- 
proved May  1,  1900,  the  franchise  herein  granted  shall  be  subject  to  amend- 
ment, alteration,  or  repeal;  no  stock  or  bonds  shall  be  issued  except  in 
exchange  for  actual  cash  or  property  at  a  fair  valuation,  equal  in  amount 
to  the  par  value  of  the  stock  or  bonds  issued;  no  stock  or  bond  dividends 
shall  be  issued;  the  property  constructed  and  acquired  hereunder  may 
be  purchased  or  taken  by  the  public  authorities  at  a  fair  and  reasonable 
valuation,  and  the  executive  council  shall  regulate  the  charges  and  con- 
ditions of  service  hereunder. 

Section  14.  This  franchise  is  granted  for  the  period  of  ninety-nine  (99) 
years  from  the  date  of  its  approval  by  the  governor  of  Porto  Rico. 

Section  15.  The  g^nting  of  this  franchise  by  the  executive  council  of 
Porto  Rico  shall  not  be  deemed  in  any  sense  a  recognition  of  any  right  or 
claim  made  by  Ram6n  Vald^s,  or  any  company  or  corporation,  to  any 
previous  grant  or  concession  of  the  water  power  of  Comerio  falls. 

Done  in  open  session  of  the  executive  coimcil  of  Porto  Rico  this 

day  of A.  D.  1906. 


President  of  the  executive  council. 
Approved  this day  of a.  D.  1900. 


Governor  of  Porto  Rico. 


350  PORTO  RICX) 
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THE  PEOPLE  OF  PORTO  RICO. 

OFTICE  or  THE  8BCBETABT. 


I,   ,  secretary  of    Portu 

Rico,  do  hereby  certify  that  the  foregoing  six  printed  pages  are  wl  tmr 
copy  of  an  ordinance  entitled  "A  Franchise  Granting  to  the  Porto  Rico 
Power  &  Light  Company,  Its  Successors  and  Assigns,  the  Right  to  Develop 
the  Water  Power  Known  as  'Comerio  Falls,'  Situated  on  La  Plata  River, 
for  the  Generation  of  Electrical  Energy,  and  to  Build,  Construct,  Erect. 
and  Maintain  Lines  of  Wires  for  Transmitting  and  Distributing  Electrical 
Energy  for  Commercial  and  Industrial  Purposes,"  as  the  said  ordinance 
appears  upon  the  official  record  in  my  custody  of  the  proceedings  of  the 

executiye  council  of  Porto  Rico,  at  a  meeting  held  on  the day 

of A.  D.  1906.    I  further  certify  that  the  said  ordinance 

was  duly  approved  by  the  governor  of  Porto  Rico  on  the day 

of A.  D.  1906,  as  appears  by  the  official  records  in  tbin 

office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  great  seal  of 

Porto  Rico,  at  the  capital,  on  this day  of 

in  the  year  of  our  Lord  nineteen  hundred  and   ,  and  of 

the  independence  of  the  United  States  the  one  hundred  and 


Secretary  of  Porto  Rico. 


MARCELINO  TOKRENS  Y  BERNARD 

V. 

JOSfi  PEREZ  Y  FERNANDEZ  ET  AL. 


Mayaguez,  Equity,  No.  170. 

1.  A  bill  in  aid  of  execution,  although  ancillary  to  the  main  case,  should 
include  the  parties  to  whom  the  defendant  in  judgment  claims  to  have 
•old. 
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2.  Such  a  proceeding  being  ancillary  in  the  strictest  sense  of  that  term, 
and  the  court  having  had  jurisdiction  of  the  main  case,  it  may  proceed 
although  the  citizenship  of  the  parties  to  the  ancillary  proceeding  is 
Buch  that  the  court  would  not  have  had  jurisdiction  over  them  had  the 
proceeding  been  in  the  nature  of  an  original  suit. 

Order  filed  December  31,  1906. 


H.  E.  Smith,  Esq.,  solicitor  for  complainant. 
Jorge  Dominguez,  Esq.,  solicitor  for  defendants. 
KoDBTy  Judge,  delivered  the  following  opinion: 

This  cause  is  before  the  court  on  the  issue  raised  by  the  de- 
murrer to  the  amended  bill  of  complaint.  The  grounds  of  the 
demurrer  are  that  the  complaint  does  not  state  a  cause  of  action, 
and  that  it  is  multifarious. 

It  appears  from  the  original  bill  and  the  other  papers  in  the 
case  that  at  the  February  term,  a.  d.  1905,  of  this  court,  sitting 
at  Mayaguez,  and  on  the  23d  day  of  February  of  said  year,  the 
complainant  recovered  a  judgment  against  the  respondent  Jose 
Perez  y  Fernandez,  which,  with  interest  on  said  day,  amounted 
to  $4,265.  That  execution  was  shortly  thereafter  issued  upon 
said  judgment  and  some  property  of  the  defendant,  Fernandez, 
levied  upon  and  sold,  but  the  funds  realized  were  not  sufficient 
to  satisfy  more  than  a  small  portion  of  the  judgment. 

Thereupon  this  creditor's  bill  was  filed,  seeking  to  follow 
several  pieces  of  property  therein  described,  which  the  said 
defendant  in  the  case  at  law,  Jose  Perez  y  Fernandez,  in  the 
meantime  transferred  to  the  other  respondents  named  while  the 
judgment  at  law  was  in  full  force  and  effect,  and  while  it  was 
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presumably  a  lien  upon  the  property  thus  transferred.  The 
suit  is,  therefore,  in  the  strictest  sense,  an  ancillary  proceeding. 
seeking  to  follow  this  property  thus  transferred  in  contravention 
of  complainant's  rights,  and  subject  the  same  to  the  payment 
of  his  debt,  and  the  authorities  are  uniform  in  holding  that,  in 
such  a  case,  when  the  main  object  of  the  suit  is  to  follow  proper- 
ty thus  transferred  in  fraud  of  a  creditor,  all  parties  who,  in 
the  meantime,  have  received  any  of  the  property  by  deed,  may  be 
made  respondents  to  the  creditor's  bill,  and  the  objection  of  mul- 
tifariousness will  not  lie  in  the  premises.  Carter,  Jurisdiction 
of  Fed.  Courts,  pp.  103  et  seq.  and  cases  cited. 

Although  it  is  not  raised  by  the  demurrer,  complainant's 
counsel,  in  his  brief,  points  out  the  fact  that  even  though,  in  the 
amended  bill,  the  heirs  of  some  of  the  respondents  who  were 
mentioned  are  citizens  of  Porto  Eico,  and  that  fact,  if  the  suit 
was  original,  and  not  ancillary,  would  devest  the  court  of  juris- 
diction, as  the  complainant  is  himself  a  Porto  Kican,  it  is  not 
available  to  these  respondents  here  because  of  the  ancillary 
character  of  the  suit,  and  because  the  court  had  jurisdiction 
of  the  parties,  the  subject-matter,  and  the  property  previously. 
Carter,  Jurisdiction  of  Fed.  Courts,  supra. 

The  demurrer  will  therefore  be  overruled  with  costs  and  the 
respondents  required  to  answer  within  the  time  prescribed  by 
the  rule  and  the  law  in  the  premises,  and  it  is  so  ordered. 
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Sixto  V.  Maldonado, 


ADOLFO  SIXTO 

t;. 

MARIA  MELENDEZ  MALDONADO. 


San  Juan,  Equity,  No.  159. 
1.  Tbe  court  will  consider  the  pleadings  and  course  of  a  suit  in  equity 
with  a  view  to  setting  aside  a  decree  pro  oanfesao,  entered  more  than 
ft?e  months  before  the  ruling  on  the  motion. 

Opinion  filed  December  31,  1006. 


Mr.  N.  B.  K.  Pittingill,  solicitor  for  plaintiff. 
Joseph  Anderson,  Jr.,  Esq.,  solicitor  for  defendant. 
BoDETy  Judge,  delivered  the  following  opinion: 

This  canse  comes  before  the  court  on  the  motion  of  the  re- 
spondent to  set  aside  the  decree  pro  confesso  entered  on  July  2, 
1906,  herein,  and  for  leave  to  file  an  amended  answer  ten- 
dered with  the  said  motion. 

An  examination  of  the  papers  in  this  cause  shows  that  the 
bill  of  complaint  was  filed  as  long  ago  as  September  24,  1902, 
and  that  a  good  many  stipulations,  motions,  a  demurrer  and  or- 
ders for  decrees  pro  confesso,  etc,  etc.,  with  afiidavits  and  other 
papers  and  an  answer  and  exceptions  to  the  same,  and  motions 
n.  PoBTO  Rico. — ^23. 
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to  set  aside  decrees  pro  confesso,  and  exceptions  to  the  answer, 
were  filed  through  the  intervening  years. 

Ordinarily  the  court  would  not  consider  with  much  favor 
the  right  of  the  respondent  at  this  late  day  to  file  this  new 
amended  answer,  because  of  the  dilatoriness  displayed  during 
the  entire  time  since  the  bill  was  originally  filed.  However, 
the  court  has  some  knowledge  of  the  complicated  facts  involved 
in  the  case,  and  of  the  fact  that  in  the  case  of  Sixto  v.  Sarria, 
which  went  to  the  Supreme  Court  of  the  United  States  (196 
U.  S.  175,  49  L.  ed.  436,  25  Sup.  Ct.  Rep.  186),  certain  points 
of  law  regarding  the  rights  of  the  parties  may  have  been  fixed, 
and  are  perhaps  now  binding  on  this  court 

For  that  reason,  therefore,  and  because  the  bill  is  for  parti- 
tion of  certain  real  estate  and  for  a  sale  of  the  same  in  case  it 
shall  be  found  inconvenient  or  impossible  to  partition  it;  and 
because  of  the  complications  aforesaid  and  the  points  of  law 
decided  by  the  Supreme  Court  of  the  United  States,  and  be- 
cause of  certain  decisions  in  the  local  courts,  it  will  be  necessary 
that  a  full  hearing  be  had  in  the  premises. 

Therefore  the  last  order  taking  the  bill  as  confessed  will  be, 
and  hereby  is,  set  aside,  and  the  amended  answer  will  be,  and 
hereby  is,  considered  as  filed  as  of  the  date  it  was  tendered,  with 
leave  to  the  complainant  within  five  days  hereafter  to  plead 
further,  if  any  further  pleading  shall  be  necessary  to  raise  an 
issue  in  the  premises,  but  with  the  injunction  of  the  court  to 
both  parties  that  an  issue  must  be  immediately  raised  and  the 
cause  tried  upon  the  merits;  and  it  is  so  ordered. 
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MAEGAEITA  RIVERA 

t;. 
MANUEL  CADIERNO. 


Law,  No.  432. 


1.  The  action  being  for  damages  for  an  alleged  breach  of  promise  of  mar- 

riage, the  court  will  not,  before  judgment,  order  the  arrest  of  a  de 
fendant,  resident  of  the  jurisdiction,  who  is  not  shown  to  intend  leav- 
ing the  same;  who  has  not  seduced  plaintiff;  who  is  not  allied  to  be 
concealing  his  property,  nor  to  be  insolvent,  nor  charged  with  fraud 
(unless  the  breach  of  promise  can  be  so  considered). 

2.  The  Porto  Rican  law  of  civil  arrest  is  not  in  contravention  of  the  organic 

act  nor  of  any  act  of  Congress. 

3.  The  Constitution  governs  Congress,  and  the  laws  enacted  by  Congress 

are  the  supreme  law  of  the  land  in  Porto  Rico,  whenever  applicable. 

4.  An  action  for  damages  for  wilful  injury  to  person  and  character  (no 

seduction  having  been  alleged)  as  the  consequence  of  a  failure  to  carry 
out  a  promise  of  marriage  is  an  action  ear  eontraetu  for  damages  for 
breach  of  the  contract  of  marriage. 

5.  The  issuing  of  an  order  of  arrest  in  a  civil  case  is  discretionary  with  the 

court. 

6.  Under  the  Porto  Rican  statute  the  plaintiff  in  judgment  cannot  take 

the  body  of  defendant  in  execution. 

7.  Nor  can  the  bondsmen  of  defendant  be  compelled  to  pay  the  judgment 

if  the  defendant  does  not  absent  himself  after  judgments 

Opinion  filed  January  18,  1907. 


Fronds  H.  Dexter,  Esq.,  attorney  for  plaintiff. 
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RoDBT,  Judge,  delivered  the  following  opinion: 

This  is  a  suit  at  law  for  a  breach  of  promise  of  marriage, 
with  damages  laid  in  the  sum  of  $10,000.  It  is  before  the  court 
at  the  present  time  on  the  application  of  the  plaintiff  for  an 
order  of  arrest  against  the  defendant  under  the  Cod& 

The  plaintiff  alleges  that  she  is  an  unmarried  woman,  a  resi- 
dent and  citizen  of  Porto  Bico,  and  fully  competent  to  enter 
into  a  contract  of  marriage;  that  the  defendant  is  a  subject  of 
the  King  of  Spain  and  resident  of  Porto  Rico,  and  that,  until 
the  committing  of  the  grievance  hereinafter  mentioned,  he  also 
was  unmarried  and  also  fully  competent  to  enter  into  the  con- 
tract of  marriage.    Plaintiff  further  alleges  that,  beginning  with 
the  year  1903,  defendant,  as  a  lover,  began  to  court  and  pay 
her  respectful  attention,  which  was  constant  imtil  the  month  of 
June,  1906,  when  he  departed  upon  a  visit  to  Spain.    That  de- 
fendant, shortly  after  the  beginning  of  the  courtship,  requested 
plaintiff  to  marry  him,  which,  in  consideration  of  the  premises, 
she  agreed  to,  and  has  ever  since  been  ready  and  willing  to 
marry  him.    That  thereupon,  in  proof  of  their  mutual  respect, 
love,  and  agreement,  and  his  promise,  he  gave  her  an  engage- 
ment ring,  and  it  was  understood  between  the  parties  that  they 
were  to  be  married  within  a  reasonable  time. 

Plaintiff  then  alleges  that  defendant,  when  on  this  trip  to 
Spain,  and  in  the  month  of  July,  1906,  in  the  province  of  As- 
turias,  not  regarding  his  said  promise  and  obligation,  "and  con- 
triving and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  injure  plaintiff,  and  to  wound  and  mortify  her  in  her 
feelings  and  person,  and  to  injure  her  in  her  character,"  did, 
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without  the  knowledge  of  plaintiff,  wrongfully  and  wilfully 
marry  another  person,  to  wit,  one  Miss  Pilar  Valledor  Otero. 
All  of  which  was  contrary  to  his  promise  and  obligations  to  the 
plaintiff. 

From  an  examination  of  the  files  of  the  court,  it  is  ascer- 
tained that  in  two  previous  cases,  former  judges,  apparently 
without  question,  on  a  proper  application  therefor  under  the 
Code,  issue  orders  of  arrest  in  civil  cases. 

The  complaint  makes  no  allegation  that  the  defendant  i9 
iusolvent,  nor  that  he  is  concealing  or  attempting  to  conceal  the 
whole  or  any  portion  of  his  property,  or  that  he  is  about  to  leave 
the  jurisdiction ;  nor  does  it  charge  seduction  of  the  plaintiff, 
or  the  commission  of  any  other  wrong  save  the  failure  to  keep  his 
promise;  nor  plead  special  damages  save  as  aforesaid;  nor 
state  any  liquidated  demand ;  but,  on  the  contrary,  so  far  as  the 
court  can  ascertain  from  the  pleadings  or  from  statements  of 
counsel  during  the  hearing,  both  parties  are  respectable  people 
of  good  social  standing,  unless  the  alleged  breach  of  this  promise 
to  marry  can  be  said  to  affect  the  good  standing  of  the  defend- 
ant, and  therefore,  in  the  language  of  coimsel  for  defendant, 
''The  court  is  asked  to  order  the  arrest  of  a  person  who  is  a  resi- 
dent of  the  jurisdiction;  who  has  no  intention  of  leaving  the  ju- 
risdiction ;  who  had  not  seduced  the  plaintiff;  who  is  not  charged 
with  perpetrating  a  fraud  (unless  the  alleged  breach  of  this  al- 
leged promise  to  marry  is  a  fraud) ;  who  is  not  concealing  his 
property ;  and  who  is  solvent^' 

The  applicable  provision  of  the  law  is  to  be  found  in  the  Civil 
Code  of  1904;  the  material  portion  of  which  reads  as  follows: 

"Section  144.  The  defendant  may  be  arrested  as  hereinafter 
prescribed,  in  the  following  cases:  (1)  In  an  action  for  the  re- 
covery of  money  or  damages ;  in  a  cause  of  action  arising  upon  a 
contract,  express  or  implied,  where  the  defendant  is  about  to  de- 
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part  from  the  island  of  Porto  Rico,  with  intent  to  defraud  his 
creditors ;  or  when  the  action  is  for  wilful  injury  to  person,  to 
character^  or  to  property,  knowing  the  property  to  belong  to 
another."  The  remainder  of  the  subheads  of  the  section  are  not 
material  here. 

Section  145  of  the  Code  provides:  "An  order  for  the  arrest 
of  the  defendant  must  be  obtained  from  a  judge  of  the  court  in 
which  the  action  is  brought."  Section  146  provides:  "The  order 
may  be  made  whenever  it  appears  to  the  judge,  by  the  affidavit  of 
the  plaintifiF,  or  some  other  person,  that  a  sufficient  cause  of 
action  exists,  and  that  the  case  is  one  of  those  mentioned  in  § 
144."     Section  147  provides:  "Before  making  the  order,  the 
judge  must  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  with  sureties  in  an  amount  to  be  fixed  by  the  judge, 
which  must  be  at  least  $500,  to  the  effect  that  the  plaintiff  will 
pay  all  costs  which  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest,  if  the 
same  be  wrongful  or  without  sufficient  cause,  not  exceeding  the 
sum  specified  in  the  undertaking."    Section  148  provides:  "The 
order  may  be  made  at  the  time  of  the  issuing  of  the  summons,  or 
at  any  time  afterwards,  before  judgment.     It  must  require  the 
marshal  of  the  district  where  the  defendant  may  be  found,  forth- 
with to  arrest  him,  and  hold  him  to  bail  in  a  specified  sum,  and 
to  return  the  order,  at  a  time  therein  mentioned,  to  the  secre- 
tary of  the  court  in  which  the  action  is  pending." 

Then  follow  many  sections  providing  for  mode  of  service, 
keeping  of  defendant,  bailing  the  defendant,  how  sureties  maj 
surrender  defendant,  manner  of  qualifying  bail,  etc.,  etc. 

The  belief  is  widespread  among  the  people  of  the  United 
States,  and,  perhaps,  in  a  general  way,  it  is  believed  by  many 
members  of  the  bar  who  have  not  given  attention  to  the  matter. 
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that  there  is  no  such  thing,  in  a  general  sense,  as  imprisonment 
for  debt  or  imprisonment  in  civil  actions  in  the  United  States, 
and  that  there  is,  in  fact,  something  in  the  Constitution  pre- 
venting it.  Without  question,  the  idea  of  imprisoning  for  debt 
is  abhorrent  to  a  vast  majority  of  the  American  people.  See  Ex 
parte  Dexter,  1  Hayw.  &  H.  191,  Fed.  Cas.  No.  3,854.  The  fact 
is,  however,  that  there  is  no  provision  in  the  Federal  Constitu- 
tion relating  to  the  subject  at  all.  There  is  a  national  statute 
(§  990,  Kev.  Stat,  U.  S.  Comp.  Stat  1901,  p.  709)  which  pro- 
vides that  no  person  shall  be  imprisoned  for  debt  in  any  state 
<m  process  from  a  United  States  court  if  imprisonment  for  debt 
has  been  abolished  in  such  state,  and  that  all  modifications, 
conditions,  and  restrictions  as  to  that  subject,  provided  by  the 
laws  of  any  state,  shall  be  applicable  to  process  from  courts  of 
the  United  States.  It  therefore  appears  that  Congress  has  left 
this  question,  certainly  in  so  far  as  states  are  concerned,  to  the 
states  themselves.  Low  v.  Durfee,  5  Fed.  266;  Cooper  v.  Bung- 
ler, 4  McLean,  257,  Fed.  Cas.  No.  3,192 ;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  16. 

Imprisonment  for  debt  as  obtaining  in  England  previous  to 
the  coming  of  the  early  colonists  to  the  original  thirteen  states, 
and  even  in  the  early  colonists  themselves,  had  become  so  odious 
that  it  was  abolished  or  modified  by  constitutional  provision  as 
soon  as  the  colonies  had  achieved  independence  and  constitu- 
tions were  adopted.  In  fact,  it  is  historical  that  many  of  the 
early  colonists,  especially  of  the  Carolinas  and  Georgia,  were 
genteel  people  whose  freedom  from  debt  imprisonment  in  Eng- 
lish "Marshalseas"  had  been  purchased  by  their  friends,  or  who 
had  been  released  from  such  bondage  by  direct  order  in  the 
nature  of  a  pardon  by  the  King. 

As  showing  tiiat  public  sentiment  in  the  nation  is  still  over- 
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whelmingly  against  the  idea  of  imprisonment  for  debt  or  in 
civil  actions,  it  may  be  stated  that  it  has  now  been  abolished  ab- 
solutely in  Alabama,  Georgia,  Maryland,  Mississippi,  Uis- 
souri,  Tennessee,  and  in  all  the  remaining  continental  territories 
save  Alaska,  and  probably  in  the  state  of  Texas ;  and  has  been 
abolished  save  in  cases  of  fraud,  in  Arkansas,  Florida,  Indiana, 
Iowa,  Kansas,  Minnesota,  Nebraska,  Nevada,  North  Carolina, 
Ohio,  Oregon,  Wyoming,  and  other  states.  It  has  been  greatly 
restricted  in  Michigan,  New  Jersey,  South  Dakota,  Wisconsin, 
Colorado,  Illinois,  Kentucky,  North  Dakota,  Pennsylvania, 
Rhode  Island,  and  Vermont  Nevertheless,  it  has  been  repeat- 
edly held  that  statutes  regulating  the  right  of  imprisonment  for 
debt,  and  in  civil  actions,  save  where  abolished,  are  constitu- 
tional and  are  not  in  contravention  of  any  of  the  clauses  of 
state  or  national  organic  law.  16  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  16;  Norman  v.  Manciette,  1  Sawy.  484,  Fed.  Cas.  No. 
10,300;  Ex  parte  Hardy,  68  Ala.  303;  Ex  parte  Bergman,  18 
Nev.  331,  4  Pac.  209. 

The  question  here  is :  Are  the  foregoing  provisions  of  the  Code 
of  Porto  Eico  constitutional  and  proper  enactments,  and  are  the 
allegations  here  sufficient  to  warrant  the  issuing  of  the  order  of 
arrest  applied  for?  There  is  nothing  in  the  organic  act  of 
Porto  Rico,  nor  in  any  act  of  Congress  applicable  in  the  prem- 
ises, tliat  prevents  the  local  assembly  from  passing  this  act,  and 
its  general  legislative  powers  apply  "to  all  matters,  of  a  l^sla- 
tive  character  not  locally  inapplicable."  Sec.  32,  organic  act^ 
31  Stat  at  L.  77,  chap.  191. 

The  Constitution  governs  Congress,  and  the  laws  enacted  by 
Congress  are  the  supreme  law  of  the  land  in  Porto  Rico  when- 
ever applicable,  because  it  is  so  provided  and  it  has  been  held 
by  the  courts  that:   "The  statute  of  Congress  organizing  a  ter- 
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ritory  within  the  jurisdiction  of  the  United  States  is  the  fun- 
damental law  of  such  territory^  and/  as  such^  binding  upon  the 
territorial  authorities;"  and  that:  ^'Subject  to  the  limitations 
expressly  or  by  implication  imposed  by  the  Constitution,  Con- 
gress has  full  and  complete  authority  over  a  territory,  and  may 
directly  legislate  for  the  government  thereof.  It  may  declare  a 
valid  enactment  of  the  territorial  legislature  void  or  a  void 
enactment  valid,  although  it  reserved  in  the  organic  act  no  such 
power."  First  Nat  Bank  v.  Yankton  County,  101  U.  S.  129, 
26  L.  ed.  1046. 

A  remarkable  fact  as  tendii^g  to  show  that  Congress  itself 
does  not  wholly  discountenance  this  sort  of  legislation  is  that  in 
June,  1900,  when  passing  a  code  of  civil  procedure  for  Alaska, 
it  incorporated  a  chapter  on  ^'Arrest  and  Bail"  (31  Stat,  at  L. 
347,  et  seq.  chap.  786)  which  is  practically  a  copy  of  the  modem 
codes  on  this  subject  in  several  of  the  states.  The  Code  of  Porto 
Rico  above  quoted  is  almost  similar  to  this  Alaskan  act  in  the 
material  provisions  to  be  considered  here,  with  this  difference, 
that  §  144  aforesaid  provides  for  the  arrest  "when  the  action  is 
for  wilful  injury  to  person  (or)  to  character."  While  the  pro- 
vision for  Alaska  is  that  the  arrest  can  be  made  "when  the  ac- 
tion is  for  an  injury  to  person"  leaving  out  the  words,  "to 
character."  This  provision  is  probably  a  significant  one,  be- 
cause: "By  the  terms  of  the  various  constitutional  and  statutory 
provisions  of  the  several  states,  the  defendant  cannot  be  arrested 
in  an  action  on  contract,  except  where  he  has  been  guilty  of 
fraud."  16  Arl  &  Eng.  Enc  Law,  2d  ed.  p.  17,  note  3  and 
cases  cited. 

It  is  also  apparently  well  settled  that  obligations  arising  in 
tort  or  ex  delicto  are  not  debts  within  the  meaning  of  the  con- 
stitutional inhibitory  provisions  of  the  several  states,  and  that 
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therefore  orders  of  arrest  or  executions  against  the  person  may 
competently  issue  in  the  case  of  claims  founded  upon  torts,  when 
not  specifically  prohibited.  See  cases  cited  in  note  4,  p.  17,  and 
note  3y  p.  19,  of  Am.  &  Eng.  Enc.  Law,  vol.  16,  2d  ed.,  supra. 

In  a  note  (5)  on  p.  18  of  this  same  work,  a  large  number  of 
cases  are  cited  as  supporting  the  doctrine  that:     "Where  the 
plaintiff  has  an  election  to  bring  his  action  either  ex  contractu 
or  ex  delicto,  the  arrest  of  the  defendant  being  prohibited  in 
the  former  case  and  allowed  in  the  latter,  the  better  doctrine 
seems  to  be  that  he  cannot  subject  the  defendant  to  arrest  and 
imprisonment  by  electing  to  sue  in  tort    But  where  the  action 
is  to  recover  damages  for  a  distinct  tort,  although  one  growing 
out  of  the  existence  of  a  contract,  the  plaintiff,  by  disaffirming 
the  contract,   and  proceeding  against  the   defendant  for   his 
fraudulent  or  tortious  conduct,  may  render  him  liable  to  arrest." 
Schermerhorn  v.  Jones,  1  How.  Pr.  147.    "The  right  of  arrest 
is  not  affected  by  the  mere  fact  that,  in  an  action  founded  in  tort, 
a  contract  is  alleged  by  way  of  inducement"    McDuffie  v.  Bed- 
doe,  7  Hill,  678 ;  Cotton  v.  Sharpstein,  14  Wis.  226,  80  Am. 
Dec.  744. 

A  common  provision  of  the  statutes,  where  it  is  permitted, 
is  that  the  defendant  may  be  arrested  in  an  action  to  recover 
damages  for  "injury  to  person  or  character,"  and  under  these 
provisions  it  has  been  held  that  the  defendant  may  be  arrested 
in  an  action  for  seduction,  for  crim.  con.,  for  assault  and  bat- 
tery, for  malicious  prosecution,  false  imprisonment,  libel  or 
slander,  etc.,  etc.  16  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  20,  21, 
subhead,  "Injuries  to  Person  or  Character,"  and  cases  cited. 
The  provisions  of  the  local  Code  above  cited  appear  to  be 
identical  with  the  provisions  of  the  statutes  thus  referred  to. 

A  breach  of  promise  to  marry  is  a  breach  of  contract;  and,  in 


FEDERAL  REPORTS.  363 

Rivera  v.  Cadierno. 

the  absence  of  any  charge  of  fraud,  the  imprisonment  of  the  de- 
fendant in  an  action  for  such  breach  is  within  the  constitutional 
inhibition  against  imprisonment  for  debt.  Ee  Tyson,  32  Mich. 
262 ;  Perry  v.  Orr,  36  IST.  J.  L.  295. 

In  New  York,  where  there  is,  or  at  least  was,  no  constitu- 
tional provision  against  imprisonment  in  civil  cases,  it  is,  or 
was,  provided  by  statute  that  the  defendant  may  be  arrested  in 
an  action  for  breach  of  promise  to  marry.  Code  Civ.  Proc.  § 
549;  Durand  v.  Durand,  2  Sweeny,  315;  16  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  32,  note  2. 

Plaintiff's  counsel,  during  the  hearing  of  the  application,  re- 
fused repeatedly,  on  request  of  defendant's  counsel,  to  state 
whether  he  considered  this  particular  action  one  based  upon  a 
contract  or  sounding  in  tort,  but  insisted  that  it  was  a  statu- 
tory proceeding  under  the  local  Code.  Notwithstanding  this 
fact,  a  careful  examination  of  the  complaint,  and  in  view  of  the 
fact  that  Porto  Kico  has  no  local  Constitution  other  than  the 
organic  act,  we  are  constrained  to  hold  that  the  proceeding  is  an 
ordinary  action  ex  contractu  for  damages  for  the  breach  of  a 
contract  of  marriage,  even  though  the  injury  is  unquestionably 
a  wilful  one  "to  her  person  and  character." 

The  affidavit  in  support  of  the  application  for  the  order  of 
arrest  sets  out  that  the  parties  were  engaged  for  about  three 
years,  and  that  the  whole  community  was  cognizant  of  such 
fact,  and  believed  they  were  going  to  be  married,  and  therefore 
we  can  appreciate  that  it  is  no  light  matter  to  plaintiff  to  have 
defendant,  without  explanation,  go  off  to  Spain,  and,  contrary 
to  his  promise  to  her,  and  her  rightful  expectations  in  the  prem- 
ises, marry  someone  else.  But  notwithstanding  this,  if  the  pro- 
vision of  the  Code  aforesaid,  permitting  arrest  "when  the  action 
is  for  wilful  injury  to  person  or  character,"  is  authorized  by 
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Congress,  for  it  is  admitted  there  is  no  constitutional  provision 
either  authorizing  or  prohibiting  such  a  statute,  then  it  can  make 
no  difference  whether  the  action  is  based  on  a  contract  or  soundB 
in  tort.  The  word  "may,"  according  to  its  ordinary  construc- 
tion, is  permissive,  and  should  receive  that  interpretation  unless 
such  construction  would  be  obviously  repugnant  to  the  intention 
of  the  legislature.  Medbury  v.  Swan,  46  N.  Y.  200 ;  People  ex 
rel.  Comstock  v.  Syracuse,  69  Hun,  258,  12  N.  Y.  Supp.  890, 
Affirmed  in  128  N.  Y.  632,  29  N.  E.  146. 

There  is  nothing  in  the  act  in  question  that  indicates  that  the 
word  in  this  particular  statute  is  anything  save  discretionary 
with  the  judge,  and,  in  fact,  in  this  class  of  cases  it  has  been 
held  to  be  so.  Section  143  of  the  local  Code  provides:  "No 
person  can  be  arrested  in  a  civil  action,  except  as  prescribed  in 
this  Code."  And  it  will  be  seen  that  the  beginning  of  §  144, 
supra,  states:  "The  defendant  may  be  arrested,  aa  hereinafter 
prescribed,"  etc.  Therefore,  it  seems  that  the  matter  of  order- 
ing the  arrest,  even  in  a  case  where  the  statute  unquestionably 
warrants  it  and  the  allegations  for  the  arrest  are  sufficient,  rests 
in  the  discretion  of  the  court. 

"A  statute  providing  that  the  defendant  in  a  civil  action  may 
be  arrested  in  certain  cases  does  not  entitle  the  plaintiff  to  an 
order  of  arrest  in  a  proper  case  as  a  matter  of  right,  but  the 
granting  or  refusing  of  the  order  is  a  matter  within  the  discre- 
tion of  the  judge  to  whom  the  application  is  made.  Re  Bergen, 
2  Hughes,  513,  Fed.  Cas.  No.  1,338;  Lapeous  v.  Hart,  9  How. 
Pr.  541;  Davis  v.  Scott,  15  Abb.  Pr.  127;  National  Bank  v. 
Temple,  39  How.  Pr.  432."  16  Am.  &  Eng.  Enc  Law,  2d  ed. 
p.  36.  And  that  work  continues  by  stating:  "It  follows  that 
the  manner  in  which  the  judge  has  exercised  this  discretion  is 
not  subject  to  review.    Lapeous  v.  Hart,  supra." 
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It  seems,  therefore,  that  the  abhorrence  which  subsists  in  the 
minds  of  American  citizens  against  the  idea  of  imprisonment 
for  debt  has  in  contemplation  more  particularly  the  cases  of 
honest  debtors  who  are  unable  to  pay  money  in  accordance  with 
contracts  which  they  honestly  made,  and  that  it  does  not  refer 
to  cases  where  the  debt  was  fraudulently  contracted  or  the  lia- 
bility incurred  through  some  trick,  scheme,  or  misrepresentation, 
nor  to  cases  where  a  wilful  and  wrongful  injury  is  done  to  the 
person  or  character  of  another.  And  for  this  reason  it  seems 
that  many  of  the  states,  under  proper  restrictions,  permit  arrest 
and  bail  in  what  otherwise  is  a  plain  civil  case,  and  trenches  per- 
haps at  times  closely  upon  the  rule  and  the  sentiment  against 
imprisonment  for  debt. 

We  also  confess  to  a  feeling  of  odium  towards  the  idea  of 
imprisoning  anybody  simply  because  damages  are  claimed 
against  him,  or  because  he  unfortunately  owes  money,  and  we 
cannot  see  the  wisdom  of  arresting  a  person  in  any  sort  of  a  civil 
action  where  no  fraud  is  charged,  and  putting  him  in  jail,  to 
remain  there,  if  he  should  fail  to  give  bond,  for  the  period  of 
six  months,  as  is  provided  in  §  2  of  the  act  of  March  9,  1905,  of 
this  island,  Sess.  Laws  P.  R.  1905,  p.  136.  It  would  simply 
amount  to  this, — that  in  any  sort  of  a  civil  action  under  this 
statute  where  an  ordinary  attachment  would  be  warranted,  or 
whera.the  plaintiff  claims  a  wilful  injury  to  person  or  character, 
or  to  property  even,  he  can  make  an  affidavit  and  put  the  defend- 
ant in  jail  if  the  latter  cannot  give  bond,  before  plaintiff  actually 
proves  that  the  defendant  is  guilty  of  anything.  He  may  there- 
after even  fail  in  his  suit  and  the  defendant  has  no  remedy  save 
to  sue  him  on  the  bond  required  to  be  taken  before  the  order 
issues,  and  this  certainly  looks  like  trifling  with  the  liberty  of 
a  citizen.    A  plaintiff  cannot  take  the  defendant's  body  in  execu- 
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tion  after  judgment^  nor  can  he  force  the  bondsmen  to  pay  the 
debt,  so  it  would  appear  that  the  statute  at  best  only  enables 
plaintiffs  to  vent  their  spite  on  defendants.  It  goes  without  say- 
ing that  a  better  mode  for  the  legislature,  if  they  desire  to  gi^e 
that  power  to  plaintiffs,  would  be  to  make  the  act  a  crime  and 
have  the  public  prosecute  for  it,  where  a  trial  by  jury  could  be 
had. 

In  this  particular  case,  the  plaintiff  sues  for  $10,000  damages^ 
The  natural  feeling  of  the  court  would  be,  if  it  believes  her  cause 
of  action  to  be  just,  to  fix  a  bond  in  $10,000,  and  it  might  well 
be  that  defendant  could  not  give  such  a  bond,  and  that  plaintiff 
may  never  recover  any  damages  against  him.  Certain  it  is 
that  she  cannot  force  him  to  marry  her,  as  he  is  married  to 
somebody  else. 

These  reasons  are  stated  with  a  view  to  justifying  the  dislike 
which  the  court  has  for  this  sort  of  legislation,  and  yet  the  court 
is  powerless  to  disobey  the  law  if  the  law  warrants  this  sort  of 
procedure,  as  it  certainly  appears  to.  The  only  redeeming 
feature  we  see  in  the  whole  matter  is  that  the  statute  is  not  man- 
datory. It  states  the  defendant  may  be  arrested,  and  we  have 
shown  above  that  it  is  discretionary  with  the  court 

Under  the  circumstances,  and  particularly  because  of  the  ab- 
sence of  allegations  in  the  declaration  showing  real  reason  for 
it,  the  court  feels  constrained  to  deny  the  order  for  arrest  at  this 
time,  but  reserves  the  right  to  issue  it,  should  it  be  shown  that 
defendant  attempts  to  dispose  of  his  property  with  intent  to  im- 
pede plaintiff,  or  should  attempt  to  leave  the  jurisdiction  with 
the  same  intent,  or  otherwise  attempt  to  thwart  plaintiff  in  the 
collection  of  any  judgment  she  may  obtain. 
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SALVADOR  LUGO  TORRES 

V. 

JOS*  ANTONIO  FERNANDEZ  Y  PEREZ  ET  AL. 


Mayaguez,  Law,  No.  132. 

1.  A  motion  to  dismiss  a  cause  for  lack  of  diverse  citizenship  and  eon- 
sequent  want  of  jurisdiction  may  be  sustained  even  after  final  judg> 
ment. 

'2.  Tf  the  interests  of  the  defendants  in  judgment  are  several,  such  a  mo- 
tion will  be  sustained  only  as  to  those  over  whom  the  court  had  no 
jurisdiction. 

Opinion  filed  January  22,  1007. 


H.  E.  Smith,  Esq.,  attorney  for  plaintiff. 

Messrs.  Horton  &  Comwell,  attorneys  for  defendants. 

RoDEY,  Judge,  delivered  the  following  opinion: 

This  cause  was  tried  some  years  ago  in  the  Mayaguez  section 
of  this  district,  and  a  judgment  was  rendered  in  favor  of  the 
plaintiff  against  the  three  defendants  for  $1,200.  The  defend- 
ants appealed  to  the  Supreme  Court  of  the  United  States,  but 
for  some  noncompliance  with  the  rules  of  that  court,  the  plain- 
tiff secured  a  dismissal  of  the  same  without  a  trial  on  the  merits, 
thus  leaving  the  judgment  in  force  here.     Thereafter,  plaintiff 
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called  for  and  obtained  execution,  which  the  marshal  was  en- 
forcing, when,  on  July  18,  1906,  a  motion  was  filed,  prajing 
that  the  execution  be  quashed  and  the  judgment  vacated  because, 
as  alleged,  the  court  never  had  any  jurisdiction  in  the  premises, 
for  the  reason  that  plainti£F,  being  a  citizen  and  resident  of 
Porto  Hico,  and  one  of  the  defendants,  Eodolfo  Bamirez  Vigo, 
being  also  a  citizen  and  resident  of  Porto  Rico,  it  appeared  that 
that  there  are  Porto  Ricans  on  both  sides  of  the  case,  which 
would  oust  the  jurisdiction  under  the  ruling  in  the  case  of 
Vallecillo  y  Mandry  v.  Bertran,  heretofore  decided,  ante,  p.  46. 

We  have  examined  the  briefs  of  the  respective  counsel  in  sup- 
port of  and  in  opposition  to  the  motion,  and  have  become  satis- 
fied that  the  court  was  without  power  to  render  any  judgment 
in  the  premises  against  defendant  Rodolfo  Ramirez  Vigo,  and 
therefore  the  execution  will  be  quashed  as  to  him  and  the  judg- 
ment against  him  vacated,  but  it  will  be  permitted  to  stand  and 
be  enforced  as  against  the  other  two  defendants. 

An  inspection  of  the  record  convinces  the  court  that  the  inter- 
ests are  several,  and  that  if  the  cause  had  been  dismissed  as  to 
the  defendant  Rodolfo  Ramirez  Vigo  before  judgment,  the  court 
would  not  have  been  ousted  of  jurisdiction,  because  the  other 
two  defendants  are  citizens  of  Spain.  And  if  the  cause  could 
have  been  dismissed  as  to  this  one  defendant  before  judgment, 
we  can  see  no  reason  why  the  same  cannot  be  done  now,  even 
after  judgment,  as  the  court  still  has  control  of  the  record.  We 
think  there  can  be  no  question  of  the  power  of  the  court  in  this 
regard.  See  Horn  v.  Lockhart,  17  Wall.  570,  21  L.  ed.  657; 
Cameron  v.  M'Roberts,  3  Wheat.  591,  4  L.  ed.  467 ;  Mallow  v. 
Hinde,  12  Wheat.  193,  6  L.  ed.  599 ;  Shields  v.  Barrow,  17 
How.  130,  15  L.  ed.  158 ;  Barney  v.  Baltimore,  6  Wall.  280, 
18  L.  ed.  825;  Breedlove  v.  Nicolet,  7  Pet.  431,  8  L.  ed.  738; 
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Vattier  v.  Hinde,  7  Pet  252,  8  L.  ed.  676 ;  and  see  also,  §  136, 

Freeman  on  Judgments,  and  Ash  v.  McCabe,  21  Ohio  St  181. 

The  clerk  will  therefore  enter  orders  in  accordance  herewith. 


ASO0IACI6N   DE    SE!T0RAS   DAMAS   DEL    SANTO 
ASILO  DE  PONCE 

V. 

JOSEFA  DIANA  Y  MAETINEZ  ET  Ali, 


Ponce,  Equity,  No.  198. 

1.  A  devise  of  real  estate  to  L.  in  trust  for  life,  with  power  to  name  a 

trustee  to  succeed  him,  and  so  ad  infinitum,  on  condition  that  a  chari- 
table institution  shall  receive  annually  one  half  of  the  income  from 
the  property,  the  other  half  to  the  trustee  for  his  services,  does  not 
constitute  a  perpetuity,  and  is  not  contrary  to  law,  if  there  is  no 
prohibition  against  the  sale  of  the  property. 

2.  The  testator  has  power  to  engraft  conditions  on  the  trust  and  to  pro- 

vide that  failure  on  the  part  of  the  trustee  to  perform  them  shall  ter- 
minate the  trust,  and  such  conditions  may  be  self-operating. 

3.  Acts  on  the  part  of  one  claiming  to  be  the  trustee,  not  consistent  with 

the  trust  relation,  but  tending  to  defeat  its  purpose,  may  be  shown  by 
the  beneficiary  in  a  proceeding  to  declare  the  trust  terminated. 

4.  The  fact  that  the  beneficiary  accepted  from  such  person  sums  of  money 

purporting  to  be  paid  under  the  terms  of  the  trust  will  not  estop  it 
from  alleging  that  such  person  is  not  in  fact  such  trustee. 

5.  A  person  claiming  to  be  the  trustee  and  performing  acts  as  such  can- 

not plead  the  statute  of  limitations  against  the  beneficiary. 
9.  The  power  to  L.  to  name  his  substitute  trustee  provided  that  such  sub- 
stitute trustee  should  immediately,  on  taking  possession  of  the  estate. 
designate  his  substitute  trustee.  Under  those  conditions  L.  could  not 
designate  a  minor  and  provide  that  during  his  minority  his  curator 
should  act  for  him.  Such  an  appointment  was  void,  the  trust  ended, 
II.  P(«TO  Rioo.— 24. 


J 
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and,  under  the  provisions  of  the  will,  the  beneficiary  became  ip90  fneiQ 
the  absolute  owner. 

Decree  filed  February  8,  1007. 


Messrs.  PettingiU  dk  Leake,  solicitors  for  plaintiff. 
Messrs.  Tord,  Toro,  £  Candles,  solicitors  for  defendants. 
RoDEY,  Judge,  delivered  the  following  opinion: 

This  cause  was  tried  before  the  court  by  consent  of  counsel  in 
open  session,  without  the  intervention  of  an  examiner  or  master. 
The  complainant  is  apparently  a  secular,  charitable  corpora- 
tion or  association,  organized  by  a  royal  decree  of  the  Spanish 
Crown  on  November  11,  1863  (2  Leg.  Ult.  Marina,  Bodfigdez 
San  Pedro,  p.  201),  having  its  headquarters  at  Ponce,  in  the 
island  of  Porto  Kico,  and,  as  appears  by  letters  and  certificates 
from  the  insular  authorities,  duly  authorized  to  continue  busi- 
ness in  the  island  at  and  since  the  time  of  the  filing  of  the  suit 
No  point  is  made  in  the  pleadings  as  to  the  capacity  of  the  com- 
plainant to  sue  or  be  sued.  The  respondents  are  all  citizens  of 
Porto  Eico. 

It  is  a  suit  in  equity,  praying  that  the  court  declare  that, 
under  the  terms  of  a  certain  will,  to  be  hereinafter  referred  to, 
the  complainant  is  the  owner  of  a  considerable  amount  of  real 
estate,  some  five  or  six  hundred  cuerdas,  in  and  near  said  Ponce, 
and  that  the  possession  thereof  by  the  respondents  under  claim 
of  ownership,  under  lease  or  otherwise,  be  declared  wrongful, 
and  complainant  given  the  absolute  possession  of  the  whole  of 
the  same,  and  that  an  accounting  be  had  between  the  parties  and 
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a  decree  rendered  in  favor  of  complainant  for  such  suin  as  shall 
be  justly  found  to  be  due  it  from  the  respondents  or  .either  of 
them.  • 

It  seems  that  some  thirty  odd  years  ago,  there  lived. on  the 
south  side  of  the  island  of  Porto  Bico^  at  or  near  the  said  city 
of  Ponce,  an  old  bachelor  without  family  or  heirs,  by  the  name 
of  Juan  Bautista  Silva,  who  owned  a  considerable  a[mount  of 
real  estate  and  was  possessed  of  cash  and  other  property,  though 
the  former  does  not  seem  to  cut  much  figure  ini  this  case,  and 
by  his  wiD,  made  on  the  17th  day  of  September,  187.3,  left  it 
(save  a  couple  of  minor  bequests)  to  a  friend  of  his^  to  be  man- 
aged during  the  friend's  lifetime,  and  a  half  of  the  net  product 
turned  over  to  the  complainant  for  use  in  its  charitable  wor^, 
the  remaining  half  to  be  kept  by  the  friend  for  his  trouble. 
This  friend,  on  taking  possession  of  the  property,  was  to  make  a 
will  designating  who  should  be  his  successor  in  the  managemenft 
and  possession  of  the  estate,  and  that  successor,  on  taking  poet- 
session,  was  to  do  likewise,  and  name  another  succiessor,  and  sb 
on, — ^the  estate  to  be  kept  together  indefinitely.  But  it  was  pro- 
vided that,  if  a  successor  was  not  so  named,  then  the  propertjr 
should  go  entire  to  the  complainant  if  it  still  existed ;  but  if  not, 
then  to  certain  other  institutions  or  parties  as  will  be  gathered 
from  the  terms  of  the  will  itself,  a  translation  of  the  material 
parts  of  which  is  as  follows : 

'^Item :  Inasmuch  as  I  have  no  forced  heird,  ftnd  what  I  poih 
sess  I  do  not  desire  that  it  be  dismembered,  as  it  has  cost  me 
many  years  of  work  and  economy,  it  is  my  deliberate  will  thdt, 
after  the  extraction  therefrom  of  the  legacy  hereinbefore  men- 
tioned for  Maria  Juliana  and  Ramona  Isabel,  daughters  of  the 
emancipated  Carmen,  and  two  cows  with  calves,  one  for  each 
of  them,  as  also  what  is  necessary  to  cover  the  expense  of  my  ill- 
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'iie88  and  burial,  then  all  mj  other  remaining  property,  compoeed 
of  lands,  animals,  and  debts  due  me  as  mentioned,  shall  be  de- 
livered to,  and  my  good  friend  Don  Juan  Apolinario  Laboj,  of 
Ponce,  shall  take  possession  and  charge  of  the  same,  as  he  has 
merited  my  confidence  for  years  and  serves  me  and  attends  to 
me  in  my  illness  so  disinterestedly,  so  I  name  and  constitute  liim 
as  iny  sole  and  only  voluntary  heir  to  said  estate  during  his  life 
(a  quien  nombro  6  instituyo  por  mi  unico  heredero  voluntario  de 
dichos  bienes  durante  su  vida)  with  the  following  precise  condi- 
tions imposed  on  him : 

^'First:  That  the  net  usufruct  from  said  estate,  after  paying 
the  municipal  taxes  and  others  imposed  for  the  same  purpose, 
be  divided  in  two  equal  parts,  one  portion  for  said  heir,  Laboy, 
as  a  just  recompense  for  his  good  administration  and  zeal  for 
said  interest,  and  the  other  portion  to  attend  to  the  poor  sick  of 
the  Santo  Asilo  de  Caridad  de  las  Damas  de  Ponce,  which  liqui- 
dation of  products  and  delivery  of  this  part  shall  be  executed  at 
th^  end  of  each  year  by  said  administrator  heir  without  any 
other  outside  intervention  of  any  kind,  as  a  duty  to  be  performed 
by  the  dictates  of  conscience,  and  because  the  product  of  such 
properties  &s  I  leAve  depends  more  or  less  on  the  *  different 
'seasons  of  the  year  being  favorable  or  not  and  that  the  rain 
'fail  hot  in  the  district. 

"Second:  As  it  is  my  special  object  that  my  properties 
(bienes),  which  have  cost  me  so  much  privation  and  work,  be 
not  divided,  I  therefore  desire  that  at  the  death  of  Laboy  they 
shall  pass,  with  proper  inventory  and  statement,  to  the  power 
and  possession  of  the  person  who  shall  deserve  the  confidence 
of  the  said  Don  Juan  Apolinario  Laboy,  who  shall  have  the  same 
power  and  privileges  and  hold  it  for  the  same  object  hereinbefore 
mentioned.    To  which  end,  at  the  moment  of  my  death,  when  he 
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enters  into  possession  of  my  estate,  he  shall  precisely  execute  in 
due  form  his  final  testamentary  disposition,  wherei^  h^  shall 
determine  the  person  who  shall  succeed  him  in  said  charge  or 
trust,  and  whose  power  of  substitution,  which  I  grant  for  9:ucl> 
object  unto  Laboy,  shall  be  transmitted  by  the  latter,  as  I  have 
stated  before,  to  a  person  having  his  confidence,  and  po  o^  suc- 
cessively, always  by  a  formal  will  or  other  formal  act,  which 
shall  be  executed  by  them  successively  at  the  moment  they  shall 
be  put  in  charge  as  substitute  heir;  and — 

"Third:  That  if,  for  any  reason,  this  condition  of  substitu- 
tion is  not  complied  with  opportunely,  as  I  have  recommended, 
or  if,  by  reason  of  any  claim  of  my  relatives  or  strangers  to  me, 
or  for  any  other  reason  or  claim  that  it  is  or  is  supposed  to  be 
vacant,  or  the  property  unbequeathed  by  will,  then  the  said  in- 
heritance or  property  that  constitutes  it,  I  want,  and  it  is  my 
will,  that  in  this  latter  case  and  at  the  death  of  the  said  Laboy, 
my  first  heir,  the  said  estate  shall  pass  to  the  said  Santo  Asilo  de 
Damas  in  Ponce,  which  I  name  as  my  substitute  heir^  and  in 
this  case  I  especially  recommend  to  this  association  that  said 
estate  be  preserved  as  far  as  possible  under  good  administration^ 
and  that  only  the  net  product  obtained  from  same  be  employed 
in  helping  the  poor  sick  of  said  establishment 

"Item:  I  appoint  as  my  faithful  testamentary  executpi:  of 
this,  my  final  disposition,  my  said  friend,  Don  Juan  Apolinario 
Laboy,  with  fullest  powers  that  right  require^  for  free,  frank, 
and  general  administration,  and  relieving  him  of  giving  bond  or 
other  guaranty. 

"At  this  same  time,  and  before  closing  this  instrument,  I,  the 
testator,  declare,  ordain,  and  command  that  in  case  it  shall  come 
to  pass  that  the  inheritance  shall  fall  to  the  Santo  Asilo  de 
Ponce,  as  I  foresee,  under  the  third  condition  of  t^e  sixth  danse 
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of  this  my  will,  and  if  for  any  reason  said  charitable  establish- 
ment  shall  not  exist  or  shall  have  then  disappeared,  in  such  case 
the  inheritance  shall  go,  under  the  same  conditions  and  powers,- 
to  the  Instituto  de  Segunda  Ensefiza  of  Ponce ;  and  when  this 
latter  shall  unfortunately  not  be  in  existence,  then  the  inherit- 
ance shall  fall  to  the  work  or  establishment  most  deserving  and 
in  most  need  in  the  said  town  of  Ponce,  because  I  was  bom  in 
said  district  and  all  my  best  wishes  are  in  favor  of  it,  and  there- 
fore under  no  circumstances  shall  it  be  employed  outside  of  the 
district  under  any  pretext  or  for  any  reason." 
'   About  a  year  and  a  half  after  the  making  of  this  will,  and 
on  the  15th  of  May,  1875,  the  testator,  Silva,  died,  and  the 
friend,  Juan  Apolinario  Laboy,  took  possession  of  the  estate  and 
complied  with  the  terms  thereof  as  to  the  special  bequests,  ad- 
ministered the  estate  during  his  lifetime  strictly  in  accordance 
with  the  will,  delivering  to  the  complainant  half  of  the  income 
of  the  estate,  to  its  satisfaction.    About  this  same  time,  and  in 
•further  compliance  with  the  will,  this  friend  Laboy  made  his 
own  will,  or  some  similar  instrument,  and  in  it  named  as  his 
successor  to  manage  this  estate,  his  wife,  Dominga  Fernandez 
•Yerdez,  and  set  out  in  the  instrument  that  in  case  of  her  death, 
he  named  in  her  stead  his  foster  son,  Jose  Laboy. 
•    Thiat  the  said  first  manager,  trustee,  or  whatever  he  was,  Juan 
Apolinario  Laboy,  died  in  about  the  year  188-  and  his  said  wife 
at  once  entered  upon  the  possession  and  administration  of  the 
estate  under  the  terms  of  his  said  appointment,  and  in  like  man- 
ner fully  complied  with  the  terms  of  the  Silva  will,  and  gave 
half  the  product  of  the  estate  to  the  complainant,  to  its  entire 
Satisfaction,  and' continued  so  to  do  up  to  the  15th  day  of  Jan- 
liary,  1691^  when  she  died.    But  this  trustee  or  manager,  which- 
'ever'fih^  was,  in  her  lifetime  failed  to  comply  with  the  provision 
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of  Silva's  will  which  required  her,  upon  taking  possession  of 
the  estate,  to  make  her  own  will  or  by  some  other  such  act  to 
name  her  successor,  and  for  this  reason  the  complainant  insists 
that  the  third  or  alternative  provision  of  the  Silva  will,  entitling 
complainant  to  the  immediate  possession  of  the  entire  estate, 
became  operative,  and  that  the  foster  son,  Jose  Laboy,  by  opera- 
tion of  law,  faded  out  of  the  equation  as  soon  as  his  foster  mother 
took  possession  of  the  estate;  but,  notwithstanding  these  facts, 
the  said  Jose  Laboy,  inmiediately  upon  the  death  of  his  said 
foster  mother,  went  into  possession  of  the  estate  and  managed 
it  up  to  the  time  of  his  death,  which  occurred  on  the  13th  day 
of  November,  1903,  and,  after  taking  possession  of  it,  executed, 
on  the  4th  of  October,  1893,  a  public  document  called  a  ''sub- 
stitution  of  heirship,"  wherein  he  recited  that,  having  taken 
possession  of  said  estate,  under  the  provisions  of  the  Silva  will, 
after  the  death  of  his  foster  mother,  he  must  comply  with  the 
provision  of  the  will  of  Silva  in  the  appointment  of  his  own  suc- 
oessor,  and  for  that  purpose  named  his  wife,  the  present  respond- 
ent Josefa  Diana  y  Martinez,  and  attempted  to  confer  upon  her 
the  powers  which  he  claimed  had  been  conferred  upon  himself  by 
his  foster  father,  Juan  Apolinario  Laboy,  having  made  him  al- 
ternative under  the  Silva  will ;  and  thereafter,  just  before  the 
time  of  his  death,  in  1903,  he,  the  said  Jose  Laboy,  made  his  own 
will  and  in  it,  after  reciting  the  facts,  attempted  to  ratify  his 
act  in  substituting  his  wife  as  the  trustee  or  manager  under  the 
Silva  will. 

That,  upon  the  death  of  her  said  husband,  Jose  Laboy,  as 
aforesaid,  his  said  wife,  this  respondent  Josefa  Diana  y  Mar- 
tinez, claiming  to  act  under  the  public  document  and  will  so 
executed  by  her  husband,  took  possession  of  the  said  estate  and 
has  so  continued  up  to  the  present  time. 
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It  appears  also  that  the  said  Jose  Laboy  in  his  lifetime  made 
long  leases  of  different  portions  of  the  land  in  question,  of  some 
of  which  leases  the  complainant  had  notice  and  received   its 
share  of  the  rents  therefrom ;  but,  shortly  before  his  death,  the 
said  Laboy  renewed  several  of  them  without  notice  to  the  com- 
plainant, for  long  terms,  and  in  several  instances  received  his 
half  of  the  rent  in  advance,  and  in  some  instances  even  dis- 
counted his  share  to  get  the  cash  in  hand.    These  leases  are  al- 
leged to  have  been  made  for  ridiculously  low  rentals.    After  his 
wife,  the  respondent  Josefa  Diana  y  Martinez  took  possession, 
she  also,  without  notice  to  the  complainant,  extended  some  of 
these  leases  for  long  terms,  beginning  in  the  future,  also,  as  it 
is  claimed,  at  ridiculously  low  rentals.    Finally,  without  notice 
to  the  complainant,  she  attempted  to,  and  did,  get,  under  the 
local  statutes  of  the  island,  a  possessory  title  to  all  the  same,  still 
without  notice  to  the  complainant,  when  it  received  knowledge 
of  her  acts  through  the  legal  notice  which  the  local  court  caused 
to  be  published,  and  then  came  in  and  opposed  her  applicaticm 
and  defeated  it.    This  respondent  Josefa,  about  the  time  she  be- 
gan to  make  efforts  to  get  this  complete  title  in  herself,  some 
time  in  the  year  1904,  ceased  to  make  any  payments  of  the 
usufruct  or  profits  of  the  estate  to  the  complainant,  and  the 
latter,  on  ascertaining  her  intention  in  the  premises,  brought 
this  suit. 

The  answer  to  the  complaint  admits  the  facts  above  stated  as 
to  the  making  of  the  original  will  and  the  substitution  of  the 
said  Dominga  Fernandez  Verdez  as  his  successor  by  the  said 
Juan  Apolinario  Laboy,  and  the  naming  of  his  foster  son,  the 
said  Jose  Laboy,  as  alternative  substitute  as  aforesaid,  and  that 
the  said  Dominga  Fernandez  Verdez  did  not  execute  any  instru- 
ment designating  any  successor  of  herself  to  manage  said  estate. 
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but  alleges  that  her  foster  son,  Jose  Laboy,  became  entitled  to 
manage  said  estate  by  reason  of  the  fact  that,  under  her  will> 
made  in  1869, — some  four  years  before  the  maki^ig  of  the  origi- 
nal (Silva)  will, — ^he,  the  said  Jose  Laboy,  was  her  universal 
heir,  and  therefore  became  entitled  to  all  her  property,  including 
whatever  rights  she  had  in  the  Silva  estate,  the  latter,  of  course, 
being  subject  to  a  servitude  or  lien  running  with  the  land,  to 
secure  the  payment  of  half  the  net  usufruct  to  the  complainant. 
The  answer  denies  that  the  failure  of  Dominga  Fernandez 
Verdez  to  appoint  a  successor  in  the  management  of  the  estate, 
as  provided  in  the  Silva  will,  in  any  manner  violated  its  pro- 
visions, because  (as  alleged)  the  law  existing  at  that  time  for- 
bade perpetuities  of  any  kind,  and  that  therefore  the  first  bene- 
ficiary, Juan  Apolinario  Laboy,  in  fact  received  the  title  in  fee, 
subject  only  to  the  servitude  to  run  with  the  land.  In  other 
words,  the  answer  sets  out  and  contends  that,  under  the  Silva 
will,  the  property  went  absolutely  to  the  said  Juan  Apolinario 
Laboy,  with  power  in  the  latter  to  sell  or  transfer  the  same  inr 
ter  vivos  whenever  he  chose,  or  to  will  it  away  or  dispose  of  it 
in  any  other  manner,  but  at  all  times  subject  to  the  servitude  in 
favor  of  the  complainant  for  the  net  half  of  the  usufruct  there- 
of. 

The  answer  further  contends  that  the  complainant  ratified 
the  act  of  the  said  Jose  Laboy  in  so  taking  possession  of  the 
Silva  estate  and  renting  portions  of  the  same  to  divers  persons, 
by  accepting  its  share  of  the  rent  with  full  knowledge  of  the 
facts,  and  pleads  estoppel  against  it  in  that  behalf.  And  in 
like  manner  alleges  the  knowledge  of  the  complainant  of  the 
taking  possession  of  the  said  estate  by  the  respondent  Josefa 
Diana  y  Martinez  after  the  death  of  Jose  Laboy,  her  husband, 
and  the  acceptance  by  the  complainant  of  rents  at  such  time  in 
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the  premises,  and  because  of  this,  also,  pleads  estoppel  against 
the  complainant. 

It  further  denies  that  the  respondent  Josefa  Diana  y  Mar- 
tinez has  ever  refused  to  recognize  the  rights  of  complainant, 
but  claims  that  she  is  the  legal  owner  of  the  said  estate  and  en- 
titled to  the  possession  of  the  same,  and  admits  that  she  ob- 
tained a  possessory  title  thereto  by  due  process  of  law,  but 
denies  that  she  acted  fraudulently  in  so  doing,  as  alleged,  and 
asserts  her  good  faith  in  the  premises,  because,  as  alleged,  she 
always  recognized  the  rights  of  the  complainant. 

It  further  admits  the  making  of  every  lease  set  up  in  the 
complaint,  but  insists  that  the  same  are  reasonable,  considering 
the  condition  and  the  amount  of  improvement  necessary  to  be 
made;  that  the  lessees  had  no  knowledge  of  any  incapacity  in 
the  said  Jose  Laboy  or  his  wife,  the  respondent  Josefa,  to 
make  or  extend  the  same;  and  that  the  complainant  stood  by 
and  saw  the  same  made,  and  accepted  rents  thereunder,  and 
permitted,  without  objection,  the  lessees  to  go  to  great  expense 
in  and  about  such  improvements,  and  that  therefore  complain- 
ant is  estopped,  etc. 

Hespondents  further  allege  that  on  the  27th  of  January,  1905, 
complainant  stipulated  with  one  of  the  respondents,  Julio  N. 
Chardon,  that  in  case  complainant  won  this  suit,  the  said  re- 
spondent should  be  entitled  to  continue  in  possession  of  the 
portion  of  the  land  he  has  under  lease,  at  an  increased  rental. 

It  further  admits  certain  allegations  of  the  bill  about  money 
belonging  to  the  estate,  that  was  loaned  out  on  mortgage  and 
the  property  afterwards  transferred  to  the  party  in  possession 
of  the  estate,  and  admits  that  such  property  belongs  to  the  es- 
tate, and  that  complainant  is  entitled  to  half  the  product  there- 
of.    It  closes  by  claiming  that  the  only  remedy  complainant 
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has  is  an  action  at  law  for  its  share  of  the  profits,  and  that,  at 
any  rate,  respondent  Josefa  Diana  y  Martinez  has  been  in  un- 
disputed possession  of  the  estate  for  more  than  ten  years  and 
that  such  fact  gives  her  good  title,  etc. 

At  the  trial,  the  complainant  introduced  in  evidence  all  the 
several  wills,  documents,  leases,  renewals  of  leases,  etc.,  re- 
ferred to  in  the  foregoing  statement,  and  in  addition,  produced 
oral  testimony  which  was  taken  down  verbajtim  and  filed  in  the 
cause.  The  oral  testimony  completely  sustains  the  allegations 
of  the  biU,  and,  in  the  opinion  of  the  court,  shows  on  behalf  of 
the  said  Jose  Laboy  and  his  wife,  the  respondent  Josefa  Diana 
y  Martinez,  a  gross,  and  in  law  a  fraudulent,  disregard  of  the 
rights  of  the  complainant  in  the  premises,  even  if  they  were 
rightfully  in  possession  of  the  land  under  the  Silva  will.  These 
two  persons,  without  notice  to  complainant,  extended  leases  on 
different  portions  of  this  property  for  terms  beginning  at  the 
end  of  existing  leases  sometimes  four  or  five  years  in  the  future, 
and  running  for  periods  from  five  to  fifteen  years,  several  of 
them  to  expire  as  late  as  the  year  1919.  Under  the  will  this 
was  grossly  wrong,  because,  should  either  of  these  managers 
die  (as  Jose  in  fact  did),  it  left  the  estate  without  means  to 
induce  anyone  to  manage  it  during  the  unexpired  term  of  such 
leases.  This  was  all  done  at  a  time  when  rental  values  of  such 
lands,  large  portions  of  which  are  planted  in  cane  and  capable 
of  being  prepared  for  cane,  were  fast  increasing  in  value,  and 
when  large  portions  thereof  were  worth  as  high  as  $6  to  $12 
per  acre,  and  even  more.  And  some  of  the  leases  and  extensions 
of  leases  were  made  for  less  than  $1  an  acre,  and  none  of  them 
were  made  for  anything  like  what  the  proofs  show  was  the  real 
rental  value  thereof  at  the  time.  A  feeble  attempt  was  made  to 
show  that  at  the  time,  and  under  the  conditions,  the  leases  and 
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extensions  were  reasonable,  but  it  was  a  miserable  failure.  The 
best  evidence  of  the  inadequacy  of  the  price  is  the  fact  that 
one  of  the  lessees,  Chardon  (exhibit  Q),  came  in  during  this 
litigation  and  agreed  with  complainant  to  increase  the  rental  of 
the  400  cuerdas  he  holds  from  $240  per  annum  to  $1,350  per 
annum. 

The  assignments  and  leases  introduced  in  evidence  all  bring 
the  land  into  the  possession  of  the  parties  named  as  respondents 
here.     The  proofs  further  show  that  in  every  instance  these 
extensions  of  leases  in  futuro  were  made  without  the  knowledge 
of  the  complainant,  and  the  said  Jose  Laboy  or  his  wife,  the 
said  Josef  a  Diana  y  Martinez,  received  their  half  of  this  ridicu- 
lously low  lease  money  in  advance,  and  at  times  even  discounted 
it  for  cash  in  hand.    It  further  appears  that  in  all  these  leases 
or  extensions  of  leases,  the  whole  status  of  the  estate  was  set 
out  by  proper  reference  and  recitals  of  the  material  portions  of 
the  Silva  will  and  the  succession  of  managers  and  leases  there- 
under, and  therefore  it  is  manifest  that  every  person  who  dealt 
with  Laboy  or  wife  was  not  only  charged  with,  but  in  fact  had, 
actual  notice  of  their  situation  and  their  powers  and  rights 
in  the  premises  and  the  rights  of  this  complainant 

The  first  question  for  the  court  to  determine  is :  What  was  the 
intention  of  the  original  testator,  Juan  Bautista  Silva,  as  set 
out  in  his  will,  and  what  sort  of  a  right  under  it  did  his  friend 
Juan  Apolinario  Laboy  and  the  complainant,  respectively,  have  ? 
From  the  terms  of  the  will  itself,  as  above  quoted,  and  notwith- 
standing the  not  very  specific  phraseology  of  the  scrivener  who 
wrote  it  for  him,  it  can  be  plainly  seen  that  Silva  intended  the 
poor  of  Ponce  to  be  the  real  beneficiaries,  and  that,  so  long  as 
it  should  be  in  existence,  the  complainant  should  receive  one 
half  the  profits  of  the  estate,  to  be  expended  by  it  for  the  benefit 
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of  said  poor.  It  is  equally  apparent  that  Silva  never  intended 
to  confer  upon  his  said  friend,  Juan  Apolinario  Laboy,  anything 
but  a  sort  of  life  administration  wage-profit  in  the  estate, 
coupled  with  the  duty  to  name  anybody  he  had  confidence  in, 
as  his  managing  successor.  It  may  be  that,  strictly  speaking, 
the  legal  title  passed  to  Laboy  on  Silva's  death,  but  the  equi- 
table title  certainly  went  to  complainant.  So  it  can  be  seen  that, 
at  all  events,  he  intended  this  first  manager  to  possess  the  wage- 
earning  interest  in  the  estate  during  such  friend's  life,  and  that 
thereafter,  on  the  occurrence  during  the  administration  of  any 
succeeding  manager  of  any  of  the  contingencies  he  provides 
against  in  the  will,  the  complainant's  absolute  right  to  the  im- 
mediate whole  title  and  possession  of  the  entire  estate  was  at 
once  to  arise.  We  cannot  avoid  this  conclusion,  notwithstand- 
ing the  contention  of  counsel  for  respondents  that  failure  of 
a  trustee  or  manager,  to  avail  complainant,  must  occur  exactly 
at  the  time  of  the  death  of  Juan  Apolinario  Laboy.  We  think 
the  will  looked  to  these  contingencies  as  possible  of  arising 
during  an  indefinite  period  in  the  future.  We  are  sustained  in 
this  view  fully,  we  believe,  by  the  reasoning  of  Mr.  Justice 
Gray  of  the  Supreme  Court  of  the  United  States  in  Barber  v. 
Pittsburgh,  Ft.  W.  &  C.  R.  Co.  166  U.  S.  83,  41  L.  ed.  925, 
17  Sup.  Ct  Rep.  488,  which  opinion  was  delivered  on  a  some- 
what analogous  state  of  facts,  but  is  too  long  to  be  quoted  here. 
Neither  do  we  think  it  material  to  speculate  as  to  whether  the 
Silva  will  created  an  estate  that  can  be  called  a  fidei-commissum. 
We  do  not  think  that  there  is  anything  connected  with  this 
case  that  makes  it  subject  to  either  the  English  or  American 
chancery  rule  against  perpetuities  or  the  civil  law  rule  in  that 
same  behalf.  In  fact,  the  Spureme  Court  of  Spain  in  the  Eoca 
Case,  Alcubilla,  Tomo  7,  Pag.  1013,  December  29,  1886,  held. 
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in  a  practically  similar  case  to  this,  that  the  essential  character 
of  the  vinculadon  of  property  consists  in  the  absolute  prohibi- 
tion to  sell  the  same,  and  this  we  think  is  exactly  the  rule  under 
the  common  law,  and  in  the  several  states  of  the  Union.    That 
court  further  held  in  that  same  case  that  the  law  of  Spain  of 
October  11,  1820,  only  rendered  such  lay  or  ecclesiastical  in- 
stitutions incapable  of  acquiring  property  when,  under  the  laws 
and  their  own  regulations,  they  could  not  dispose  of  the  same ; 
and  it  held  in  that  particular  case  that  as  Roca  left  his  property 
in  favor  of  the  sick  poor  domiciled  in  Badalona,  and  appointed 
as  administrators  of  the  property,  the  parish  priest  and  the 
vicar,  both  present  and  future,  and  others,  to  devote  the  pro- 
ceeds to  that  purpose,  it  was  a  legitimate  gift,  and  could  not  be 
attacked  by  the  heirs  of  the  testator.     That  court  further  held 
that  there  is  nothing  in  the  law  of  1820  of  Spain  that  prevents 
an  annual  or  perpetual  legacy  to  be  made  in  favor  of  a  charitable 
institution,  provided  that,  in  the  form  of  such  legacy,  no  di- 
rect or  indirect  amortization  of  property  is  made,  and  it  cites 
also  a  '^sentence"  of  the  same  court  of  date  November  3,  1890. 
Both  these  decisions  were  after  the  date  of  the  will  here,  which 
was  made,  as  will  be  seen  supra,  in  1873 ;  and  the  last  decision 
was  after  the  adoption  of  the  Spanish  Civil  Code,  in  1888. 

In  that  same  volume  of  Alcubilla,  at  page  830,  several  cases 
from  the  Supreme  Court  of  Spain  are  reported,  showing  that 
the  law  of  1820,  preventing  perpetuities  and  mortmains,  which 
was -modified  in  1855  and  re-established  in  1856,  does  not  pre- 
vent even  an  institution  that  might,  because  of  its  structure, 
be  subject  to  the  rule  against  mortmains,  from  receiving  a  gift 
such  as  this  is. 

The  complainant,  in  our  opinion,  while  it  is  apparent  from 
the  royal  decree  that  created  it  {vide  reference  supra)  that  parts 
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♦ 

«->f  its  management  are  in  charge  of  the  Sisters  of  Charity,  who, 
l>erhap8,  have  extrajudicial  mortmain  succession  under  their 
(customs,  is  essentially  a  lay  institution.     It  is  managed  by  a 
c*ommittee  of  ladies  of  the  community,  both  married  and  un- 
married, and  without  reference,  so  far  as  indicated  by  their 
charter,  to  their  religious  beliefs,  and  is  kept  up  by  public  sub- 
scription and  the  income  from  gifts  to  it;  and  above  all,  it  is 
fundamentally  a  charitable  institution  of  the  most  unquestioned 
kind.    Further,  there  is  nothing  in  or  about  its  charter  or  make- 
up that  necessarily  keeps  it  from  disposing  absolutely  at  any 
time  of  the  whole  or  any  portion  of  its  property,  unless  the 
conditions  of  any  particular  gift  can  be  said  to  impose  that  con- 
dition. 

Whatever  may  be  the  rule  in  Spain  at  the  present  time  with 
reference  to  this  sort  of  gift, — and  we  contend  that  it  is  the 
same  as  it  is  in  the  several  states  of  the  Union,  and  does  not 
prohibit  the  same, — ^we  are  of  opinion  that  the  general  policy 
of  the  government  of  the  United  States  must  now  apply,  unless 
the  local  law  supervenes  to  prevent,  which  we  do  not  think  is  the 
case.  And  we  find  the  law  to  be  that  not  only  are  such  chari- 
table gifts  as  this  permitted,  but  they  are,  as  indicated  by  the 
Supreme  Court  of  the  United  States,  actually  favored,  as  be- 
ing for  public  benefit.  Instances  of  such  gifts  for  scientific, 
educational,  charitable,  and  other  purposes  are  of  frequent  oc- 
currence, as,  for  instance,  the  Stephen  Girard  gifts  to  Phila- 
delphia, the  Carnegie  library  gifts,  the  Smithsonian  Institu- 
tion at  Washington,  numerous  hospitals  and  orphanages  all 
over  the  nation,  and  many  other  such  institutions. 

To  sustain  complainant's  contention  in  this  case,  one  need 
do  but  little  else  than  read  the  opinion  in  the  great  case  of 
McDonogh  v.  Murdoch,  15  How.  367,  14  L.  ed.  732.     It  is 
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u  case  bearing  great  resemblance  to  the  one  at  bar.  There  it  was 
squarely  held  in  the  opinion  that  if  any  condition  was  attached 
to  the  gift  that  was  contrary  to  law,  under  the  laws  of  Ix>uisi- 
ana,  such  conditions  would  be  considered  as  not  written  in  the 
will,  and  that  is  exactly  the  provision  of  Spanish  law  and  of  the 
old  and  new  Code  of  Porto  Rico. 

Mr.  Justice  Gray  in  the  case  of  Russell  v.  Allen,  107  U.  S- 
163,  27  L.  ed.  397,  2  Sup.  Ct  Rep.  327,  in  an  opinion  that 
amounts  in  itself  to  a  most  valuable  treatise  on  the  questions 
we  are  discussing,  reviews  all  the  American  and  English  cases 
on  this  subject  of  prohibition  of  perpetuities  and  mortmain  do- 
nations up  to  that  time  (1882)  and  uses  language  particularly 
apt  here,  that:  ''The  testator's  directions  as  to  the  management 
of  the  income  'must  be  regarded  as  subsidiary  to  the  general 
objects   of  the  will,   and,  whether  legal   and  practicable  or 
otherwise,  can  exert  no  influence  over  the  question  of  its  va- 
lidity/ " 

We  are  of  opinion  that  this  complainant  has  full  capacity 
to  receive  this  gift  under  this  will,  and  that,  in  any  event,  it 
only  lies  in  the  mouth  of  the  residuary  legatee  or  beneficiary, 
or  the  government  itself,  to  question  its  possession,  which  can 
be  done'  if  the  same  is  proper,  at  any  future  time,  if  complain- 
ant retains  or  uses  it  contrary  to  the  will.  However,  tlie  re- 
spondents have  not  questioned  complainant's  right  to  take  the 
property;  they  only  contend  that  the  first  trustee  or  manager 
under  the  terms  of  the  will  took  the  estate  in  fee,  subject  only 
to  a  servitude  in  favor  of  complainant.  With  this  contention 
we  need  have  no  quarrel,  because  whether  to  that  extent  it  is 
right  or  wrong,  we  are  utterly  unable  to  agree  with  respondents' 
further  contention  that,  subject  to  this  servitude,  any  of  the 
so-called  managers  could  have  willed  away  the  property,  save  in 
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tike  maimer  prescribed,  or  leave  it  to  his  heirs.  The  contrary 
ixitent  of  the  testator  is  too  apparent  from  the  portions  of  the 
T^U  above  quoted,  particularly  the  last  clause,  that  speaks  of 
tlie  Institute  de  Segunda  Ensenanza  of  Ponce,  and  other  bene- 
ficiaries. We  find  nothing  in  the  sections  of  the  statutes  of 
IPorto  Rico  quoted  by  counsel  for  respondents  that  in  any  man- 
ner  militates  against  the  views  here  expressed. 

As  to  that  portion  of  the  answer  setting  up  the  statute  of 
limitations,  we  do  not  think  the  point  is  well  taken.  Jose  Laboy 
and  wife,  it  is  true,  went  into  possession  of  this  estate  and 
managed  it,  but  they  paid  rents  to  the  complainant  during 
their  management  and  this  fact  alone  would,  we  think,  be  suffi- 
cient to  show  that  they  did  not  hold  adversely  in  the  sense  of 
any  prescriptive  statute,  but  in  addition,  in  every  lease  they  or 
either  of  them  made  of  the  property,  they  set  out  in  recitals 
that  they  held  under  the  Silva  will,  etc.  Lapse  of  time  under 
circumstances  like  these  is  no  bar  to  the  complainant's  right. 
Oliver  v.  Piatt,  3  How.  883,  11  L.  ed.  622. 

Now,  it  may  be  argued  that,  under  the  second  clause  of  the 
portion  of  the  will  above  quoted,  all  that  Silva's  friend  Laboy 
had  to  do  was  to  name  "a  person  deserving  his  confidence," 
to  manage  the  estate,  and  that,  as  he  did  name  his  wife  for 
that  purpose,  he  probably  had  a  right  to  name  any  other  person 
then  in  being  and  sui  juris,  as  alternate.  This  might  be  ad- 
mitted, and  if  his  wife  failed  to  qualify  or  to  act,  it  might  well 
be  contended  that  the  alternate  could  then  qualify,  take  posses- 
sion, and  proceed  to  act  But  although  he  might  have  a  right 
(which  we  do  not  admit)  to  name  such  alternate  if  such  per- 
son was.  then  living  and  of  age,  we  do  not  think  that  he  would 
have  such  right  if  the  person  was,  as  was  really  the  fact  in 
this  case,  a  mere  infant,  because  Jose  Laboy,  his  foster  child, 
II.  PoBTo  Rico.— 26. 
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wafi  then  but  fifteen  years  of  age,  for  which  reiEiaon  Jnan 
Apolinario  Laboy,  the  foster  father  and  Silva's  friend,  was 
forced  to  provide  in  the  appointing  instrument  (exhibit  B}^ 
that  should  said  child  still  be  a  minor  when  his  alleged  rig^t  to 
manage  the  estate  accrued,  Don  Juan  Vazquez  would  be  cura- 
tor of  the  minor's  estate  and  presumably  take  charge  for  him. 
We  do  not  think  Silva  ever  contemplated  such  a  proceeding. 

Furthermore,  according  to  the  Silva  will,  each  person  that 
legally  took  charge  of  the  estate  became  at  once  vested  with  the 
exclusive  right  to  name  the  person  of  his  own  confidence  who 
should  succeed  in  the  management,  and  for  that  reason  we  can- 
not avoid  the  conclusion  that  the  moment  Laboy's  wife,  Domin- 
ga  Fernandez  Verdez,  took  possession  of  the  estate,  all  right 
in  Jose  Laboy,  the  alternate,  ceased  until  thereafter  by  her 
specifically  named  as  her  successor  in  the  manner  provided  in 
the  will.  She  having  died  without  naming  any  successor  to 
manage  the  estate,  we  must  and  do  hold  that  the  contingency 
foreseen  by  Silva,  that  the  "condition  of  substitution  is  (was) 
not  complied  with  opportunely,"  arose,  and  therefore  the  es- 
tate passed  to  complainant.  Jos6  Laboy  was  a  stranger  with- 
out right  when  he  entered  the  possession,  and  being  so,  he  could 
not  name  anybody  to  succeed  himself  in  the  possession  or  man- 
agement of  it.  He  was  a  tenant  at  will,  an  occupant  by  license 
or  acquiescence  only,  and  subject  to  removal  at  the  will  of  com- 
plainant. We  must  therefore  hold  that  his  naming  of  his 
wife,  Josefa  Diana  y  Martinez,  as  his  managing  successor,  was 
beyond  his  power,  and  that  she  is  now  illegally  and  wrongfully 
in  possession  of  the  estate. 

The  intention  upon  her  part  to  hold  adversely  to  complainant 
is  made  manifest  by  evidence  introduced  in  the  case,  particular- 
ly by  certificates  from  the  title  registry  ofiice  and  the  local  insu- 
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lar  court  (exhibits  O  and  P)^  that  when  she  attempted  to  g^t 
a  posesorio  title,  which  she  in  fact  did  secure,  she  alleged  in 
lier  petition  that  it  was  "inconvenient"  for  her  to  show,  as  re- 
quired under  the  local  statute,  by  what  right  shfe  claimed  to  be 
in  possession  of  the  lands,  and  continued  the  same  attitude 
when  she  thereafter  endeavored  to  have  the  posesorio  title  ripen 
into  a  dominio  title,  but  in  which  latter  effort  she  was  thwarted 
by  the  accident  of  complainant's  manager  seeing  the  advertise- 
ment which  the  local  tribunal  obliged  her,  under 'the  law,  to 
publish.  We  cannot  see  how  she  can  claim  good  faith  as  to  this, 
because  she  well  knew  how  she  came  to  be  in  possessioui  and 
good  faith  would  indicate  that  she  needed  no  better  title*  than 
she  had,  if  she  was  properly  in  possession  of  the  estate.;.     ' 

On  the  whole  case,  therefore,  we  feel  constrained  to  liold, 
and  do  hold,  that  the  complainant  is  now  vested  with  thef  legal 
title  to,  and  the  right  to  the  immediate  possession  of,  the  en- 
tire Silva  estate  under  the  Silva  will,  and  subject  to  thd  terms 
and  conditions  thereof,  and  subject  also  to  its  own  act  as  to  the 
right  of  respondent  Julio  N.  Chardon  under  e^ibit  Q,  as 
we  feel  that,  imder  that  exhibit,  complainant  has  estopped  it- 
self from  any  accoimting  as  to  him,  and  has  conceded  him  a 
lease  and  possession  that  is  good  in  law  under  its  terms. 

As  to  the  respondent  Josef  a  Diana  y  .Martiniez,  sbe  will, 
therefore,  be  required  immediately  to  give  up  the:  possession 
of  the  entire  estate  to  the  complainant,  and  she  and  the  re- 
spondents Tomas  Torres  and  Carlos  Cabrera  will  be,  and  they 
hereby  are,  required  to  account  to  the  complainant  in  the  pra- 
ises as  follows :  The  said  Josef  a  Diana  y  Martinez  for  the  rea- 
sonable rental  value  and  income,  as  the  case  may  b6,  of  thie  pkMr- 
tion,  if  any,  of  said  estate,  real  or  personal,  held  by.  her  alon^, 
since  January  1,  1904,  which  we  think  is  a  reasonable  date  to 
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{)egin  such  accounting,  as  she  alleges  in  her  application   lor 
possessory  title,  made  some  short  time  preyious  to  March,  1904, 
that  she  was  held  adverse  possession  of  the  entire  estate  since 
the  13th  day  of  November,  1903  (presumably  the  date  of  the 
death  of  her  husband) ;  and  the  said  Carlos  Cabrera  from  Au- 
gust 1, 1904,  for  the  portion  held  by  him  under  exhibit  J,  which 
is  the  date  of  the  cessation  of  the  receipt  of  rent  by  complain- 
ant in  the  premises,  and  the  said  Tomas  Torres  from  August  1, 
1905,  for  the  portion  held  by  him  under  exhibit  O,  which  is 
the  date  of  the  unlawful  renewal  of  his  alleged  lease.    And  all 
the  renewals  of  leases  so  made  by  either  the  said  Jose  Laboy  in 
his  lifetime,  or  since  his  death  by  his  wife,  the  said  Josefa 
Diana  y  Martinez,  and  under  which  or  the  renewal  thereof  or 
imder  sub-leases  of  which,  any  of  the  respondents  now  hold 
any  of  the  property,  will  be,  and  they  are  hereby,  canceled  and 
held  for  naught,  and  all  respondents  holding  under  any  of  &e 
same  will  be,  and  hereby  are,  required  immediately  to  give  up 
4  he  possession  of  the  lands,  property,  and  premises  thus  held, 
to  the  complainant,  saving  only  the  exception  hereinbefore  in- 
dicated with  reference  to  respondent  Julio  N.  Chardon;  and 
all  respondents  will  be  required,  within  twenty  days  from  the 
filing  hereof,   to  execute  all  necessary   deeds,   releases,  quit 
claims,  or  other  instruments  necessary,  and  in  default  of  their 
80  doing,  the  court  will,  if  necessary,  appoint  a  person  to  make 
the  same. 

The  accounting  here  provided  for  will  be  had  as  soon  as  may 

.  be,  either  by  the  court  or  by  an  examiner  or  master  to  be  ap- 

'  pointed  for  that  purpose,  as  may  be  thought  best,  and  the  cause 

will  be  retained  for  such  purpose  and  any  other  purpose  in  the 

premises  that  may  prove  to  be  necessary ;  and  to  this  end  only, 

this  opinion  will  be  held  to  be  interlocutory. 
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Proper  writs  of  poBsefision^  orders,  and  decrees  for  the  purpose 
of  properly  correcting  the  entries  in  the  local  land  registry 
office,  and  to  vest  the  legal  title  and  possession  of  the  entire 
estate  under  proper  description  in  the  complainant,  and  the  can- 
celation of  the  leases,  and  the  doing  of  all  other  things  here- 
under as  may  be  required,  will  be  prepared  and  entered  of  rec- 
ord, and  it  is  so  ordered. 


FEANCISCA  CORTEJO  ET  AL 

V. 

THE  AMERICAN  RAILROAD  COMPANY  OP  PORTO 

RICO. 


8an  Juan,  Law,  No.  43S. 

1.  The  emplqyen'  liability  act  of  Porto  Rioo  (P.  R.  Rev.  Stat.  f|  322-333) 

was,  until  the  act  of  69th  CongreM,  chap.  3073,  p.  232,  Sesa.  Law»» 
went  into  effect,  an  exclusive  remedy. 

2.  The  Porto  Rican  act  gave  no  right  of  action  to  a  parent  of  an  injured 

boy  unless  death  ensued* 

3.  The  right  of  action  given  by  f  60  of  the  Gode  of  Civil  Procedure  is  only 

the  ordinary  one  reserved  to  the  minor  in  any  case. 

4.  The  notice  required  by  |  327,  P.  R.  Rev.  Stat.,  cannot  be  required  of  a 

minor,  nor  does  the  limitation  of  six  months  apply  to  such  eases. 
6.  The  minor  may  sue  by  his  next  friend  at  any  time  before  majority, 
or  by  himself  on  attaining  that  age. 

6.  Chapter  3073,  34  Stat,  at  L.  232,  Sees.  Laws  69th  Congress,  applies  to 

Porto  Rico,  and,  in  so  far  as  the  act  of  Congress  oonfllots  with  the 
Porto  Rican  act,  supersedes  the  latter. 

7.  Said  act  of  Congress  (the  national  employers'  liability  act)  is  eoastit*- 

tional  in  Porto  Rico  and  is  locally  applicable. 
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6.  SeeUoiu  2|2  fo  221  of  the  Civil  Code  only  apply  to  actios 
the  peiCBODfl  therein  mentioned. 

Order  filed  February  25,  1907. 


Joseph  Anderson,  Jr.,  Esq.,  attorney  for  plaintiffs. 

Francis  H.  Dexter,  Esq.,  attorney  for  defendant. 

RoDBT,  Judge,  delivered  the  following  opinion: 

The  issue  before  the  court  is  raised  by  the  defendant's  de- 
muirer,  to.  the  .CQii^pJaint  ,  The  plaintiff  alleges  that  she  is  a 
widow  and  resident  of  San  Juan,  Porto  Rico,  and  that  her  son, 
Caledonio  Rivera,  is  nineteen  years  old  and  also  resident  of 
said  San  Juan,  and  that  she  has  been  dependent  upon  her  said 
minor  son  for  support,  which  defendant  has  deprived  her  of, 
by  reason  of  the  grievance  set  out  in  the  complaint.  That  the 
defendant  is  a  railroad  corporation  organized  under  the  laws 
of  New  York  aAd  properly  authorized  to  do  business  in  the 
island  and  district  of  Porto  Rico.  That  it  owns  and  operates  a 
Hue  of  railroad  in  the  island  and  maintains  a  station  at  the 
San  Juan  terminus  of  the  same.  That  the  plaintiff's  son  was, 
on  or  about  the  8th  iiay  of  April,  1906,  at  the  time  of  the  oc- 
curring of  the  injury  complained  of,  in  the  employ  of  the  de- 
'^Audant  as  a  day  laborer  and  general  workman  in  and  about 
Kaid  station,  terminus,  etc.  That  on  said  day  her  said  son  was 
engaged,  together  with  other  employees  of  the  defendant,  using 
a  certain  hand-winch  to  load  and  unload  defendant's  freight 
cars.  That,  while  thus  employed,  and  exercising  all  due  and 
proper  care,  the  crank  shaft  of  the  winch  broke  in  such  manner 
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^at  the  left  arm  of  said  minor  was  caught,  struck,  and  broken 
in  two  places  between  the  elbow  and  the  wrist.  That  this  in- 
jury occurred  through  the  negligence,  carelessness,  default,  and 
-wrongful  act,  etc,  of  the  defendant,  in  knowingly  providing, 
using,  and  suffering  to  be  used,  the  said  unsafe,  defective,  and 
insufficient  machine.  That  it  was  the  duty  of  the  defendant  to 
have  and  maintain  said  machine  in  good  and  proper  condition. 
That  the  fracture  of  the  arm  was  a  compound  one,  that  could 
not  be  properly  set,  and  that  the  said  minor  is  thus  forever 
prevented  from  having  tke  free  use  of  his  said  arm,  etc.,  and 
for  this  reason  is  unable  to  support  plaintiff,  as  he  was  accus- 
tomed to  do,  etc.  Plaintiff  therefore  avers  that  she  has  been 
greatly  injured,  and  has  been  deprived  of  her  sole  support,  and 
<daims  damages  in  the  sum  of  $2,000. 

To  this  complaint  the  defendant  demurred,  alleging  that 
plaintiff  cannot  recover : 

First  Because  no  notice  in  writing  or  otherwise  was  given 
defendant  within  thirty  days  after  the  alleged  injury,  as  re- 
quired by  law,  and  because  the  action  itself  was  not  commenced 
within  six  months  from  the  date  of  the  alleged  injury,  all  as 
required  by  §  6  of  the  local  employers'  liability  act  of  March 
1,  1902,  and 

Second.  Because  the  relief  given  by  way  of  damages  for 
loss  of  support,  by  the  law  of  Porto  Kico,  is  not  capable  of 
being  granted  in  this  court,  because,  as  claimed,  the  prayer  is 
for  a  fixed  sum,  which  is  inconsistent  with,  and  contrary  to, 
the  provisions  of  the  Civil  Code  and  laws  of  Porto  Eico  em- 
bodied in  §§  212  to  221,  inclusive,  of  the  Civil  Code,  and  can- 
not be  allowed  under  the  rule  laid  down  by  the  Supreme  Court 
of  the  United  States  in  Slater  v.  Mexican  Nat  R.  Co.  194 
U.  S.  120,  48  L.  ed.  900,  24  Sup.  Ct  Kep.  581, 
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Some  months  since,  in  cause  No.  384  in  this  court,  entitled^ 
Diaz  V.  Fajardo  Development  Co.  ante,  p.  152,  we  held  that  the 
local  employers'  liability  act  of  March  1,  1902,  §§  322  to  333 
inclusive,  P.  R.  Rev.  Stat.,  was  an  exclusive  remedy.     There 
is  nothing  in  that  act,  even  if  it  is  still  in  force,  which  would^ 
in  our  opinion,  authorize  the  plaintiff  here,  as  a  dependent 
mother,  to  bring  an  action  in  the  premises  for  damages  for  loss 
of  support,  as  her  son  is  still  living;  but,  under  §  60  of  the 
Code  of  Civil  Procedure  of  Porto  Rico  of  1904,  a  father,  or^ 
in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may 
maintain  an  action  for  the  injury  or  death  of  a  minor  child, 
etc.    It  would  appear,  though,  that  the  action  that  can  be  thus 
maintained   is  the  ordinary,   well-known  action  as  the  next 
friend  of  the  minor,  for  the  minor's  own  benefit;  because  we 
can  see  nothing  in  the  law  that  deprives  this  minor  boy,  nine- 
teen years  of  age,  of  his  right  to  sue  this  defendant  for  the  in^ 
jury  to  himself,  either  now,  by  his  next  friend,  in  his  own  right, 
or  by  himself  after  he  shall  become  of  age.     Sec  4  of  the  local 
employers'  liability  act  referred  to  provides  that  a  parent  can 
only  sue  in  case  of  the  death  of  the  injured  employee  on  whom 
such  parent  was   dependent   (presumably  whether  minor  or 
adult).     For  this  reason,  if  the  local  employers'  liability  act 
referred  to  is  in  force,  and  without  reference  to  the  imreason- 
ableness  which  we  think  is  manifest  in  §  6  thereof,  requiring 
the  injured  party  to  give  the  employer  notice  within  thirty 
days  after  the  injury,  and  to  sue  within  six  months, — the  short- 
est period  for  such  purpose  required  by  any  state  of  the  Union 
being  one  year, — ^we  think  that,  under  §  40  of  the  local  act 
(Code  of  Civil  Procedure,  1904)   such  notice  cannot  be  re- 
quired of  a  minor,  nor  can  the  limitation  run  against  such  in- 
jured minor  during  his  minority. 
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Black,  in  his  work  on  Law  and  Practice  in  Accident  Cases, 
§  304,  states  that:  "One  who  has  received  an  injury  during 
minority  may  sue  by  prochein  ami  at  any  time  during  his  in- 
fancy; or  he  may  decline  doing  so,  and  bring  his  suit  within 
one  year  after  attaining  his  majority.''  He  cites  in  support  of 
this  several  cases  from  Missouri  and  other  states  of  the  Union. 

We  do  not  think  that  the  local  act  of  1902,  embodied  in  the 
Civil  Code  of  that  year,  §§  212  to  221,  inclusive,  cited  by  coun- 
sel for  defendant,  has  any  application  to  this  case.  It  simply 
defines  what  relatives  and  dependents  certain  persons  shall  be 
required  to  support,  and  is,  we  think,  applicable  only  as  be- 
tween such  relatives  and  dependents  themselves  in  suits  in- 
volving such  support 

But  there  is  a  larger  and  more  important  question  involved 
in  this  case.  The  accident  to  this  boy  occurred,  as  stated  in 
the  complaint,  on  April  8,  1906.  Two  months  and  three  days 
later,  on  June  11th  of  that  year,  the  now  somewhat  celebrated 
national  employers'  liability  act  (chap.  8073,  34  Stat  at  L.  232, 
Sess.  Laws  59th  Congress)  was  passed,  and  we  think  it  must  be 
taken  into  account  It  provides :  "That  every  common  carrier 
engaged  in  trade  or  commerce  in  the  District  of  Columbia  or 
in  any  territory  of  the  United  States,  .  .  .  shall  be  liable 
to  any  of  its  employees,  ...  for  all  damages  which  may 
result  from  the  negligence  of  any  of  its  officers,  agents,  or  em- 
ployees, or  by  reason  of  any  defect  or  insufficiency  due  to  its 
negligence  in  its  cars,  engines,  appliances,  machinery,  track, 
roadbed,  ways,  or  works." 

Section  4  of  this  act  provides  that  no  action  shall  be  main- 
tained under  it  unless  commenced  within  one  year  from  the 
time  the  cause  of  action  accrued. 

It  has  come  to  the  notice  of  the  court  that  U.  S.  District 
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Judges  Evans  of  Kentucky  and  McCall  of  Tennessee  have 
recently  held  this  act  unconstitutional  because,  as  alleged,  it 
embraces  intrastate  as  well  as  interstate  causes  of  action,  and 
because  it  is  impossible,  as  it  is  said  they  claim,  to  separate 
the  valid  from  the  invalid  portions,  and  therefore  they  feel 
constrained  to  discard  the  whole  of  it. 

Sutherland,  in  his  work  on  Statutory  Construction,  states, 
in  §  169,  that  statutes  may  be  void  in  part  and  good  in  part, 
and  that:  '^If  one  provision  of  an  enactment  is  invalid  and 
the  others  valid,  the  latter  are  not  affected  by  the  void  pro- 
vision, unless  they  are  plainly  dependent  upon  each  other,  and 
80  inseparably  connected  that  they  cannot  be  divided  without 
defeating  the  object  of  the  statute." 

Whatever  may  be  the  power  of  Congress  under  the  now  much 
discussed  commerce  clause  of  the  Constitution,  we  do  not  think 
that,  as  to  a  territory  or  any  dependency  substantially  with- 
in the  meaning  of  that  term  when  used  in  general  legislation  by 
Congress,  its  power  depends  on  the  commerce  clause.  On  the 
contrary.  Congress  derives  and  has  supreme  power  as  to  terri- 
tories and  dependencies  because  of  that  clause  of  the  Constitu- 
tion empowering  it  to  make  all  needful  rules  and  regulations 
with  reference  to  the  territory  or  other  property  of  the  United 
States.  So  that,  without  reference  to  whether  the  said  act  of 
Congress  is  constitutional  as  to  the  states,  it  is,  by  its  very 
terms,  unquestionably  the  supreme  law  of  the  land  in,  and  bind- 
ing upon,  all  courts  in  the  territories  of  the  United  States,  and 
in  all  dependencies  that  can  be  comprehended  within  that 
term. 

Several  months  ago,  in  a  cause  in  this  court,  No.  396,  ea- 
titled.  Peck  S.  S.  Line  v.  New  York  &  P.  R  S.  S.  Co.  ante,  109, 
we  took  considerable  pains  to  demonstrate,  and  held,  that  Porto 
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SicOy  for  all  practical  purposed^  as  to  the  applicability  of  gen- 
eral laws  of  Congress  not  locally  or  by  their  own  terms  inappli- 
calde,  is  a  territory^  and  such  laws  are  in  force  here. 

For  the  reasons  set  forth  in  that  opinion,  and  because  we 
think  it  broad  enough  in  terms  to  apply  here,  and  can  see  noth- 
ing about  it  that  is  locally  inapplicable,  we  hold  that  the  na- 
tional employers'  liability  act,  referred  to,  is  constitutional 
as  to,  and  is  in  force  in,  Porto  Rico;  and  as  it  became  a  law 
some  four  months  before  the  six  months  statute  of  limitations 
in  this  particular  case  had  expired,  it  extended  the  same  to  the 
period  of  one  year  from  the  date  of  the  injury,  and  we  feel 
that  this  national  legislation  is  prospective  as  to  the  remedy, 
even  if  it  should  not  be  retrospective  as  to  the  injruy  itself, 
but  left  the  local  law  in  force  as  to  that,  and  therefore  it  is 
the  supreme  law  on  that  subject  in  this  district. 

For  these  reasons,  the  demurrer  will  be  sustained  on  the 
ground  that  the  plaintiff  has  no  right  to  sue  for  support,  be- 
cause the  action  lies  to  the  injured  boy  himself  to  sue  at  once 
by  his  next  friend  or  wait  until  he  has  attained  his  majority, 
and  sue  by  himself  in  his  own  right ;  and  it  is  so  ordered. 


NATIVIDAD  LOPEZ  Y  ROS 
t?. 
THE  NEW  YORK  &  PORTO  RICO  STEAMSHIP  COM- 
PANY. 


San  Juan,  Law,  No.  424. 
1.  The  district  court  of  the  United  States  for  Porto  Rico  has  jurisdiction 
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on  its  law  side  of  a  'suit  in  permmam  against  a  steamship  oompaaj  for 
injuries  caused  to  a  workman  engaged  in  lightering  freight  from  one 
of  its  steamers  anchored  in  a  harbor. 
2.  Unless  in  such  a  suit  plaintiff  seeks  to  libel  the  yessel  it  need  not  to 
prosecuted  in  admiralty. 

Opinion  filed  March  8,  1907. 


Messrs,  Henry  F.  Hord  and  Juan  Ouzman  BenUez,  attar* 
neys  for  plaintiff. 

Messrs.  PettingiU  £  Leake,  attorneys  for  defendant 

BoDETy  Judge^  delivered  the  following  opinion: 

This  suit  is  brought  in  this  court  as  a  district  court  of  the 
United  States,  and  not  in  it  as  a  court  of  admiralty.  The 
plaintiffs,  ilTatividad  Lopez  y  Bos  and  Zenon  Lopez  y  Bos,  are 
small  children,  two  years  and  less  than  one  year  of  age,  respec- 
tively. They  sue  by  their  mother,  Bamona  Bos,  and  are  alleged 
to  be  citizens  of,  and  residents  in,  Porto  Bico.  The  defendant 
is  alleged  to  be  a  New  York  corporation,  engaged  in  running 
steamboats  and  carrying  on  a  freight  and  passenger  business 
between  Porto  Bico,  New  York,  and  other  places,  but  having  an 
office  in  Porto  Bico  and  an  agent  therein,  upon  whom  service 
of  process  can  be  made. 

The  action  is  one  for  damages  for  the  death  of  Eugenio 
Lopez,  the  father  of  the  children,  which  is  said  to  have  occurred 
on  the  19th  day  of  September,  1906,  in  the  port  of  Fajardo,  in 
said  island,  and  which  occurred,  as  is  alleged,  through  the 
negligence  of  the  defendant,  by  the  breaking  of  a  chain  used  in 
the  tackle  by  which  a  long  stick  of  piling  was  being  unloaded 
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from  the  defendant's  steamboat  "Porto  -Rico,"  in  said  port  or 
hajj  into  a  lighter,  and  which  said  stick  of  timber  fell  upon 
and  killed  the  said  Lopez.  It  is  understood  that  the  deceased 
was  not  in  the  employ  of  the  defendant,  but  was  working  for 
a  lighter  company  that  was  either  unloading  or  receiving  the 
freight  from  the  ship.  The  occurrence  which  resulted  in  the 
death  took  place  well  out  in  the  bay,  wholly  disconnected  from 
shore.  It  is  not  in  any  sense  a  proceeding  in  rem.  Direct 
service  on  the  defendant  has  been  had  and  a  straight  judgment 
is  asked  without  any  reference  to  the  ship. 

Counsel  for  the  defendant  first  answered  and  then  filed  an 
amendment  to  the  answer,  which  is  a  suggestion  that  amounts 
to  a  motion  to  dismiss  for  want  of  jurisdiction,  on  the  ground 
that  the  suit  should  be  brought  in  admiralty,  even  though  it 
is  in  no  sense  a  proceeding  in  rem,  and  -in  support  of  this  mo- 
tion, cites  us  to  the  following  cases:  The  Hine  v.  Trevor  (The 
Ad.  Hine  v.  Trevor)  4  WaD.  555,  18  L.  ed.  451;  Moran  v. 
Sturges,  154  TJ.  S.  276,  38  L.  ed.  987,  14  Sup.  Ct.  Eep.  1019; 
Panama  R.  Co.  v.  Napier  Shipping  Co.  166  U.  S.  280,  41  L. 
^d.  1004,  17  Sup.  Ct  Rep.  672,  and  several  others. 

Against  the  motion,  counsel  for  plaintiff  cites  us,  among 
other  cases,  to  American  S.  B.  Co.  v.  Chase,  16  Wall.  522,  21 
L.  ed.  369;  The  Glide,  167  U.  S.  606,  42  L.  ed.  296,  17  Sup. 
Ct  Rep.  930;  Knapp,  S.  &  Co.  Co.  v.  McCaffrey,  177  TJ.  S. 
638,  44  L.  ed.  921,  20  Sup.  Ct  Rep.  824;  and  4  Fed.  Stat 
Anno.  222. 

We  have  examined  not  only  the  authorities  to  which  we  are 
thus  referred,  but  many  others  to  which  they  refer,  and  some  of 
the  arguments  and  citations  are  quite  exhaustive.  We  are,  in 
fact,  surprised  to  find  that  a  question  as  important  as  this 
does  not  seem  to  be  clearly  settled  by  the  Supreme  Court  of 
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the  United  States,  or  to  have  any  very  appreciable  preponder- 
ance of  authority  on  either  side,  either  at  circuit  or  in  the  state 
courts.  Even  in  the  Enapp  Case,  supra,  which  is  the  latest 
voice  of  the  Supreme  Court  on  slightly  analogous  facts,  the 
rule  laid  down  in  the  closing  paragraph  is  not  stated  so  as  to 
aid  us  very  much. 

It  can  be  gathered,  though,  from  all  the  authorities,  that^ 
whenever  the  proceeding  is  one  strictly  in  rem,  it  is  exclusive- 
ly of  admiralty  jurisdiction,  even  though  in  such  a  case  the 
owner  of  the  ship  should  be  cited  personally.  But  we  also 
gather  from  the  authorities  that  where,  as  in  this  case,  the 
suit  has  no  necessary  connection  with  admiralty  jurisdiction, 
as  generally  understood,  and  does  not  seek  in  any  manner  to 
subject  the  steamboat  or  the  vessel  to  the  payment  of  the  judg- 
ment, and  the  suit  is  not  aided  by  any  attachment,  it  is  within 
the  exception  in  §  553  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  449),  and  plaintiffs  have  a  right  to  proceed  on 
the  law  side  of  this  court,  just  as  would  be  the  case  where  sea- 
men are  suing  for  their  wages. 

While  the  facts  were  somewhat  different^  Mr.  Justice  Brown; 
as  recent  as  1899,  in  the  Knapp  Case,  supra,  cites  with  ap- 
proval the  doctrine  laid  down  in  Leon  v.  Galceran,  11  Wall. 
185,  20  L.  ed.  74,  and  in  American  S.  B.  Co.  v.  Chase,  supra, 
and  also  states  that  in  Schoonmaker  v.  Gilmore,.  102  U.  S. 
118,  26  L.  ed.  95,  it  was  held  that  courts  of  admiralty  had  no 
exclusive  jurisdiction  of  suits  in  personam  growing  out  of  col- 
lisions. The  Galceran  Case  was  a  suit  in  a  state  court  of 
Louisiana  to  recover  seamen's  wages,  and  the  jurisdiction  was 
sustained,  even  though  the  suit  was  aided  by  an  attachment  on 
a  schooner  under  a  statute  there.  In  the  Chase  Case,  the  ju- 
risdiction of  the  state  court  was  also  sustained  under  a  statute 
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of  Shode  Island,  the  suit  being  one  by  personal  representatives 
for  the  negligent  killing  of  the  deceased  by  running  over  his 
sailboat  with  one  of  their  steamboats  in  a  bay  of  that  state. 

Therefore,  from  the  examination  we  have  made  of  the  author- 
ities, we  feel  that  both  reason  and  principle,  as  well  as  the 
weight  of  authority,  are  with  plaintiffs,  and  the  motion  to  dis- 
miss will  be  overruled,  and  it  is  so  ordered* 


HUGH  E.  HEALY 

V. 

219,899  FEET  OF  DRESSED  YELLOW  PINE  LUMBER 


Mayaguez,  Admiralty,  No.  182. 

).  Whether  or  not  a  lien  for  freight  charges  has  been  waived  by  the  ship- 
owner is  a  qacstion  of  fact,  to  be  shown  by  proof  as  to  the  intention 
of  the  parties. 

2.  A  statement  that  "the  freight  is  payable  on  delivery^  of  the  cargo  i» 
not  evidence  of  a  waiver  of  the  lien. 

Opinion  filed  March  8,  1907. 


Messrs,  Horton  &  ComweU,  for  libellant 

F.  H.  Dexter,  Esq.,  for  claimant 

EoDEY,  Judge,  delivered  the  following  opinion: 

This  ia  a  libel  in  admiralty  filed  by  Mr.   Healy  against 
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219,399  feet  of  dressed  yellow  pine  lumber.  The  facts  are  that 
libellant  is  the  owner  of  the  brig  "Gabriel,"  and  the  New  York 
&  Porto  Eico  Steamship  Company,  acting  as  his  agents,  en- 
tered into  a  contract  on  the  15th  of  May,  1906,  with  Chas.  S. 
Hirsch  &  Company  of  New  York,  that  the  boat  should  go  from 
New  York  to  Jacksonville,  Florida,  and  take  on  a  load  of 
lumber  and  bring  it  to  Aguadilla,  Porto  Rico,  which  it  did. 
The  contract  or  charter  party  is  made  out  on  a  printed  blank 
filled  in  with  typewriter,  and  sets  out  that  the  agents  of  the 
boat  (for  the  owner,  of  course)  are  to  receive  $8  per  thousand 
feet  for  the  lumber  carried,  and  that  the  freight  is  payable  on 
proper  delivery  of  the  cargo  at  the  port  of  discharge.  The 
charterers  are  also  to  pay  all  port  charges,  lighterage,  pilotage, 
consul  fees,  etc. 

Upon  the  signing  of  the  contract,  a  commission  of  5  per 
cent  on  the  cargo  and  demurrage  accrued  under  its  terms,  half 
to  the  New  York  &  Porto  Rico  Steamship  Company  and  half 
to  A.  H.  Bull  &  Company.  It  is  not  stated  why  this  is  so,  but 
it  is  immaterial. 

When  the  boat  arrived  at  Aguadilla  with  the  load  of  lumber, 
the  master  proceeded  to  deliver  it  to  the  consignees,  Sanders, 
Philippi,  &  Company,  of  that  place,  but,  there  being  no  ware- 
house, pier,  or  other  place  to  unload  it  on  or  in,  it  was  at  once 
carried  to  the  warehouse  of  said  firm,  some  distance  from  the 
wharf,  and  was  measured  there  as  it  was  being  delivered.  At 
the  end  of  the  measuring,  a  dispute  arose  as  to  its  quantity  or 
about  the  freight,  so  that  the  consignees  refused  to  pay  the 
whole  sum  demanded  ($2,272.39)  and  paid  only  $1,982.80, 
leaving  a  balance  of  $289.59. 

The  fourth  paragraph  of  the  libel  states:  "That  the  said 
•cargo  has  been  fully  delivered  and  redelivered  by  the  con- 
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signees,  Sanders,  Philippi,  &  Company,  at  Aguadilla,  Porto 
Kico."  It  would  appear,  therefore,  that  it  is  claimed  the  real 
fact  in  the  case,  which  libellant  expects  to  prove,  is  that, 
immediately  upon  the  consignees,  as  agents  for  Hirsch  &  Com- 
pany, failing  to  pay  the  freight  in  full,  he  promptly  notified 
them  that  he  held  his  lien  on  the  lumber  for  the  same ;  at  any 
rate,  the  libel  was  immediately  filed,  and  the  writ  issued  against 
the  lumber,  a  forthcoming  or  other  proper  bond  representing 
it,  being  immediately  given,  and  it  is  now  on  file.  Hirsch  & 
Company  at  once  thereafter  came  in,  and  filed  exceptions  to 
the  libel,  claiming  the  lumber  themselves  as  owners,  on  the 
ground  that,  under  the  contract  of  freightage  or  charter  party, 
the  owner  of  the  boat  had  agreed  to  trust  them  for  the  freight^ 
and  not  make  any  claim  of  lien  in  the  premises ;  and  further, 
that  under  the  allegations  of  the  libel  it  appeared  that  the 
lumber  had  been  completely  delivered  and  carried  away  from 
the  wharf,  and  that  such  fact  is  evidence  that  all  liens  thereon 
had  been  waived. 

We  have  examined  this  charter  party  or  contract  of  freight- 
age, and  cannot  agree  with  this  contention  of  Hirsch  &  Com- 
pany, because,  as  stated,  the  freight  is  payable  at  the  port  of 
delivery  on  discharge  of  the  cargo.  Therefore  we  feel  that  it 
does  not  come  within  the  rule  cited  in  support  of  this  conten- 
tion, as  settled  by  the  case  of  Raymond  v.  Tyson,  17  How.  53, 
15  L.  ed.  47.  In  that  case,  the  fact  that  the  freight  was  payable 
somewhere  else  than  at  the  port  of  delivery  induced  the  court 
to  hold  that  the  lien  had  been  waived ;  but,  even  as  to  that  hold- 
ing, thefe  was  a  very  strong  dissenting  opinion. 

As  showing  that  the  lien  was  not  waived,  we  have  examined 
the  following  cases:  Ee  600  Tons  of  Iron  Ore,  9  Fed.  595; 
The  Alaska,  23  Fed.  597;  Costello  v.  734,700  Laths,  44  Fed. 
IL  PoBTO  Rioo.— 26. 
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105;  Cuff  V.  95  Tons  of  Coal,  46  Fed.  670;  and  McBiier  v. 
A  Cargo  of  Hard  Coal,  69  Fed.  469. 

From  all  of  these  cases,  the  question  of  whether  or  not  a 
lien  is  waived  is,  it  seems,  to  be  gathered  from  the  proofs  and 
the  freightage  contract,  and  is  always  largely  a  question  of 
the  intent  of  the  parties  as  shown  by  the  proofs. 

In  this  case,  libellant  says  he  expects  to  prove  that  there  was 
no  place  to  put  the  freight  on  the  beach  at  Aguadilla,  to  pro- 
tect it  from  thieves  or  the  weather,  and  that  of  necessity  it  had 
to  be  hauled  directly  to  the  warehouse  of  the  consignees  in 
order  to  measure  it ;  and  that  he  never  for  a  moment  either  in- 
tended to,  or  in  fact  did,  release  his  lien,  which,  under  admiral- 
ty practice,  it  is  conceded  he  is  entitled  to  for  his  freight 
charges. 

The  exceptions  will  therefore  be  overruled  and  the  parlies 
will  go  to  trial  on  the  issue  joined  by  the  replication^  which  is 
already  on  file,  and  it  is  so  ordered. 


ENRIQUE  PONS  A  PAEES 

V. 

J.  REYNES  &  COMPANY. 


I 

8an  Juan,  Equity,  No.  334.  I 

1.  Failure  of  a  party  to  produce  proof  in  its  control  produces  a  presnmptioa  , 

against  it. 

2.  A  possessory  title  which  does  not  antedate  the  attachment  under  which 

the  property  was  sold  is  not  prior  to  the  conveyance  to  the  purchaser 
in  attachment. 
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3.  The  court  will  not  presume  that  a  landowner  was  eited  in  proceed- 

ings for  a  possessory  title  when  all  the  facts  in  the  case  rebut  such  a 
presumption. 

4.  A  party  with  a  better  title  tmder  an  unregistered  conveyance  is  not 

barred  by  a  possessory  title  in  less  than  twenty  years. 

5.  Fraud  in  the  procuring  of  a  possessory  title  is  sufficient,  of  itself,  to 

confer  jurisdiction  upon  a  court  of  equity. 

6.  Parties  are  estopped  from  denying  their  former  acts  and  declarations. 

7.  Uncertainty  as  to  the  effect  of  a  remedy  at  law^  and  the  certainty  of  a 

multiplicity  of  suits,  are  grounds  for  the  exercise  of  equitable  juris- 
diction, f 

8.  An  action  to  annul  a  possessory  title  for  fraud,  to  correct  or  cancel  the 

entries  on  the  books  of  the  registrar  of  property,  to  recover  the  land, 
and  for  an  accounting,  is  not  multifarious,  and  may  be  brought  on  the 
equity  side  of  the  docket. 

9.  Subsequent  purchasers  claiming  under  one  who  obtained  a  possessory 

title  by  fraud  are  bound  by  his  acts. 

10.  Purchasers  having  prior  actual  notice  of  facts  adverse  to  the  title  of 

their  grantor  are  not  innocent  purchasers  without  notice. 

11.  A  fraudulent  possessory  title  and  the  conveyances  thereunder  are  donds 

upon    the   title,   and   will    be   removed  by  an  order  directed  to  tho 
registrar  of  property. 

12.  Under  the  law  "in  force  in  Porto  Rico,  a  possessory  title,  before  the 

time  has  elapsed  to  entitle  its  possessor  to  a  dominion  title  (and  be- 
fore that  is  done)  has  no  final  effect  as  to  a  better  title,  either  in 
favor  of  the  person  to  whom  it  is  issued  or  his  assigns,  and  is  simply 
notice  to  the  world  that  the  person  in  whose  favor  it  is  issued  is 
holding  adverse  possession  of  the  premises.'* 
18.  Such  a  title  has  no  effect  as  against  a  person  who  should  have,  been 
cited,  but  who  was  not. 

Opinion  filed  March  8,  1907. 


Messrs.  Hartzell  &  Rodriguez  and  Rafael  Ouillermety,  Esq., 
solicitors  for  plaintiff. 


NoTB. — Presumption  against  a  party  from  failure  to  produce  evidence, 
»ee  note  to  Cartier  v.  Troy  Lumber  Co.  14  L.R.A.  470. 
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Cay.  Coll  y  Cuchi,  Esq.,  and  Felipe  Cuchi,  Esq.,  solicitors 
for  defendant 

RoDET,  Judge,  delivered  the  following  opinion: 

The  complainant  is  a  subject  of  the  King  of  Spain,  but  re- 
sides in  Porto  Rico;  the  respondent  is  a  copartnership  composed 
of  3.  Bejues  and  Antonio  Marquez,  both  also  subjects  of  the 
King  of  Spain,  the  former  of  the  partners  residing  in  Porto 
Rico  and  the  latter  in  Spain.    The  concern  does  business  in  the 

;  island  of  Porto  Rico,  the  said  J.  Reynes  being  the  managing 
partner  thereof.  This  partnership,  it  is  alleged,  with  full 
knowledge  of  complainant's  rights,  bought  the  20  cuerdas  of 
land  about  which  this  litigation  is  pending,  from  one  Gregorio 
Duran,  by  a  deed  dated  May  8,  1897,  which  deed,  although 

•'  ooAveying  some  220  cuerdas  of  land,  is  alleged  to  include  the 
particuliEur  piece  of  land  in  controversy. 

The  bill  alleges  that  the  complainant  is  the  owner  of  this 
tract  of  land,  and  that  it  is  situated  in  the  barrio  of  Fronton, 

*  mtiinicipial  jurisdiction  of  Ciales,  in  Porto  Rico,  and  sets  out 

.  c<^mplainaut's  alleged  title  to  the  same,  and  alleges  that  re- 
spondents and  their  grantor  had  full  knowledge  of  such  title, 

'  arid  thai;,  riotwithstanding  this  knowledge,  one  Gregorio  Durwi, 
respondents'  grantor,  falsely  and  fraudulently  obtained  an  ex- 
pediente  posesorio  or  possessory  title  to  the  same  at  a  time  when 
complainant  was  absent  and  had  no  notice  or  knowledge  of 
the  proceedings  to  obtain  the  same',  etc.,  and  further  alleges  that 

,  it  was,  as  aforesaid,  among  other  properties,  conveyed  to  the  re- 

'  fcpondent  copartnership  by  the  said  Duran.  It  prays  that  the 
complainant  be  declared  to  be  the  ovmer  of  the  land  in  contro- 
versy and  that  the  deed  to  the  respondent  partnership  be  can- 
celed, as  a  cloud  upon  such  title,  and  also  that  said  proceedings 
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heretofore  taken  by  the  said  Duran,  by  which  he  obtained  an 
expediente  posesorio  with  reference  to  the  same^  and  the  regis-' 
try  thereof^  also  be  canceled  and  held  for  naughty  and  that  tho 
proper  registrar  of  property  be  ordered  td  make  all  proper 
entries  to  accomplish  these  objects  and  vest  complainant  with 
his  unencumbered  fee  to  the  same.  The  biU  also  prays  that,  an 
accoimting  be  had  of  the  profits  realized  from  said  land  and 
its  cultivation  since  the  date  of  the  alleged  deed  to  respondents, 
and  that  they  be  compelled  to  pay  the  same  to.  complainant . 

The  respondents  demurred  to  the  bill  on  the  ground  that  the 
complainant  has  a  complete  and  adequate  remedy  at  law,. and 
have  never  ceased  at  any  stage  of  the  proceeding  to  urge  this 
objection  to  the  jurisdiction.  A  former  judge,  after  a  ful). 
hearing,  overruled  the  demurrer,  and,  thereafter  respondents, 
filed  their  answer  without  oath,  the  same  having  been  waived,, 
and  denied  practically  every  material  allegation,  of  the  bill.. 
Complainant  then  filed  a  general  replication,  and  the  matter  re-, 
mained  in  this  condition  for  some  months  until  the  present  in-; 
cimibent  of  this  bench  qualified.  ,     • ,         ,   •    ,    . 

Immediately  on  the  cause  coming  on  for  trial,  respondents, 
again  urgently  pressed  the  points  made  in  their  demurrer,,  but 
the  court  refused  to  disturb  the  issue  as  theretofore  joined^  but 
reserved  to  itself  the  right  to  consider  the  points  made  in  itbe* 
demurrer  at  the  conclusion  of  the  entire  case.  Thereupon;!  the 
trial  proceeded,  both  parties  introduced  their  oral  and  written 
evidence  and  thereafter  filed  their  respective  briefs,  respondents 
still  pressing  and  urging  their  demurrer.  The  stenographer 
thereafter  transcribed  his  notes  of  the  evidence  and  the  cause 
is  now  before  the  court  for  final  decision  on  the  whole  record, 
the  evidence,  and  the  exhibits.  .  ,       , 
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•  The  tontrwersj  cannot  very  well  be  understood  without  the 
following 

43tatenient  and  Argument 

It  appears  that  in  about  the  year  1856,  a  man  by  the  name 
of  Siqitiago  Fontanes  lived  in  this  barrio  of  Fronton  in  the 
island  of  Porto  Rico,  and  that  under  a  proceeding  of  law  then 
in  force  authorizing  the  same,  the  Spanish  government  conceded 
to  him  some  sort  of  a  preliminary  or  protective  right  in  the 
possession  of  a  tract  of  land  said  to  contain  within  its  boundary 
points  some  200  cuerdas.  This  grantee  continued  in  possesion 
of,  and  to  live  upon,  this  tract  of  land  during  the  remainder  of 
his  life  and  raised  a  family  thereon,  the  latter  continuing  to 
live  upon  the  same.  In  1891,  at  which  time,  it  appears,  under 
an  existing  statute  of  limitations,  they  were  entitled  thereto, 
these  heirs  or  succession  made  proper  application  to  the  then 
Spanish  authorities  of  the  island  for  the  confirmation  in  fee  of 
this  title  made  to  their  said  ancestor,  which  was  granted,  but  it 
is  not  very  clear  from  the  proofs  and  documents  whether  the 
confirmation  of  the  200  cuerdas  which  the  original  possessory 
grant  was  said  to  contain  was  made  to  the  heirs  or  succession 
as'  a  whole,  or  to  Martin  Fontanes,  who  was  one  of  them,  and 
his  heirs.  The  weight  of  the  evidence,  however  (see  complain* 
nnt's  exliibit  C)  indicates  that  the  land  was  confirmed  to  Mar- 
tin Fontanes,  as  he  and  his  family  were  then  living  upon  it 
Counsel  for  complainant  insists  that  the  land  was  thus  con- 
firmed to  Martin  Fontanes  alone,  and  that  therefore  his  sisters, 
Francisca  and  Bartola,  never  had  any  title  to  any  of  the  land, 
ahd  that  if  they  had  made  a  deed  to  Duran,  as  hereafter  men- 
tioned, it  would  not  have  availed. 
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However,  in  1891,  at  the  time  when  the  government  surveyor 
came  upon  the  ground  to  demark  the  land,  a  fact  which  had 
long  been  suspected  was  ascertained  to  be  true, — that  within 
the  original  concession  there  was  a  considerable  surplus  of  land. 
In  this  survey,  the  quantity  of  this  surplus  was  ascertained  to 
be  57  cuerdas,  so  that  the  tract,  as  finally  demarked,  contained 
257  cuerdas.  Under  the  law  it  was  necessary  to  do  so,  and  the 
heirs  of  said  Martin  Fontanes  made  proper  application  to  pur- 
chase this  surplus,  which  was  approved  and  the  same  was  duly 
granted  to  them,  but  the  deed  therefor  does  not  appear  to  have 
been  issued  to  them  until  some  six  years  later,  on  March  31, 
1897,  a  little  more  than  a  month  previous  to  the  time  the  deed 
by  the  said  Duran  was  made  to  the  respondent  copartnership. 

The  court  saw  the  complainant,  Enrique  Ponsa  Pares,  and 
states  that  he  is  an  elderly  man  of  quite  unusual  intelligence, 
having  been  a  merchant  and  planter  all  his  life,  and  is  appar- 
ently quite  well  educated  in  Spanish.  Also  having  seen  and 
heard  them  testify,  the  court  can  say  that  nearly  all  of  these 
Fontanes  heirs  appear  to  be  illiterate  and  rather  ignorant, 
though  apparently  honest  people. 

It  appears  from  the  evidence  that  for  many  years  the  com- 
plainant, Enrique  Ponsa  Pares,  although  not  always  living 
in  exactly  the  same  locality  with  them,  had  been  a  sort  of  ad- 
viser and  general  factotum  for  this  Fontanes  family,  and  was 
called  in  whenever  they  had  anything  to  do  requiring  advice, 
such  as  the  making  of  surveys,  deeds,  etc.  In  fact,  he  was 
present  when  this  confirmation  of  the  original  grant  of  land 
was  made,  in  1891,  and  when  the  Spanish  government  surveyor 
came  upon  the  ground  to  demark  the  land,  he  went  with  the 
surveyor  all  around  the  property,  and  saw  the  different  monu- 
ments, comers,  and  boundaries  established.     It  appears  also 
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that  it  was  complainant  who,  at  the  request  of  these  Fontanes 
heirs,  then  made  the  written  application  to  the  authorities  for 
the  right  to  purchase  this  surplus  of  land  which  was  found  to 
exist  It  can  thus  be  seen  that  complainant  for  many  years 
had  probably  known  more  about  the  important  portions  of  tlie 
business  of  these  somewhat  ignorant  Fontanes  heirs  then  they 
themselves  knew. 

The  date  is  not  certain,  but  it  must  have  been  some  time  in 
1892,  that  these  Fontanes  heirs,  who  were  all  of  age,  with  tibeir 
husbands  and  wives,  are  said  to  have  joined  in  a  deed  for  the 
20  cuerdas  in  controversy,  which  were  carved  out  of  the  es- 
tate, to  a  man  named  Bernardino  Negron,  who  was  their 
brother-in-law,  being  married  to  one  of  the  Fontanes  women. 
It  is  in  evidence  in  all  its  details  that  this  man  Negron  paid 
$900  for  this  land,  and  by  consent  of  the  heirs  paid  most  of 
it  to  one  Carlos  Ereno,  one  of  their  creditors,  and  that  the  land 
was  measured  off,  staked  off,  and  demarked  to  him,  and  he 
put  in  possession  of  it,  and  that  he  remained  in  possession  of  it 
thereafter,  planting  and  working  and  perhaps  living  upon  the 
place,  though  this  latter  fact  is  not  clear,  for  a  term  of  from 
six  to  eighteen  months,  as  testified  to  by  different  witnesses, 
several  of  the  witnesses  saying  they  knew  the  land  well, 
and  its  boundaries,  as  measured  and  marked  by  trees,  etc., 
one  of  them  saying  he  could  find  it  with  his  eyes  shut, 
he  knew  it  so  well.  It  is  also  in  evidence  that  the  com- 
plainant, Enrique  Ponsa  Pares,  as  usual,  was  called  into 
the  family  council  at  the  time  the  deed  for  this  land  was 
made,  and  that  he,  in  fact,  drew  the  instrimient  for  them,  it 
being  what  is  called  a  private  document,  and  signed  it  for  sev- 
eral of  the  heirs  at  their  request,  they  not  knowing  how  to 
write.    That  after  the  deed  was  made,  complainant  and  several 
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of  the  heirs  went  upon  and  measured  the  land  and  marked  it, 
as  stated,  and  put  Negron  in  possession  of  it  Complainant 
himself,  as  well  as  Negron,  testified  to  this  in  detail,  and  also 
Carmelo  Fontanes  and  Manuel  Colon,  the  latter  married  to  one 
of  the  Fontanes  women,  testified  to  having  been  present  when 
the  deed  was  made  and  the  land  delivered.  And  that  all  of  the 
Fontanes  heirs  were  then  and  there  present  and  either  signed 
or  authorized  the  signing  of  the  deed.  ITegron  testified  that  he 
took  possession  of  the  deed  which  was  given  him,  and  kept  it  in 
a  box  at  his  house,  and  paid  little  or  no  attention  to  it  there- 
after, but  that  diligent  search,  which  he  made  during  this  trial, 
failed  to  locate  it,  and  that  it  is  his  opinion  that  it  was  lost  in 
the  great  hurricane  of  a  few  years  ago,  when  his  house  was 
blown  down  and  his  few  household  things  largely  destroyed. 
It  is  also  in  evidence  that  Negron,  at  least,  about  up  to  the 
time  of  getting  this  land,  was  living  on  a  smaller  tract  of  (> 
acres  of  land  adjoining  this  big  Fontanes  estate.  Also  that 
one  of  the  principal  neighbors  and  adjoining  landowners  to  this 
Fontanes  family  was  the  aforesaid  Gregorio  Duran.  That 
about  the  time  Negron  is  alleged  to  have  bought  these  20  cuerdas 
of  land,  or  shortly  thereafter,  he  was  indebted  to  this  man  Du- 
ran, and  the  latter  brought  two  suits  against  Negron  and  wife, 
which  were  consolidated  and  proceeded  with  as  a  single  suit 
against  them.  That  during  the  progress  of  this  suit,  a  writ  of 
attachment  was  issued  against  this  6-acre  property  owned  by 
Negron,  but  as  it  was  about  to  be  levied,  a  settlement  occurred 
between  the  parties,  whereby  Duran  bought  the  6  acres  him- 
self for  2,500  pesos,  or  something  like  that,  taking  out  the 
amount  that  was  due  him  and  paying  the  balance,  some  700 
pesos,  to  Negron,  the  latter  soon  thereafter  removing  from  that 
section  to  Manati,  where  he  has  since  been  living  as  a  sort  of 
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hired  man,  share  worker,  or  peon  of  the  said  Duran.  It  also 
appears  in  evidence  that  the  costs  and  lawyer's  fees  due  from 
Xcgron  in  this  suit  or  litigation  were  not  settled,  and  IN'egron 
was  thereafter  proceeded  against  by  the  lawyer  for  the  same 
This  supplemental  or  subsequent  proceeding  went  to  judgment 
and  execution,  and  it  is  in  evidence  that  these  20  cuerdas  of 
land,  which  are  the  subject  of  this  controversy,  were  levied  upon 
to  satisfy  the  same.  At  the  sale  which  took  place,  apparently 
in  due  form  of  law,  and  all  of  which  is  set  out  in  proper  certifi- 
cates here  from  the  court  where  it  occurred,  this  complainant, 
Enrique  Ponsa  Pares,  became  the  purchaser  for  something  over 
400  pesos ;  but  when  the  costs  of  the  proceeding  and  the  getting 
of  the  deed  and  possession  were  added,  it  amounted  to  some- 
thing like  600  pesos  that  the  land  had  cost  him.  It  appears 
from  this  court  certificate  that  when  complainant  finally  got 
his  deed  under  this  purchase,  he  asked  the  court  to  put  him  in 
possession  of  the  property,  and  the  judge,  together  with  some 
sort  of  an  executive  oflScer  in  the  nature  of  a  sheriff,  went  out 
to  the  ground  itself  and  spent  about  five  hours  there  and  put 
complainant  in  possession  (though  this  latter  fact  is  denied  by 
Duran),  going  through  all  the  civil  law  formalities  of  pulling 
up  grass,  breaking  branches,  etc.,  according  to  the  ancient  civil 
law  ceremony  of  juridical  possession.  It  appears  also  that  at 
this  very  time,  this  man  Duran  was  on  hand  and  protested 
against  complainant  being  put  in  possession,  claiming  the  land 
as  his  own,  and,  as  he  claims,  producing  some  sort  of  deed  un- 
der which  he  claimed  to  own  and  possess  it,  but  the  judge  in- 
formed him  that  he,  Duran,  must  become  plaintiff  in  a  suit  for 
that  purpose,  and  refused  to  recognize  his  claims,  and  put  com- 
plainant in  possession.     This  is  all  shown  in  great  detail  by 
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the  certificate  introduced  in  evidence  here  (complainant's  ex- 
liibit  B),  and  by  complainant's  own  evidence. 

It  also  appears  from  the  evidence  that  the  complainant,  after 
being  thus  put  in  possession,  did  not  remain  in  actual  physical 
possession  very  long,  but  went  away,  as  he  claims  he  bought  the 
tract  as  a  speculation  and  did  not  intend  to  live  on  it,  and  has 
never  been  in  physical  possession  of  the  same  since  that  time, 
but  considered  himself  as  constructively  in  possession  under  the 
possession  given  him  by  the  court,  but  that  he  protested  to  a 
member  of  the  respondent  copartnership  as  soon  as  he  learned 
of  this  sale  by  Duran  to  respondents  of  the  large  tract,  which, 
it  is  claimed,  includes  the  land  in  controversy,  to  which  we  will 
refer  hereafter. 

It  is  also  shown  in  these  papers  and  certificates  that  one  of 
the  respondent  copartnership,  J.  Reynes,  was  the  person  who 
appraised  the  land  in  controversy  under  a  requirement  of  the 
local  law,  before  it  could  be  sold  under  the  execution,  at  the 
time  complainant  bought  it,  and  that  he  appraised  it  at  34  pesos 
per  cuerda,  the  return  stating  that  this  made  680  pesos  for  the 
20  cuerdas  which  it  contained,  and  the  said  Eeynes  certify- 
ing over  his  own  signature  and  imder  oath,  that  he  had  examined 
the  land  and  so  valued  it,  etc.,  etc.  The  appraisement  is  a 
very  specific  sort  of  instrument,  and  sets  out  that  Keynes  was 
sworn  and  warned  of  what  he  was  doing,  etc,  Eeynes,  on  the 
stand  in  this  trial,  testified,  over  complainant's  objection,  in 
contradiction  of  this  former  sworn  statement  of  his,  that  he  was 
called  in  from  the  street  informally,  and  valued  the  land  as 
stated  in  the  return.  That  he  supposed  he  was  valuing  the  6- 
acre  tract  before  referred  to,  on  which  Negron  had  lived,  which 
was  the  only  land  he  ever  knew  Negron  to  possess,  and  that, 
in  fact,  he  never  went  on  the  land  at  all  at  the  time  of  this 
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appraisement,  and  believed  it  was  the  same  land  he  had  seen 
Negron  in  possession  of,  and  for  that  reason  put  this  value  upon 
it.  That  he  never  heard  of  the  land  in  controversy,  save  ia 
this  suit,  and  does  not  know  it  and  cannot  identify  it. 

It  also  appeared  in  evidence  that  this  man  Duran  purchased: 
several  pieces  of  this  Fontanes  estate  from  the  heirs  in  about 
the  years  1891  and  1892,  and  that  in  about  the  year  1893,  be- 
fore this  complainant  had  purchased  the  tract  in  controversy 
at  the  execution  sale  as  aforesaid,  he,  the  said  Duran,  had  taken 
proceedings  in  the  proper  tribunal  for  obtaining  an  expediente 
posesorio  of  all  the  land  he  had  thus  bought  from  the  Fontanes 
estate,  which  expediente  he  thereafter  had  duly  registered  ac- 
cording to  law.     Complainant  claims  that  the  tracts  to  which 
Duran  thus  procured  a  possessory  title  include  the  land  in  con- 
troversy, while  respondents,  in  their  pleadings  and  through 
Duran  and  others  as  witnesses,  claim  they  have  no  knowledge 
whatsoever  of  the  tract  in  controversy  as  such,*  and  do  not  know 
where  it  is,  and  cannot  identify  it,  and  in  fact  know  nothing 
about  it,  save  as  the  complainant  claims  it  in  this  suit. 

It  is  conceded  by  both  parties  to  the  controversy  that  prior 
to  the  alleged  sale  to  Negron,  as  aforesaid,  of  the  20  cuerdas 
of  land  out  of  the  originally  supposed  200  cuerdas,  there  had 
been  sold,  either  by  the  original  grantee  or  the  heirs,  the  fol- 
lowing parcels:  110  cuerdas  to  one  Figueroa  or  his  wife;  41 
cuerdas  to  the  said  Gregorio  Duran;  25  cuerdas  to  one  Montes, 
who  afterwards  transferred  it  to  the  said  Duran;  and  it  is  con- 
ceded that  the  57  cuerdas  of  surplus  were  also  transferred  to 
Duran  after  the  government  title  was  obtained  thereto.  This 
would  vest  in  Figueroa  and  Duran  the  undisputed  title  to  233 
of  the  total  of  257  cuerdas  and  leave  a  balance  of  24  cuerdas 
to  be  accounted  for,  and  complainant  claims  that  20  cuerdas 
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of  this  are  the  identical  land  that  was  sold  to  Bernardino 
N^egron  by  the  heirs,  as  stated,  and  points  to  the  fact  that  one 
of  the  certificates  in  evidence,  exhibit  C  for  complainant,  shows 
that  at  the  time  the  government  surveyor,  in  1891,  was  upon 
the  land,  he  certified  in  his  return  that  he  cited  all  the  ad- 
joining owners,  as  was  the  custom,  to 'see  if  they  had  any  ob- 
jection to  the  survey,  and  among  these  adjoining  owners  was 
this  Gregorio  Duran,  who  was  present  And  the  said  surveyor 
set  out  in  his  return,  and  in  a  map  showing  the  same,  the  area 
owned  by  each  of  the  then  (1891)  owners  of  the  original  Fon- 
tanes  estate  of  200  cuerdas;  and,  although  the  said  Duran, 
when  on  the  stand  here,  claimed  to  have  bought,  by  a  private 
document,  all  the  balance  of  these  200  cuerdas,  that  is  24  cuer- 
das, from  Francisca  and  Bartola  Fontanes,  two  daughters  of 
the  original  grantee  and  sisters  of  Martin  Fontanes,  several 
years  previous  to  the  date  this  surveyor  was  there,  such  fact 
is  not  indicated  in  this  surveyor's  return,  nor  is  it  stated  that 
Duran  made  any  objection  at  not  being  designated  as  such 
owner  at  that  time,  if  he  was  in  fact  the  owner  thereof. 

Duran,  when  asked  what  he  did  with  the  private  document 
he  got  for  these  24  cuerdas  of  land,  and  which  complainant 
claims  is  the  identical  land  deeded  to  him,  stated  that  he  left 
this  private  document  with  all  other  private  documents  for 
land  in  that  estate,  at  the  court  where  he  got  his  possessory  ti- 
tles. That  the  clerk  told  him  they  were  useless  thereafter.  But 
in  exhibit  A  for  respondents,  introduced  in  evidence,  which  is 
the  grant  of  the  government  to  the  Martin  Fontanes  heirs  of 
these  57  cuerdas  of  surplus,  it  is  stated  on  page  5  of  the  trans- 
lation in  the  copy  of  this  surveyor's  return,  that  Duran  received 
6  cuerdas  from  Francisca  Fontanes,  and  mentions  no  purchase 
from  Bartola.    And  immediately  thereafter  it  states:   "It  ap- 
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pears,  therefore,  that  from  the  title  of  the  200  cuerdas  of  land 
granted  to  Don  Santiago  Fontanes,  182  cuerdas  have  been  dis- 
posed of  by  him  and  his  heirs,  and  there  remain  of  the  said 
200  cuerdas,  only  18  cuerdas,  of  those  which  legally  belong  to 
them." 

Complainant  claims  that  this  is  a  misstatement  of  the  notary 
in  copying  from  the  surveyor's  record,  which,  in  fact,  showed 
24  cuerdas  still  left  and  made  no  reference  to  any  purchase  bj 
Duran  from  either  Francisca  or  Bartola  Fontanes.  Duran  ad- 
mits that,  as  to  all  these  lands  which  he  has  an  expediente 
posesorio  for,  he  has  never  obtained  a  dominion  title. 

It  can  thus  be  seen  that  both  these  parties  claim  title  de- 
raigned  from  a  common  source,  the  Spanish  government, 
through  the  Fontanes  estate,  to  the  land  in  controversy,  and  both 
claims  are  based  upon  a  deed  in  each  case  that  is  alleged  to  be 
lost  and  is  not  produced.  Complainant  has  fully  complied  with 
the  law  as  to  the  showing  necessary  in  such  case  as  to  the  exist- 
ence and  loss  of  the  instrument,  so  as  to  be  entitled  to  intro- 
duce secondary  evidence  of  its  existence,  while  respondents  have 
not  fully  done  so  and  claim  they  are  relieved  from  such  show- 
ing by  reason  of  the  existence  of  their  expediente  posesorio. 

Complainant  claims  that  respondents  had  full  notice  of  his 
rights,  because  he  personally  told  one  of  them  about  his  claim, 
and  also  because  one  of  the  respondents  appraised  the  property 
imder  oath  at  the  time  complainant  bought  it;  and  next,  because 
one  of  them  confessed,  according  to  complainant,  immediately 
after  the  deed  was  made  from  Duran,  that  they  knew  about 
this  claim,  and  for  that  reason  had  bought  the  land  on  time, 
and  that  it  was  understood  between  them  and  Duran  that  if 
complainant  succeeded  in  showing  his  right  to  the  land,  re- 
spondents would  make  an  effort  to  pay  complainant  for  the  land 
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by  holding  one  of  these  deferred  payments  out  from  Duran  for 
that  purpose.  Complainant  further  claims  that  respondents 
can  have  no  better  right  than  Duran,  even  if  they  had  no  no- 
tice at  all,  because  they  bought  a  mere  posesorio  right,  and  not  a 
title. 

On  the  other  hand,  respondents  claim  that  they  are  innocent 
purchasers  for  value ;  are  strangers  to  any  claim  by  complain- 
ant, and  attempted,  as  stated,  to  prove  that  Duran  bought  thia 
land  from  Bartola  and  Francisca  Fontanes  by  a  private  in- 
strument, and  showed  that  Duran  thereafter  obtained  an  ex- 
pediente  posesorio  of  the  land,  and  that  they  bought  it  from  him 
and  paid  him  for  it  without  any  knowledge  whatsoever  of  com- 
plainant's claim  or  rights,  and  that  this  protects  them. 

It  appears  that  complainant  never  had  any  of  his  instruments 
recorded,  and  claims  under  §  20  of  the  mortgage  law,  that  the 
deed  to  Negron  could  not  have  been  recorded,  even  if  complain- 
ant could  have  obtained  it  after  the  purchase  at  the  execution 
sale,  because  at  that  time  the  final  title,  though  due,  had  not  left 
the  government,  and  his  grantors,  therefore,  had  no  previously 
recorded  title.  And  that  for  the  same  reason,  neither  could 
the  deed  to  complainant  from  the  court  of  first  instance,  when 
he  bought  the  land  on  execution,  have  been  recorded.  It  is  in 
evidence  that  complainant  endeavored  to  have  this  latter  deed 
recorded,  but  that  the  r^istrar  refused  for  the  reasons  stated, 
and  noted  on  the  instrument  itself  his  ground  for  refusal ;  that 
then  the  instrument  was,  by  complainant,  left  with  the  registrar, 
but  that,  in  the  transition  of  sovereignty  and  change  of  officials^ 
etc.,  it  was  in  some  manner  lost,  as  it  is  alleged,  and  cannot  be 
found  after  diligent  search  made.  However,  certified  copies 
of  the  proceedings  from  the  court,  which  include  a  complete 
statement  of  the  entire  attachment,  appraisement  by  Reynes^ 
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sale,  purchase  by  complainant^  and  the  making  of  the  court  deed 
to  him  and  the  placing  of  him  in  possession,  are  before  us  here 
imder  certificate  of  the  clerk  of  that  court. 

Respondents  introduced  nothing  in  support  of  their  title* 
other  than  their  general  denials  and  their  deed  for  the  57  cuer- 
das  of  surplus  to  Duran,  and  evidence  as  to  Duran's  acquisi- 
tion of  the  expediente  posesorio  for  portions  of  the  Fontanes  es- 
tate,  and  his  deed  to  them  of  the  larger  quantity  of  land,  some 
220  cuerdasy  as  aforesaid,  item  4th  of  which,  complainant 
claims,  is  the  land  in  controversy,  and  save  also  the  evidence  of 
Duran  alone  that  he  bought  land  which  complainant  considered 
as  this  same  land,  from  two  of  the  sisters  of  Martin  Fontanes 
several  years  before  the  deed  to  Negron  and  before  the  survey 
of  the  estate;  but  the  deed  to  which  is  not  produced  or  even 
mentioned  in  any  of  the  surveys  or  transcripts  before  us  here. 

From  the  evidence  it  appears  that  this  Bernardino  Negron, 
to  whom  the  land  in  question  here  is  alleged  to  have  been  con- 
veyed by  the  Fontanes  heirs,  has  always  been  more  or  less  sub- 
ject to  the  control  of  this  man  Duran,  even  to  a  much  greater 
extent  than  he  is  subject  to  the  control  of  complainant.  N^ron 
testified  on  the  stand  that  when  he  bought  the  land  in  question. 
Duran  knew  he  was  there  in  possession  and  saw  the  witness 
working  on  the  same,  and  that  he,  Duran,  made  an  effort  to 
swap  other  property  which  he,  Duran,  owned,  for  the  property 
in  question  with  the  witness,  and  that  witness  even  agreed  to 
the  swap,  but  never  got  a  deed  from  him  to  effect  the  change, 
and  Duran  afterwards  sold  the  other  property,  and  therefore 
witness  never  followed  the  matter  further,  but  when  he  after- 
wards found  his  own  land  attached,  as  he  had  nothing  else,  he 
went  away  to  Manati  with  Duran  and  has  been  in  his  employ 
or  working  under  him  on  shares  on  his  place  ever  since.     The 
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witness  further  claimed  that  Duran  knew  about  the  attachment 
on  the  property  in  question,  but  claimed  it  was  ineffective  and 
for  that  reason  wanted  to  get  up  this  exchange.  This  evidence 
can  be  found  in  the  record,  pp.  18,  19,  23,  etc.  This  witness 
further  testified  that  at  a  previous  term  of  this  court  he  was 
brought  here  by  Duran  as  a  witness  in  his  behalf  for  respond- 
ents, and  that  Duran  and  his  friends  kept  him  under  such 
close  surveillance  in  the  hotel  or  house  that  he  could  hardly 
turn  around  while  he  was  here,  and  that  Duran  made  great 
effort  to  have  him  testify  that  no  such  deed  as  was  made  to 
witness  by  the  Fontanes  heirs  ever  was  in  fact  made  or  existed, 
but  that  he,  witness,  could  not  tell  such  an  untruth,  as  he  well 
knew  he  had  bought  the  land  and  paid  for  it  as  he  has  testified. 
The  court  paid  particular  attention  to  the  witness  while  he  was 
telling  these  things,  and  to  his  manner,  and  feels  that  he  was 
honest  about  it  A  couple  of  letters,  complainant's  exhibit  D 
and  exhibit  E,  were  also  introduced.  They  are  letters  from 
Duran  to  this  man  Negron,  rather  strongly  importuning  and  in 
a  manner  threatening  him  to  come  forward  as  a  witness  for 
the  defense,  and  showing  knowledge  on  the  part  of  Duran  that 
witness  was  going  to  testify  to  the  existence  of  that  deed. 

Several  of  the  witnesses  for  the  complainant,  who  were 
present  when  this  much-discussed  deed  to  Negron  was  made, 
testified  that  one  Ermojenes  Diaz  signed  it  as  one  of  the  wit- 
nesses thereto,  and  they  were  positive  and  particular  in  their 
statements  about  this.  This  witness  Diaz  denied  on  the  stand 
that  he  signed  such  a  deed  as  a  witness,  but  his  answers  and  his 
manner  were  not  at  all  of  the  positive  character  of  those  who 
testified  to  the  opposite. 

As  to  the  principal  witnesses,  Enrique  Ponsa  Pares,  in  his 
own  behalf,  and  Duran  for  the  respondents,  the  court  carefully 
II.  PoBTO  Rico.— 27. 
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noted  the  men  and  their  mannerisms  on  the  stand,  and  can  state 
that  complainant,  as  stated,  is  a  very  intelligent  man,  speaks 
with  positiveness  of  exact  facts  without  deviation;  while  tiie 
other  man,  Duran,  did  not  impress  the  court  as  being  equally 
open  and  above  board,  although  he,  too,  is  evidently  a  shrewd 
man,  of  considerable  education,  and  knows  the  effect  of  evi- 
dence. He  appeared  inclined  to  deny  everything  he  was  not 
forced  to  admit  by  overwhelming  written  evidence. 

While  it  is  probably  generally  true  that  the  defense  in  any 
ease  is  not  called  upon  to  bring  forward  evidence  to  aid  the 
plaintiff,  upon  whom  the  burden  rests,  still,  when  evidence  is 
apparently  in  its  exclusive  control  to  dispute  the  all^ations 
aiade  against  it,  and  upon  which  some  proof  has  been  intro- 
duced, the  defense  could  show  its  good  faith  to  the  court  by 
producing  it,  or  accounting  for  its  loss ;  as,  in  this  instance, 
better  evidence  of  the  making  and  loss  of  the  Francisca  and 
Bartola  Fontanes  deed,  the  transcript  of  the  record  or  evidence 
(m  which  the  expediente  posesorio  is  based,  and  the  evidence  of 
the  other  respondent  partner  in  this  case,  whose  deposition 
might  easily  have  been  taken,  even  though  he  is  absent  in  Spain. 
It  was  held  by  the  Supreme  Court  of  the  United  States  in  Kir- 
by  V.  Tallmadge,  160  U.  S.  379,  40  L.  ed.  463,  16  Sup.  Ct 
Bep.  349,  that,  under  such  circumstances,  such  failure  might 
afford  presumptions  against  the  party. 

The  showing  in  this  case  as  to  the  loss  of  all  these  private 
documents  by  Duran,  and  particularly  of  the  one  from  Francis- 
ca and  Bartola  Fontanes,  if  it  ever  existed,  is  not  at  all  satis- 
factory, as  there  are  two  ar  three  different  statements  about 
it,  and  it  cannot  be  said  that  the  deed  is  referred  to  at  all  in 
any  of  the  exhibits,  because  the  deed  for  a  6-acre  tract,  men- 
tioned as  having  been  bought  by  Duran  from  Francisca  Fon- 
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taneS;  cAnnot  be"  said  to  be  ii  reference  to  the  missilig  deed  f torn 
both  women  for  24  cuerdas,  and  may  have  been  but.  a  statemeAt 
of  Duran  to  the  court,  and  not  based  on  a  deed.    '  ... 

Juan  Bejnes,  one  of  the  respondents,  who  is  the^  managing 
partner  here  in  Porto  Bico,  testified  in  his  own  behalf.  The 
court  paid  particular  attention  to  his  answers  and  his  mannei^ 
isms  and  it  took  him  in  hand,  itself  several  times.  He  appeared 
to  be  making  an  effort  not  to  admit  anything,  save  where  he  was 
confronted  with  irrefutable  proof  to  the  contrary.  The  im- 
pression he  left  up<yn  the  court's  mind  was  that  both  he  and  his 
brother  knew  fibout  complainant's  claim  to  the  land,  but  that, 
because  it  was  not  recorded,  they  did  not.  believe  it  cgtild  hav6 
any  effect,  and  bought  notwithstanding,  He  made  stich  answers 
as:  ''I  have; not  recognized  any  rights  (in  complainant)  over 
these  lands,"  etc.  He  states  that  he  had  no  knowledge  of  com- 
plainant's claim  and  .that  he  doesn't  know  whether  hie  brother 
had  such  knowledge  or  not ;  and  claimed  that  he'  personally 
never  heard  of  the  claim  until  this  suit  was  filed.  Neither  is 
his  explanation  of  the  mode  in  which  he  appraised  the  land  in 
controversy  at  the  execution  sale  to  complainant  very  impress-^ 
ive  when  one  reads,  the  elaborate  ceremony  of  that,  sifi  set  out 
in  the  recital  of  the  court  records  on  the"  subject.  It  is  doubtf ulj 
even,  if  he  ought  now  to  be  permitted  here  to  deny  hi&  former 
solemn  oath  over  his  own  signature,  that  he  'went  upon  the  land 
and  appraised  it,  and  that  it  contained  20  cuerdas,  especially 
as  he  is  now  in  possession  of  the  land,  claiming  it  Against  the 
very  man  who  bought  it,  as  an  innocent  purchaser  without  noi 
tice,  on  his  sworn  appraisal.  '     ' 

Complainant  iclaims  that  the  absent  respondent  told  him, 
shortly  after  the.  date  of  this  deed,  that  when  respondents  pur-i 
chased  the  larger  tract  of  land  referred  to,  that;  it  is  claimed, 
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-includes  the  tract  in  controversy,  it  was  understood  with  Duran 
that  if  complainant's  'Claim  was  established,  one  of  the  deferrd 
payments  would  be  held  back  to  protect  respondents,  and  com- 
plainant further  testified,  repeatedly  and  positively,  that  he 
had  often  talked  to  the  absent  partner  about  the  matter,  ex- 
pecting and  urging  the  firm  to  pay  him  for  this  land  or  buy  it 
'from  him,  and  that  for  years  he,  complainant,  was  poor  and 
could  not  afford  to  bring  a  suit,  and  that  '4t  seemed  to  be  a 
waiting  game  on  the  part  of  respondents  to  force  him  to  bring  a 
«uit,"  which  he  finally  had  to  do.  It  is  doubtful,  on  all  the 
evidence,  whether  respondents  have  yet  entirely  paid  Duran  for 
the  land,  and:  quite  probable  that  they  are  still  holding  back 
^enough  of  the  purchase  price  to  protect  themselves. 

Counsel  for  respondents  lay  great  stress  upon  the  fact  that 
Duran's  title,  which  they  purchased,  was  an  expediente  poseso- 
rio  of  land  that  had  -previously  belonged  to  the  Fontanes  heirs, 
and  counsel  claim  tiiat  this  expediente  is  of  date  prior  to  the 
purchase  of  the  land  oh  execution  by  complainant.  This  lat- 
ter fact  is  technically  true,  because  it  is  shown  by  complain- 
ant's exhibit  A",  p*  11,  that  the  order  of  sale  was  issued  October 
the  24th,  1893,  while  Duran's  expediente,  it  seems,  was  issued 
to  him  twelve  days  earlier,  on  October  12th  of  that  year  (re- 
spondents' exhibit  C,  p.  4).  But  the  attachment  that  was  lev- 
ied on  this  property  under  the  supplemental  proceedings  was 
issued  against  it  in  April,  some  six  months  earlier,  and  was  a 
lien  on  it  from  that  time;  and  this,  it  must  be  remembered,  was 
process  growing  but  of  Duran's  own  suit  against  Negron  and 
wife  for  the  fees  and  costs  which  Negron  had  failed  to  pay, 
and  which  Duran  must  have  known  he  failed  to  pay,  as  he  got 
three  days  in  which  to  pay  them  at  the  time  of  the  settlement 
T^ith  Duran.     There  caii  be  no  mistake  about  this  because  the 
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court  has  so  certified.  The  return  of  the  officer  riiows  the  leyy, 
and  gives  a  full  description  of  the  property.'  Counsel  further 
claims  that  it  must  be  presumed  under  the  law  that  Negron  wav 
cited  at  the  hearing  for  this  expediente,  and  that,  therefore,  he 
is  shut  out  and  estopped.  We  do  not  admit  that  this  view  of 
the  law  is  correct,  but  even  if  it  is,  it  could  not. affect  complain: 
ant's  rights  that  had  attached  to  the  property  so  many  months 
before.  We  are  aware  that  Galindo,  tomo  6,  p.  264,  holds  thart 
when  a  posesorio  is  about  to  be  inscribed,  the. owners  should:  bq 
heard ;  but  we  cannot  see  how  that  affects'  a. case  like  this,  where 
the  owners  had  transferred  the  title  by  a  private  document^  or 
the  owner  was  not  in  fact  cited.  It  is  manifest;  also,  that  Ne^ 
gron  was  not,  in  fact,  cited,  because  Duran  bad;  about  that  time^ 
brought  him  away  to  Manati  and  employed  him  there.  And 
complainant  denies  that  he  had  any  notice  of  any  kind  or 
character  of  these  expediente  proceedings.  :Under  all  the  evir 
dence,  it  is  hardly  conceivable  that  Duran  did  not  know  ol 
this  attachment,  or  of  Negron's  title.  It  would  seem  as  though  . 
complainant's  right,  under  §§  392,  393,  and  394  of  ,the  mortr 
gage  law,  would  not  be  shut  out  for  twenty  years  after  the  dat^ 
of  the  expediente  posesorio,  if  he  had  the 'better  title.  Lopez. 
de  Victoria  v.  Kodriguez,  1  Castro  (P.  R.)  222.  Puran  kne^j 
well  at  this  time  where  Xegron  was,  because  he  was  employee^ 
by  Duran,  and  he  knew  well  that  complainant  was  living  near 
by  at  Morovis.  And  it  is  not  to  be  presumed  that  conlplaintat 
would  shortly  thereafter  have  paid  aboUt  60Q  pedoa  for  a  piece 
of  land,  which,  had  he  been  notified,  he  ^oiild  have  known  wfts 
subject  to  this  expediente.  i        *  , 

The  land  either  belongs  to  complainant  or  .to  liie  Fo'ntands 
heirs.  It  has  never  belonged  to  Duran  or  to  rfespondents,  an(J 
we  think  complainant  has  conclusively  proved  his  title  to  it. 
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He  had  a  right  to  acquire  it  at  this  execution  sale.     Com- 
plainant, we  think  ..with  reason,  haft  aDeged,  and  we  also  think 
has  fully  proved,  that  Duran  intentionally  failed  to  give  him 
notice  in  thia  behalf,  and  falsely  Irepresented  the  facta  to  the 
court  on  the  hearing  for  the  expedient,  and  this  fraud  of  it< 
self  would  be  sufficient  to  .give  this  court  jurisdieticm,  and 
would  vitiate  any.  rights  Duran  could  acquire  under  the  expe- 
dienfe.    Ifot  only  is  this  true  as  to  Duran,  but  one  of  the  re- 
spondent, J.  Ileynes,v  less  than  a  month  after  the  date  of  the 
expediente, '  under  oath   solemnly  api>raised  the  property  in 
question  ancl  thus  helped  to  induce  complainant  to  buy  it  and 
pay  for  it,  and  comes  here'  in  this  trial  claiming  the  property 
himself  by  purchase  from  Duran,  abd  states-  that'  he  made  a 
hiistake  and  thought,  he  was  appraising  sordie  other  property. 
It  is  argued  that  it  is  not. conceivable  that  Negron,  if  he  owned 
this  property,  would  go  oft  and  leave  it' for  mere  costs  in  a  suit, 
but  the  evidence  shows  that  at  i^ost  it  was  then  only  worth  900 
pesos  ot  so,  and  Negron  then  had' qf  the  balance  he  received 
from  the  settlement  with  Duran  only  some  TOO  pesos.    He  may 
weTl  have  thought,  as  stated  on  the  stand,  that  it  Sp^as  just  as  well 
"to  abandon  the  land  and  keep  his  <^ash,  because  it  would  have 
taken  most  of  it  to  redeem  the  property.   He  went  right  off  to 
iManati  to  work' for  Duran,  and  that  fact  may  have  •  induced 
Dui*an  to  ruish  the  procieedings  for  'an  expediente;  as  he  appears 
to  have  done.'  .     ' 

tRe  are  well  aware  that  tmder  §  723  of  thie  E6v,  Stat  of 
the  United  Stales  (U.  S.  Comp.  Stat  1901,' p/ 683),  a  suit 
in  equity  cannot  be  sustained  in  thiB  court  in  any  case  where 
there  is  a  plain,  adequate,'  and  complete'  remedy  at  law.  But 
the  i^medy  at  law,  in  order  to  exclude  jurisdiction;  in  equity, 
must  be  as  practical  and  as  efficient  to 'the  end&  of.jugtiee  and 
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its  prompt  administration,  both  in  respect  to  the  final  relief 
and  the  mode  of  obtaining  it,  as  the  remedy  which  equity  would 
afford  under  the  same  circumstances.  Kilboum  v.  Sunderland, 
130  U.  S.  505,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep.  594;  White 
V.  Cannon,  6  Wall.  443,  18  L.  ed.  923;  Tyler  v.  Savage,  143 
U.  S.  79,  36  L.  ed.  82,  12  Sup.  Ct  Rep.  340;  Gormley  v. 
Clark,  134  U.  S.  338,  33  L.  ed.  909,  10  Sup.  Ct.  Rep.  554. 
These  two  latter  cases  are  very  instructive  on  the  question  of 
the  jurisdiction  here.  An  adequate  remedy  at  law  must  be  as 
efficient  as  one  in  equity.  It  must  be  obtainable  in  every  court, 
state  or  Federal,  having  jurisdiction.  Desola  v.  Willoughby, 
1  Porto  Rico  Fed.  Rep.  344.  Attention  might  be  called  here 
to  the  case  of  Ely  v.  New  Mexico  &  A.  R  Co.  129  U.  S.  291, 
32  L.  ed.  688,  9  Sup.  Ct.  Rep.  293,  where  it  was  held  that  in 
Arizona,  under  a  statute  that  is  word  for  word  the  same  as 
§  282  of  the  local  Code  of  Civil  Procedure  of  Porto  Rico,  the 
complainant  might  bring  an  action  for  the  recovery  of  his 
property,  whether  in  or  out  of  possession;  and  in  Gormley  v. 
Clark,  supra,  it  was  held  that  in  cases  where  issues  of  fact 
arise,  it  is  within  the  discretion  of  the  court  whether  or  not  to 
send  the  issues  at  law  to  be  determined  by  a  jury.  It  is  in- 
timated that  experience  has  shown  that  little  care  is  exercised, 
either  in  description  of  land  or  citation  of  interested  parties  on 
hearings  for  expedientes  posesorios,  as  compared  with  the  care 
that  is  exercised  when  a  dominion  or  final  title  is  sought. 

In  Davis  v.  Wakelee,  156  U.  S.  681,  39  L.  ed.  579,  15  Sup. 
Ct.  Rep.  555,  it  was  held  that  where  uncertainty  exists  under 
the  laws  of  New  York,  as  to  whether  a  complaint  in  an  action 
at  law  would  or  would  not  be  demurrable,  it  must  be  held  that 
the  remedj^.  at  law  was  not  so  plain  or  clear  as  to  oust  a  eourt 
of  equity  i>f  jurisdiction.    In  the  case  at  bar,  uhder  the  local 
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statute,  complainant  would  first  have  to  go  into  the  local  court, 
or  to  the  law  side  of  this  court,  and  set  aside  this  expediente 
posesorio,  and  later  bring  another  suit  to  set  aside  this  deed 
from  Duran  to  Eeynes  &  Company,  and  then  bring  a  proceed- 
ing against  all  the  Fontanes  heirs  to  supply  his  lost  deed,  and 
still  another  proceeding  to  force  the  local  registrar  to  record 
or  register  his  title  as  thus  finally  adjudicated.  Valdecillo  v. 
Duffaut,  1  Sup.  Ct  P.  R.  299 ;  Lopez  de  Victoria  v.  Rodri- 
guez, supra.  Can  it  be  denied  that,  under  such  circumstances, 
to  avoid  this  uncertainty  and  multiplicity  of  suits,  equity  will 
take  jurisdiction  and  settle  the  whole  matter  in  one  proceed- 
ing, as  can  be  done  in  this  case,  especially  when  fraud  is  al- 
leged, and  an  accounting  requested?  Smyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep,  418.  We  do  not 
think  so.  Nor  do  we  think  that  such  a  bill  is  subject  to  demurrer 
for  multifariousness,  but,  on  the  contrary,  under  the  very  ex- 
plicit rule  laid  down  in  Von  Auw  v.  Chicago  Toy  &  Fancy 
Goods  Company,  69  Fed.  448,  it  is  an  exceedingly  proper 
mode  of  straightening  out  the  tangle  brought  about  by  respond- 
ents and  those  they  have  aided  and  abetted.  We  think  the  suit 
here  serves  all  the  purposes  such  other  suits  would  serve  in  the 
local  courts  or  on  the  law  side  of  this  court,  and,  the  citizen- 
ship conferring  the  jurisdiction,  the  parties  have  a  right  to 
come  to  this  forum.  Smyth  v.  Ames,  supra.  We  fully  appre- 
ciate that  it  behooves  us  to  take  great  care  that  this  court  is  not 
made  a  means  of  disturbing  titles,  which  public  policy  dictates 
should  be  allowed  to  rest ;  but  where,  as  in  this  case,  conditions 
between  the  parties  have  not,  as  we  see  it,  in  any  substantial 
manner  changed,  and  respondents  have  not  shown  good  faith, 
the  court  ought  not  to  hesitate  about  lending  its  aid.  Neither 
do  we  think  that  it  is  material  or  proper  for  us  here  to  decide 
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T^heiher  the  Civil  Code  of  1902,  as  to  forms  of  action  in  the 
local  courts,  superseded,  in  whole  or  in  part,  the  actions  pro- 
vided for  in  the  mortgage  law,  and  we  express  no  opinion  as 
to  that 

We  have  examined  the  mortgage  law  with  considerable  care, 
particularly  the  portions  cited  to  us  by  counsel,  and  have  also 
examined  §  1841  of  the  Civil  Code  of  1902,  as  well  as  §§  1844, 
1846,  1851,  1853,  1858,  1860,  and  1864,  and  we  find  nothing 
in  the  way  of  conflict  between  these  different  sections  of  the  law 
or  between  them  and  the  cases  of  Valdecillo  v.  Duffaut,  and 
Lopez  de  Victoria  v.  Rodriguez,  supra,  that  in  any  manner 
affects  the  views  of  the  law  herein  expressed,  or  that  would 
bring  respondents  within  the  ten-year  prescriptive  provision 
of  §  1957  of  the  old  Code,  or  §  1858  of  the  new  Code,  supra^ 
and  therefore  we  feel  confident  in  holding  that  respondents,  not 
having  possessed  the  property  in  good  faith  and  under  a  proper 
title  for  twenty  years,  as  prescribed  in  §  1841,  at  the  date  of 
the  filing  of  this  suit,  do  not  come  within  the  terms  of  the  ten^ 
year  period  of  prescription  mentioned  in  §  1858. 

We  have  examined  again  with  care  the  case  of  Frost  v. 
Spitley,  121  U.  S.  552,  30  L.  ed.  1010,  7  Sup.  Ct  Rep.  1129, 
with  which  we  have  been  familiar  for  several  years,  and  which 
is  now  cited  with  great  confidence  by  counsel  for  respondents, 
and  we  can  see  nothing  in  it  ousting  the  court  of  jurisdiction. 
That  was  a  case  under  a  peculiar  statute  in  Nebraska.  An  ex- 
amination  of  the  case  will  show,  we  think,  that  it  turns  on  two 
points ;  that  is,  that  the  complainant  was  not  in  possession,  and 
had  the  equitable  title  only.  In  this  case,  as  we  view  it,  under 
all  the  circumstances,  we  do  not  think  respondents,  or  their 
predecessor  in  interest,  Duran,  have,  or  ever  had,  any  title  at 
all,  legal  or  equitable,  to  the  property  in  question.     The  title. 
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at  the  time  of  the  application  for  the  expediente,  was  appar- 
ently in  the  Fontanes  heirs,  but  in  fact  was  in  Bernardino 
Negron,  of  which  Duran  and  respondents  knew,  and  shortly 
thereafter  it  vested  in  complainant,  also  to  the  knowledge  of 
Duran  and  respondents,  and  complainant  still  holds  it. 

For  the  reasons  given,  we  feel  and  hold  that  the  court  has 
complete  jurisdiction  in  the  premises,  that  the  demurrer  wa? 
properly  overruled  by  the  previous  incumbent  of  this  bench, 
and  that  the  statute  of  limitations  has  not  availed  respondents. 

And  so  having  heard  the  evidence,  seen  the  witnesses,  exam- 
ined the  record  and  exhibits,  and  carefully  reread  the  transcript 
of  all  the  oral  testimony,  we  feel  constrained  to,  and  do,  make 
the  following 

Findinga  of  Fact  and  Law. 

That  complainant  has  proved  every  material  allegation  of 
his  bill. 

That  he  is  the  owner  of  the  20  cuerdas  of  land  in  question. 

That  the  witness  Duran,  in  1892,  had  complete  knowledge 
of  complainant's  rights  in  the  premises,  and  falsely  represented 
the  facts  as  to  the  ownership  of  the  land  and  suppressed  the  same 
before  the  tribunal  which  issued  to  him  his  expediente  poses- 
orio  for  the  same,  and  that  respondents  can  have  no  greater 
rights  than  he  has,  but  are  bound  by  his  doings  in  that  regard. 

That  the  respondents,  at  the  time  they  purchased  the  land 
in  controversy  from  the  said  Duran,  and  for  more  than  three 
years  prior  thereto,  had  full  and  complete  knowledge  of  com- 
plainant's rights  in  the  premises,  and  are  in  no  sense  innocent 
purchasers  for  value  without  notice. 

That  the  possessory  title  recorded  in  favor  of  Duran  with 
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reference  to  this  land  is  a  cloud  upon  complainant's  title  there- 
to, and  should  be  removed^  and  that  his  deed  to  the  respondents, 
in  so  far  as  it  affects  the  land  in  controversy,  is  also  a  cloud 
upon  complainant's  title,  which,  in  like  manner,  should  be  re- 
moved, and  that  said  land  is: 

A  rustic  finca  situated  in  the  barrio  of  Fronton,  municipal- 
ity of  Ciales,  in  Porto  Eico,  said  tract  consisting  of  20  cuerdas 
of  land,  described  as  follows: 

''Being  boimded  on  the  north  and  west  by  the  lands  of  the 
sucesion  of  Martin  Fontanes ;  on  the  south  by  lands  of  Antonio 
Figueroa  and  Gregorio  Duran,  and  on  the  east  by  lands  of  the 
said  Duran,  as  such  boundaries  existed  in  the  year  1S92;  and 
which  land  in  said  year  had  its  boundaries  marked  by  trees 
and  stones,  particularly  tabonuco  trees,  on  which  crosses  were 
made  with  machete,  and  a  large  stone  put  in  at  another  place, 
and  had  another  of  its  comers  marked  with  a  jobo  tree  which  was 
then  planted,  and  another  boundary  of  which  was  a  road  leading 
to  the  Mameyes  barrio  of  the  jurisdiction  of  Utuado,  and  which 
said  20  cuerdas  of  land  are  mentioned  in  item  4th  in  the  deed 
from  Gregorio  Duran  y  Baez  to  La  Sociedad  'J.  Keynes  y 
Compania,'  made  on  the  8th  day  of  May,  1897,  before  Notary 
Francisco  I.  Nater  y  Kivera,  under  No.  228,  and  which  is  re- 
corded at  folios  134  and  141  of  vol.  20  of  Ciales  properties, 
Nos.  1152  and  1153,  registration  first,  under  date  of  July  12, 
1897,  and  being  a  portion  of  the  same  property  with  reference 
to  which  the  said  Gregorio  Duran  y  Baez  had  approved  and 
issued  to  him  an  expediente  posesorio  by  the  municipal  court 
of  Ciales,  by  a  writ  dated  October  12,  1893,  which  is  recorded 
at  folio  199  of  vol.  15  of  Ciales  properties,  No.  803,  registra- 
tion first.  Reference  to  all  of  which  is  hereby  had  for  a  bettefr 
description." 
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That  the  proper  registrar  should  be  required  to  cancel  any 
and  all  entries  in  his  registry  thus  clouding  or  affecting  com* 
plainant's  title  to  the  20  cuerdas  of  land  thus  described,  and 
make  all  needful  entries  fully  to  vest  complainant  with  the 
title  thereto,  as  against  all  Fontanes  heirs,  Bernardino  Neuron, 
Gregorio  Duran  y  Baez,  and  the  respondent,  J.  Keynes  y  Com- 
paiiia. 

That  under  Spanish  law,  as  in  force  in  Porto  Rico,  an  ex- 
pediente  posesorio,  before  the  time  has  elapsed  to  entitle  its 
possessor  to  a  dominion  title,  has  no  final  effect  as  to  a  better 
title,  either  in  favor  of  the  person  to  whom  it  is  issued  or  his 
assigns,  and  is  simply  notice  to  the  world  that  the  person  in 
whose  favor  it  is  issued  is  holding  adverse  possession  of  the 
premises  described,  and  certainly  has  no  effect  against  those 
who,  as  in  this  case,  conclusively  show  that  they  were  not  in 
fact  cited  to  appear  at  the  hearing,  and  had  no  notice  of  the  is> 
suance  of  such  expediente. 

That  respondents,  neither  by  themselves  nor  their  predeces- 
sor Duran,  have  been  in  possession  of  said  premises  for  the  time 
t)r  in  the  manner  prescribed  by  law,  so  as  to  give  them  good 
prescriptive  title  thereto  as  against  complainant 

That  there  is  not  sufficient  proof  in  this  case  to  enable  the 
court  to  render  any  accounting  between  the  parties,  and  that 
complainant  has  been  guilty  of  laches  in  that  regard,  and  for 
such  reason  an  accounting  should  be  denied,  and  only  costs  of 
suit  be  allowed. 

Therefore  a  proper  decree  in  the  premises  will  be  prepared 
and  entered  herein,  and  all  necessary  and  proper  orders  and  com- 
mands to  registrars  and  others  will  issue  in  accordance  here- 
with, and  it  is  so  ordered. 
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DAVID  WILSON  ET  AL 

V, 

CENTRAL  ALTAGRACIA,  INCORPORATED. 


San  Juan,  Equity,  No.  436. 

1.  The    owners    of    $23,500    of    the    capital    stock    of    a    corporation 

organized  for  $200,000,  and  which  has  issued  $172,000  of  the 
same,  who  charge  the  officers  of  the  corporation  with  mismanage- 
ment»  incapacity,  ignorance,  waste,  extravagance,  failure  to  account, 
usurpation  of  powers  not  granted  to  them,  exercise  of  duties  not  au- 
thorized, and  other  misdoings,  and  that  this  mismanagement,  if  allowed 
to  continue,  will  cause  a  total  loss  to  the  corporation,  being  a  minority 
in  interest,  are  not  entitled  to  an  accounting  or  the  appointment  of 
a  receiver  until  they  have  exhausted  all  means  within  their  reach 
within  the  corporation  to  redress  their  grievances. 

2.  Such  charges  must  point  out  in  what  manner  the  wrong  is  being  done, 

and  for  this  general  terms  are  not  sufficient. 

Opinion  filed  March  14,  1007. 


Henry  F.  Hord,  Esq.,  solicitor  for  plaintiflFs. 

N.  B.  K.  Pettingill,  Esq.,  solicitor  for  defendant 

RoDEY,  Judge,  delivered  the  following  opinion: 

The  jurisdiction  in  this  case  is  unquestioned,  both  on  the 
ground  of  diverse  citizenship  and  as  to  the  amount  involved. 
The  issue  to  be  decided  at  the  present  time  is  an  application 
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of  the  complainants  for  the  appointment  of  a  receiver,  whic^  is 
strongly  opposed  by  the  respondent  The  parties  have  been 
fully  beard  pro  and  con  orally,  and  the  authorities,  with  a  mem- 
orandum thereof,  have  been  submitted  to  the  court  in  support 
of  the  respective  contentions. 

The  complainant,  joined  by  one  Salvador  Castello,  is  the 
holder  of  $23,500  worth,  par  value,  of  the  capital  stock  of  the 
respondent  corporation.  The  whole  capital  stock  is  $200,000, 
and  $172,000  of  it  is  outstanding  in  the  hands  of  different  in- 
dividuals, and  some  $30,000  worth  of  it  is  pledged  as  collat- 
eral security  for  a  loan  to  somebody  whose  name  was  not  dis- 
closed at  the  hearing.  ■ 

The  situation  of  the  parties  is  peculiar.     The  respondent  | 

corporation  was  organized  under  the  laws  of  the  state  of  Maine  | 

about  a  year  and  a  half  ago,  for  the  purpose  of  conducting  a 
sugar  central  or  cane-grinding  and  sugar-manufacturing  plant 
near  Mayaguez  in  the  western  part  of  the  island  of  Porto  Kico. 
The  foundation  of  the  concern  is  its  own  capital  stock  and  a 
claimed  lease  or  right  to  use  this  plant  and  the  22  cuerdas  of 
land  on  which  it  stands,  known  as  the  "Central  Altagracia," 
under  conditions  prescribed  in  the  alleged  lease,  for  a  period  of 
twenty  years. 

The  concern  cultivates  practically  no  cane  of  its  own,  but 
is  a  custom  mill  or  sugar  factory  for  the  grinding  of  the  cane 
of  the  surrounding  planters.  The  plant  and  the  piece  of  land 
on  which  it  is  situated  belong  to  one  Joaquin  Sanchez  de  Larra- 
goiti,  who  lives  in  Paris  and  has  recently,  as  it  is  said,  gone 
insane,  and  is  represented  here  in  an  intervening  petition  by 
his  guardian.  The  complainant  Castello  secured  a  ten-year 
lease  of  this  plant  and  its  land  under  certain  conditions  then 
satisfactory  to  the  owner,  and  shortly  thereafter  was  joined  by 
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one  N.  B.  K.  Pettingill  and  one  Frederick  L.  Comwell  in  the 
matter.  After  getting  the  lease  extended  for  an  additional  ten 
years,  these  new  aids  of  his  organized  this  corporation,  as  stated, 
and  the  lease  was  transferred  to  it  and  the  stock  put  upon  the 
market. 

The  complainant  David  Wilson  bought  $23,000  worth  of  the 
capital  stock  of  the  concern;  the  complainant  Salvador  Cas- 
tello  became  vested,  on  account,  it  seems,  of  his  primary  own- 
ership of  the  lease,  with  $8,000  worth,  but,  it  appears,  has  dis- 
posed of  all  of  it  except  $500  worth,  which  is  his  present  inter- 
est. It  does  not  appear  what  amount  of  the  capital  stock  the 
said  Pettingill  is  vested  with,  or  what  amount  of  money  he 
has  put  into  the  concern,  but  it  is  charged  in  an  amendment 
to  the  bill  of  complaint  that  the  said  Comwell  put  no  money 
at  all  into  the  enterprise,  but  has  procured  to  be  issued  to  him- 
self, $21,000  of  the  capital  stock,  for  which  he  paid  no  value, 
and  is  now,  through  himself  or  his  assigns,  pretending  to  own 
and  hold  the  same  for  value. 

The  said  Comwell  is  president  and  the  said  Pettingill,  treas- 
urer, of  the  concern,  and  they,  together  with  Frank  M.  Hamil- 
ton, E.  B.  Commons,  and  the  complainant  David  Wilson, 
formed  the  board  of  directors  at  the  time  of  the  filing  of  the 
bill,  and  are  so  still,  save  that  it  was  intimated  on  the  hearing 
that  Wilson  had  since  resigned.  It  is  to  be  gathered  from  the 
bill  that  the  said  Comwell  was  given  by  the  board  of  directors, 
probably  over  the  vote  and  protest  of  Wilson,  the  management 
of  the  plant,  and  has  conducted  it  in  a  manner  that  does  not 
meet  the  approval  of  the  complainant  Wilson.  At  any  rate, 
the  latter  soon  became  very  much  dissatisfied  and  finally 
brought  his  bill  in  this  court,  alleging  mismanagement  and  in- 
capacity of  the  said  Comwell  in  and  about  the  premises,  waste 
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of  money,  extravagance  and  other  misdoings,  and  praying  for 
discovery,  an  injunction  against  the  alleged  wrongful  acts,  and 
the  appointment  of  a  receiver.  The  hill  was  filed  on  Decem- 
ber 24,  1906,  but  the  application  for  the  receiver  was  not  really 
pressed  until  a  few  days  since. 

The  bill  alleges  that  the  said  Comwell  was  duly  elected  by 
the  directors  as  president  and  given  certain  specified  powers 
under  the  articles  of  association  and  the  by-laws,  and  that  he 
entered  into  the  management  of  the  concern  thereunder,  and  has 
continued  to  be  such  president  and  sole  and  exclusive  manager 
of  the  business  thereof,  although  the  aforesaid  Pettingill  ap- 
pears to  be  treasurer.  That  Comwell,  up  to  the  time  of  so  tak- 
ing charge  of  the  said  plant,  was  totally  ignorant  of  the  culti- 
vation and  grinding  of  sugar  cane,  etc.,  and  still  continues  to 
be  largely  ignorant  of  such  processes,  but  that,  notwithstanding 
this,  and  pretending  to  act  under  the  powers  conferred  on  him 
by  the  charter  and  by-laws,  but  in  reality  exceeding  the  same, 
and  usurping  powers  and  duties  not  authorized,  has  attempted 
to  manage,  and  is  managing,  the  manufacture  of  sugar  and 
molasses  and  the  marketing  of  the  same  from  said  plant,  ac- 
cording to  his  own  erroneous  and  incorrect  ideas,  and  that  the 
concern  has  suffered  grievous  loss,  amounting  to  many  thou- 
sands of  dollars,  solely  chargeable  to  Comweirs  incapacity  in 
that  behalf.  That  notwithstanding  this  mismanagement,  du^ 
in  the  season  of  1906,  1906,  a  large  profit  was  made,  amoimt- 
ing  to  many  thousands  of  dollars,  and  that  said  Comwell,  pre- 
tending to  act  under  authority  of  resolutions  of  the  directors, 
but  in  reality  without  the  same,  spent  said  profits  for  inappro- 
priate machinery,  claiming  the  same  to  be  necessary  for  the 
future  operations  of  the  plant,  but  which,  according  to  com- 
plainant, is  not  the  best  machinery  which  should  have  been 
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procured,  etc,  and  that  said  Comwell  made  such  purchase  in 
the  arbitrary  exercise  of  powers  not  properly  belonging  to  him 
and  because  of  his  ignorance  as  to  the  proper  kind  that  ought  to 
be  procured,  and  that  $50,000  have  been  expended  in  this 
manner ;  and  that  the  said  Comwell  gives  no  proper  accoimting 
of  his  doings  in  that  behalf.  That  he  has  discharged  the  prin- 
<sipal  employees  of  the  concern,  who  were,  in  the  opinion  of 
complainant,  the  only  competent  people  to  run  the  same,  and 
has  employed  others  to  carry  out  his  own  preconceived  erro- 
neous ideas  of  the  management  of  a  sugar  estate.  That  com- 
plainant and  the  other  shareholders  are  entitled  to  have  period- 
ical statements  from  the  said  Comwell.  And  that  the  directors 
have  wholly  failed,  since  the  organization  of  the  corporation, 
to  account  to  the  shareholders  for  the  receipts  and  disburse- 
ments, etc.,  although  often  requested  so  to  do.  That  Cornwell 
has  spent  considerable  money  making  trips  with  reference  to 
said  machinery,  business,  etc.,  and  that  he  is  continuing  to 
mismanage  the  estate,  and  that  if  the  board  of  directors  and  the 
said  Comwell  are  permitted  to  continue  in  such  mismanage- 
ment, it  may  be  a  total  loss.  Complainant  further  alleges  that 
this  mismanagement  is  causing  the  surrounding  planters  of 
cane  to  lose  confidence  in  the  concern  through  fear  that  they 
may  not  get  their  pay  for  the  cane  they  deliver,  and,  by  an 
amendment  to  the  bill,  made  on  the  day  of  the  hearing,  alleges 
that  the  concern  is  insolvent. 

Moved  thereunto  apparently  by  this  condition  of  things,  on 
the  28th  of  February,  1907,  the  real  owner  of  the  fee  and  re- 
version of  this  plant  filed  a  petition  of  intervention  in  the  prem- 
ises, setting  up,  in  substance,  that  this  contention  between  the 
parties  was  injuring  and  liable  to  injure  and  ruin  his  prop- 
erty, and  asserting  that  his  contract  was  made  with  the  com- 
n.  Poirro  Rico.— 28. 


434  PORTO  MOO 

Wilson  ▼.  Central  Altagracia. 

plainant  Castello  without  leave  to  him  to  transfer  it  to  any- 
body, and  he  therefore  asks  relief  against  both  sides  of  this 
controversy  and  to  have  the  lease  canceled  and  his  plant  and 
property  restored  to  him.  His  counsel  took  no  active  part  in 
the  hearing  for  the  appointment  of  a  receiver,  but  intimated 
that  he  waived  none  of  his  rights  and  might  yet  join  in  such  an 
application  or  make  one  in  his  own  behalf,  unless  he  should  be 
secured  in  some  way  by  a  proper  bond  against  loss  in  the  prem- 
ises. 

The  bill,  as  originally  filed,  contained  nothing  in  that  be- 
half, but,  by  an  amendment,  made  at  the  time  of  the  argument 
on  this  application  a  few  days  since,  an  allegation  was  added 
asserting  the  insolvency  of  the  respondent  corporation. 

We  have  looked  into  the  question  somewhat  and  we  find  the 
law  to  be,  as  laid  down  by  the  text  writers  and  set  forth  in  the 
decisions  of  the  courts,  that,  in  the  absence  of  statutes  direct- 
ing them,  courts  have  very  little  to  do  with  the  ordinary  busi- 
ness and  disputes  of  corporations.  Mr.  High,  in  his  work  on 
Receivers,  2d  ed.  §  288,  sets  forth  that — 

"It  is  to  be  observed,  at  the  outset,  that  the  general  jurisdic- 
tion of  equity  over  corporate  bodies  does  not  extend  to  the 
power  of  dissolving  the  corporation,  or  of  winding  up  its  af- 
fairs and  sequestrating  the  corporate  property  and  effects,  in 
the  absence  of  express  statutory  authority.  And  courts  of 
equity  will  not,  ordinarily,  by  virtue  of  their  general  equitable 
jurisdiction,  or  of  their  visitatorial  powers  over  corporate  bod- 
ies, sequestrate  the  effects  of  the  corporation,  or  take  the  man- 
agement of  its  affairs  from  the  hands- of  its  o^vn  officers  and  in- 
trust it  to  the  control  of  a  receiver  of  the  court,  upon  the  appli- 
cation either  of  creditors  or  shareholders.  And  while  equity 
may  properly  compel  officers  of  corporations  to  account  for  any 
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breach  of  trust  in  their  official  capacity,  jet^  in  the  absence  of 
statutes  extending  its  jurisdiction,  it  will  usually  decline  to  as- 
Bume  control  over  the  management  of  the  affairs  of  a  corpora- 
tion, upon  a  bill  filed  by  a  stockholder,  alleging  fraud,  misman- 
agement, and  collusion  on  the  part  of  the  corporate  authorities, 
since  such  interference  would  necessarily  result  in  the  dissolu- 
tion of  the  corporation,  and  the  court  would  thus  accomplish 
indirectly  what  it  has  no  power  to  do  directly.  The  remedial 
power  exercised  by  courts  of  equity,  in  such  cases,  ordinarily 
extends  no  further  than  the  granting  of  an  injunction  against 
any  special  misconduct  on  the  part  of  the  corporate  officers,  and 
although  the  facts  shown  may  be  sufficient  foundation  for  such 
an  injunction,  the  court  will  not  enlarge  its  jurisdiction  by 
taking  the  affairs  of  the  corporation  out  of  the  management  of 
its  ovm  officers,  and  placing  them  in  the  hands  of  a  receiver.^ 

The  text  writer  cites  a  large  number  of  authorities  to  sustain 
the  views  set  forth  in  the  above-quoted  section,  and,  in  §  292 
of  the  same  work,  he  further  states :  "It  has  already  been  shown 
that  courts  of  equity  proceed  with  extreme  caution  in  the  ap- 
pointment of  receivers  over  corporate  bodies,  imder  legislative 
enactments  enlarging  their  general  jurisdiction  for  this  pur- 
pose. And  in  proceedings  under  such  statutes,  mere  general 
allegations  in  the  affidavits  in  support  of  the  motion  for  a  re- 
ceiver, as  to  the  belief  of  affiants  that  great  frauds  have  been 
committed,  are  not  sufficient  ground  for  the  interference,  when 
it  is  not  stated  in  what  the  frauds  consist,  or  by  whom  they  were 
committed.** 

So,  therefore,  it  can  be  seen  that  courts  are  very  cautious 
about  interfering  in  such  matters,  even  when  they  have  been 
given  direct  legislative  authority  for  such  purpose,  which  ia 
not  the  case  here,  as  this  court  in  that  behalf  possesses  only  its 
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inherent  equity  jurisdiction  to  prevent  wrongs  and  correct 
frauds  in  proper  cases.  Mr.  Cook^  in  his  work  on  Corpora- 
tions, vol.  2,  4th  ed.,  §  746,  states  that — 

''The  law  is  well  settled  that  the  courts  have  no  power  to  re- 
.move  corporate  officers.  Nor  can  the  stockholders,  in  meeting 
assembled,  remove  the  officers.  It  is  also  well  established  that 
.a  court  of  equity  will  not  practically  remove  corporate  officers 
:b7  enjoining  them  from  performing  any  of  their  customaiy 
duties,  and  by  appointing  a  receiver  to  manage  the  corporate 
affairs. 

'The  appointment  of  a  receiver  as  a  remedy  for  the  frauds 
.or  ultra  vires  acts  of  the  directors  is  a  punishment  of  the  inno- 
cent and  complaining  party  for  the  acts  of  the  guilty  party. 
.As  was  well  said  by  an  Illinois  court:  'In  principle  this  is  very 
much  like  sending  the  creditor  to  jail  because  his  debtor  can- 
.not  pay  him;  and  is  so  opposed  to  that  spirit  of  justice  which 
pervades  all  the  true  doctrines  of  equity  jurisprudence  that  it 
.will' not  bear  discussion.'  '* 

Mr.  Cook  proceeds  further  to  show  that  it  is,  of  course,  con- 
ceded, that  a  court  of  equity  has  power  to  appoint  a  receiver 
where  there  is  such  fraud  or  dissension  as  makes  it  impossible 

•  for  the  corporation  to  ciarry  on  its  business  honestly  and  to  the 
advantage  of  its  stockholders,  but  that  such  receivership  should 

.  be  granted  rarely,  and  should  even  then  be  limited  in  time  and 
.extent,  so  far  as  is  consistent  with  its  purpose. 

In  vol.  23  of  the  Am.  &  Eng.  Enc.  of  Law,  2d  ed.  p.  1023,  it 
.  is  stated  that :    "The  subject  of  the  appointment  of  a  receiver 

•  for  a  corporation. on  the  ground  of  misconduct  of  officers  or 
.  directors  has  given  rise  to  much  apparent  conflict  in  the  cases. 

•  But,  however  much'  the  decisions  seem  to  differ  on  the  particu- 
;lar  facts,  the  rule  generally  recognized  is  that  a  corporation  will 
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be  placed  in  the  hands  of  a  receiver  for  the  misconduct  of  its 
officers  or  directors  only  when  necessary  to  preserve  the  prop- 
erty or  rights  of  creditors  or  stockholders.  The  mere  miscon- 
duct of  officers  of  a  corporation  is  not  sufficient  ground  for  the 
appointment  of  a  receiver,  as  a  court  of  equity  may  forbid  the 
misconduct  or  remove  the  officer  from  his  position,*' 

In  the  case  of  Leo  v.  Union  P.  B.  Co.  22  Blatchf.  22,  19 
Fed.  283,  it  is  clearly  set  forth  that  in  corporations^  witibin  the 
scope  of  the  corporate  authority,  the  majority  rules,  and  that 
those  who  become  members  of  a  corporation  consent  to  the  rule 
of  the  majority  within  the  powers  of  the  corporation.  It  is  also 
stated  that  when  any  stockholder  seeks  to  restrain  any  of  the 
doings  of  the  corporation,  he  must  show  due  diligence  on  his 
own  part  in  the  proper  direction  within  the  corporation,  to 
prevent  what  he  seeks  to  restrain. 

In  the  case  of  Griffing  v.  A.  A.  Griffing  Iron  Co.  96  Fed. 
577,  it  was  held  that  the  fears  of  a  complainant  stockholder 
that  the  corporation  itself  would  not  diligently  prosecute  a  suit 
against  one  of  its  own  officers,  owing  to  the  relation  of  the 
parties,  would  not  warrant  the  appointment  of  a  receiver  to  take 
charge  of  such  suit  without  a  clear  showing  of  laches  on  the  part 
of  the  corporation  in  that  behalf. 

The  Supreme  Court  of  the  United  States,  the  decisions  of 
which,  of  course,  are  binding  here,  has  had  occasion  to  construe 
the  matter  of  the  application  of  one  or  more  stockholders  for 
receivers  of  corporations,  etc  In  the  case  of  Dimpfell  v.  Ohio 
&  M.  R.  Co.  110  U.  S.  209,  28  L.  ed.  121,  3  Sup.  Ct.  Rep.  573, 
it  was  held  that:  ^'In  order  to  give  a  standing  in  a  court  of 
equity  to  a  small  minority  of  stockholders  contesting,  as  tdtra 
vires,  an  act  of  tJie  directors  against  which  a  large  majority 
makes  no  objection,  it  must  appear  that  they  have  exhausted  all 
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the  meanB  within  their  reach  to  obtain  redress  of  their  grievances 
within  the  corporation  itself,  and  that  they  were  stockholders  at 
the  time  of  the  transactions  complained  of,  or  that  the  shares 
have  devolved  on  them  since  by  operation  of  law." 

And  Mr.  Justice  Field,  delivering  the  opinion  of  the  eonrt 
in  that  case,  further  states:  '^Grievances,  real  and  substantial, 
must  exist,  and  before  an  individual  stockholder  can  be  heard, 
he  must  show,  in  the  language  of  this  court,  that  %e  has  ex- 
hausted aU  the  means  within  his  reach  to  obtain,  within  the 
corporation  itself,  the  redress  of  his  grievances  or  action  in  con- 
formity to  his  wishes.*  " 

One  of  the  most  recent  cases  in  that  court  is  that  of  Corbus 
V.  Alaska  Treadwell  Gold  Min.  Co.  187  U.  S.  455,  47  L.  ed. 
256,  23  Sup.  Ct.  Rep.  157,  decided  in  1902.  In  that  case,  Mr. 
Justice  Brewer^  delivering  the  opinion  of  the  courts  goes  into 
a  considerable  review  of  the  decisions  and  law  upon  this  subject, 
and  points  out  the  class  of  cases  in  which  such  an  action  will 
lie,  and  states :  ^'But,  in  addition  to  the  existence  of  grievances 
which  call  for  this  kind  of  relief,  it  is  equally  important  that 
before  the  shareholder  is  permitted,  in  his  own  name,  to  insti- 
tute and  conduct  a  litigation  which  usually  belongs  to  the  cor- 
poration, he  should  show,  to  the  satisfaction  of  the  court,  that 
he  has  exhausted  all  the  means  within  his  reach  to  obtain, 
within  the  corporation  itself,  the  redress  of  his  grievances,  or 
action  in  conformity  to  his  wishes.  He  must  make  an  earnest, 
not  a  simulated,  effort,  with  the  managing  body  of  the  corpo- 
ration, to  induce  remedial  action  on  their  part,  and  this  must 
be  made  apparent  to  the  court.  If  time  permits  or  has  per- 
mitted, he  must  show,  if  he  fails  with  the  directors,  that  he 
has  made  an  honest  effort  to  obtain  action  by  the  stockholders 
as  a  body,  in  the  matter  of  which  he  complains.    And  he  must 
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show  a  case,  if  this  is  not  done,  where  it  could  not  be  done,  or 
it  was  not  reasonable  to  require  it" 

It  would  appear  that  the  frequency  with  which  individual 
stockholders  attack  corporations  induced  the  Supreme  Court 
of  the  United  States  to  change  one  of  its  rules,  so  as  to  make  it 
necessary  for  a  stockholder,  before  being  permitted  to  proceed, 
to  make  a  showing  as  set  out  in  the  rule  as  thus  amended,  and 
even  then  the  opinion  proceeds  to  say :  ^This  court  will  exam- 
ine the  bill  in  its  entirety,  and  determine  whether,  under  all  the 
circumstances,  the  plaintiff  has  made  such  a  showing  of  wrong  on 
the  part  of  the  corporation  or  its  officers  and  injury  to  himself 
as  will  justify  the  suit  The  directors  represent  all  the  stock- 
holders, and  are  presumed  to  act  honestly  and  according  to 
their  best  judgment  for  the  interests  of  all.  Their  judgment 
as  to  any  matter  lawfully  confided  to  their,  discretion  may  not 
lightly  by  challenged  by  any  stockholder,  or,  at  his  instance, 
submitted  for  review  to  a  court  of  equity.  .  .  .  And  a 
court  of  equity  may  not  be  called  upon,  at  the  appeal  of  any 
single  stockholder,,  to  compel  the  directors  or  the  corporation  to 
enforce  every  right  which  it  may  possess,  irrespective  of  other 
considerations.  It  is  not  a  trifling  thing  for  a  stockholder  to 
attempt  to  coerce  the  directors  of  a'  corporation  to  an  act  which 
their  judgment  does  not  approve,  or  to  substitute  his  judgment 
for  theirs." 

It  appears  here  that  complainants  hold  but  a  small  minority 
of  the  capital  stock  of  the  respondent  corporation,  and  from  a 
careful  reading  of  the  bill  we  find  it  almost  impossible  to  draw 
any  other  inference  from  it  than  that  the  suit  is  the  result  of 
complainants'  inability  to  control  the  board  of  directors  or  the 
management  of  the  corporation  and  substitute  their  own  judg- 
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ment  in  that  behalf.    This,  of  course,  Ib  never  a  ground  for  the 
interference  of  a  court. 

The  charge  that  the  surrounding  cane  growers  are  loong 
confidence  in  the  concern  has  less  weight  when  one  considers 
that  one  of  the  first  apparent  effects  of  a  suit  such  as  this  is^ 
would  be  to  bring  that  condition  of  affairs  about  In  fact,  the 
intervention  in  the  suit  by  the  real  owner  of  the  property  tends 
to  the  inference  that  complainants  themselves  are  probably  the 
cause  of  more  injury  to  this  corporation  than  they  allege  in  the 
way  of  wrongdoing  against  it,  because  the  intervening  petition 
is  apparently  based  and  worded  upon  their  bill. 

It  may  not  be  out  of  place  for  the  court  to  intimate  here,  as 
it  did  during  the  oral  argument,  that  it  is  not  impressed  with 
the  showing  of  wrongdoing  made  in  this  bill;  and,  while  it 
could  undoubtedly  better  judge  as  to  the  real  facts  if  the  re- 
spondent corporation,  in  opposition  to  this  application  for  a 
receiver,  had  seen  fit  to  come  in  with  a  sworn  answer,  setting 
up  the  real  facts,  still  we  can  see  that  complainant  Wilson, 
who  is  probably  the  prime  mover  in  this  bill  and  application, 
is  not  the  only  person  who  has  rights  which  must  be  protected, 
and  that  courts  do  not  look  with  favor  upon  actions,  however 
justified  their  mover  may  believe  them  to  be,  when  they  can  only 
result  in  financial  ruin  to  others  having  perhaps  greater  inter- 
ests in  the  matter  in  controversy. 

If  wrongs  exist  and  the  board  of  directors  of  this  corporation 
fails  to  correct  them  this  court  can,  and  will,  do  so  if  they 
prove  to  be  of  a  kind  that  demands  correction,  whenever  a 
proper  bill  is  filed  in  that  behalf,  showing  such  refusal ;  but  it 
is  not  necessary  that  the  entire  management  of  a  corporation 
should  be  taken  away  from  it  and  the  rights  of  others  jeopard- 
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ized  by  the  appointment  of  a  receiver  in  order  to  accomplish 
this. 

Counsel  for  the  respondent  corporation^  during  the  oral  argu- 
ment,  laid  considerable  stress  upon  the  general  character  of 
the  allegations  of  the  bill  and  its  failure  to  point  out  in  what 
manner  wrong  was  being  done,  save  in  such  general  terms  as 
not  to  bring  it  within  the  rule  laid  down  by  the  Supreme  Court 
of  the  United  States.  After  careful  consideration,  we  feel  con- 
strained to  agree  with  this  contention,  in  the  light  of  the  author- 
ities above  quoted  and  of  others  which  the  court  has  examined. 

The  court  is  not  satisfied  from  the  bill  or  the  arguments 
made  at  the  hearing,  that  great  wrong  is  being  done  by  the  di- 
rectors or  officers  of  this  corporation,  or  that,  in  truth  and  in 
fact,  the  substance  thereof  is  being  wasted,  but,  on  the  contrary,, 
is  inclined  to  believe  that  the  trouble  has  arisen  largely  from 
incompatibility  between  complainant  Wilson  and  some  of  the 
directors  or  officers  of  the  concern,  and  that  the  enterprise, 
though  having  difficulties  to  surmount,  is  a  promising  one  for 
profit  in  the  future,  and  we  venture  the  hope  that  the  expres- 
sion of  these  views  may  induce  all  parties  concerned  to  so  act 
that,  through  mutual  forbearance,  good  may  result,  litigation 
cease,  and  the  intervening  petitioner  be  induced  to  withdraw 
his  complaint,  so  that  the  enterprise  may  proceed  as  intended^ 
to  the  advantage  of  all  concerned. 

Therefore  the  application  for  a  receiver  will  be  denied,  and^ 
unless  the  bill  is,  within  ten  days,  amended  so  as  to  bring  it 
within  the  rule  laid  down  by  the  Supreme  Court,  supra,  it  will 
stand  dismissed  as  to  the  respondent  corporation,  but  this  hold- 
ing will  in  no  manner  affect  the  rights  of  the  intervening  peti- 
tioner, to  which  both  complainants  and  respondent  will  have  to 
plead  or  answer  within  the  proper  time. 
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JOSfi  FRANCISCO  ESTEVES  AND  HIS  WIFE,  DO^A 
ENDINA  WOLCKERS  DE  ESTEVES,  Complainiinte, 

V. 

SUCRERIE  CENTRAL  COLOSO  DE  PUERTO  RICO, 

Respt 


San  Juan,  Equity,  No.  421. 

1.  An  unliquidated  demand  growing  out  of  a  transaction  oonoeming  whieh 

a  contract  has  been  made  between  the  parties  can  be  set  off  against 
an  action  on  the  contract. 

2.  A  contract  will  not  be  set  aside  as  unconscionable  unless  it  appears  to 

be  clearly  so,  nor  if  an  adequate  remedy  exists  at  law. 

3.  Plaintiff  in  the  law  action  sought  to  recover  on  the  contract.     Defend- 

ant's bill  to  enjoin  the  law  action  alleged  that  plaintiff  was  failing 
to  make  certain  payments  provided  for  by  the  contract,  in  order  to 
coerce  defendant  into  paying  the  account.  A  demurrer  to  the  bill 
will  be  held  in  abeyance  until  the  suit  at  law  is  disposed  of. 

Statement  and  Order  filed  March  14,  1907. 


Messrs.  Sweet,  Eossy,  &  Campillo,  for  complainants. 

F.  H.  Dexter,  Esq.,  for  defendant 

RoDBY,  Judge,  delivered  the  following  opinion: 

The  court  has  examined  the  record  in  this  case  with  consid- 
erable care  and  has  also  examined  the  very  large  number  of 
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authorities  cited  by  counsel  for  complainants  in  support  of  his 
argument  for  the  bill  and  against  the  demurrer  filed  thereto. 
The  bill  is  filed  to  cancel  a  contract  entered  into  between  the 
parties  about  two  years  ago^  on  the  ground  that  it  is  uncon- 
scionable and  oppressive,  and  for  an  injunction  to  restrain  the 
prosecution  of  a  suit  at  law  growing  out  of  the  same  matter, 
which  is  numbered  418  on  the  law  calendar,  and  to  cancel  a 
mortgage  existing  on  certain  property  of  complainants  in  favor 
of  respondent. 

The  court  has  examined  the  contract  in  question,  and  while 
it  is  apparently  very  favorable  to  the  respondent  here,  and, 
to  an  extent,  unjust,  harsh,  and  oppressive  against  the  com- 
plainants, we  are  not  prepared  to  say  at  this  time  that  it  is 
8D  unconscionable  or  unilateral  that  it  ought  to  be  set  aside,  the 
mortgage  that  accompanies  it  canceled,  and  the  suit  at  law  en- 
joined. 

The  court  is  of  opinion  that  the  equities  are  largely  with 
the  complainants  because  of  the  contract  in  question;  and  is 
further  of  the  opinion  that,  under  §  111  of  the  Code  of  Civil 
Procedure  of  1904,  a  claim  for  substantial  damages  which 
these  complainants  allege  to  have  against  the  respondent,  and 
which  arises  out  of  this  same  transaction  because  of  the  failure 
of  respondent  to  receive  and  grind  complainants'  cane  at  the 
proper  season,  can  be  interposed  as  a  counterclaim,  even  though 
imliquidated,  in  the  suit  at  law  between  the  parties,  and  there- 
fore we  have  this  day  overruled  the  demurrer  in  that  case. 

It  is  alleged  in  the  bill  here  that  this  respondent  is  refusing 
to  proceed  with  the  furnishing  of  moneys  for  the  plarting  of 
t'omplainants'  cane  crop,  so  as  to  coerce  complainants  into  pay- 
ment of  an  account  sued  for  in  said  action  at  law,  and  for  that 
reason  the  demurrer  in  this  equity  suit  will  be  left  in  abeyance 
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for  the  time  being  until  the  suit  at  law  has  been  disposed 
of,  and  if  the  question  of  their  mutual  claims  for  damages  shall 
be  settled  in  that  suit,  and  the  parties  do  not  thereafter  agree, 
the  court  reserves  the  ri^t  to  take  such  further  action  towardt. 
the  enforcement  of  the  contract  mentioned  in  this  bill  or  ita- 
cancelation,  as  may  be  just  thereafter.  Proper  orders  will  be 
entered  in  accordance  herewith. 


NATHANIEL  A.  WALCOTT 

V. 

JOHN  H.  HANAFOED. 


San  Juan,  Equity,  Ko.  212. 

Bill  for  an  accounting.    See  opinion  for  facts  showing  verbal 
and  right  to  an  accounting. 

Opinion  filed  March  20,  1907. 


/.  F.  P.  des  Oarennes,  Esq.,  solicitor  for  plaintiff. 

Joseph  Anderson,  Jr.,  Esq.,  solicitor  for  defendant 

RoDEY,  Judge,  delivered  the  following  opinion: 

The  parties  are  citizens  of  the  United  States.  Complainant 
filed  his  bill  October  5,  1903,  alleging  a  partnership  with  re- 
spondent and  stating  its  details,  and  praying  for  an  accounting 
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between  the  parties  in  the  usual  manner.  •  A  large  amount  of 
unnecessary,  and  what  appears  to  the  court,  after  an  examina- 
tion of  it,  to  be  dilatory  and  frivolous  pleading,  occurred  in  the 
case  during  more  than  three  years  thereafter  before  coming  to 
an  issue. 

The  answer  admits  the  partnership,  but  denies  that  respond- 
ent was  to  furnish  any  money  in  connection  therewith,  and  al- 
leges that,  although  he  was  to  share  equally  in  the  profits,  he 
was  not  to  be  liable  for  any  losses,  save  out  of  the  profits,  and 
that  a  certain  contract  he  had  with  one  Pedro  Zorilla,  which 
he  turned  over  to  the  partnership,  was  his  contribution  thereto, 
and  that  if  he  did  furnish  any  money  to  the  concern,  he  was  to 
be  allowed  6  per  cent  per  annum  on  it,  and  that  he  did  so  fur- 
nish a  large  amount  of  money.  He  admits  that  there  was  no 
time  fixed  for  the  partnership  to  continue,  and,  in  a  general 
way,  avoids  every  other  allegation  of  the  bill  and  sets  up  the 
fact  of  sending  a  lot  of  remittances  from  Boston  to  San  Juan 
to  pay  for  cigars  received,  etc.,  etc.,  and  denies  that  he  owes 
anything  at  all  to  the  complainant,  and  denies  selling  out  the 
entire  business  without  the  consent  or  knowledge  of  the  com- 
plainant, and  asserts  that  he  gave  him  full  information  in  that 
behalf. 

On  the  18th  day  of  March,  1907,  the  cause  came  on  for  trial 
before  the  court,  in  open  session,  without  the  intervention  of  an 
examiner  or  master,  the  parties  being  duly  represented,  when 
a  complete  trial  and  accounting  were  had  in  the  premises.  The 
oral  evidence  was  all  noted  by  the  court  stenographer,  but  is 
not  written  out,  as  it  is  too  voluminous,  and,  the  matter  being 
so  fresh  in  the  mind  of  the  court,  the  findings  of  fact  and  law 
are  made  without  the  necessity  of  such  transcript,  as  the 
stenographer  has  read  to  the  court  such  portions  of  the  evidence 
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as  there  is  any  doubt  about.  The  books  and  correspondence  of 
the  parties  wore  brought  into  court  for  its  inspection,  and,  in 
addition,  a  very  large  amount  of  communications  in  the  way  of 
letters  between  the  parties  was  submitted.  Both  the  complain- 
ant and  respondent  were  examined  by  counsel  and  the  court  at 
length,  and  other  witnesses  were  introduced  in  the  premises; 
also  a  couple  of  expert  bookkeepers,  who  had  previously  been 
over  the  books,  testified  for  the  information  of  the  court,  so 
that  we  feel  we  are  thoroughly  informed  with  reference  to  the 
facts  and  the  rights  of  the  parties.  The  following  is  a  state- 
ment of  the  essential  facts  in  the  case,  and  an  argument  aii>1 
findings  based  on  the  same : 

The  complainant  had  been  in  the  furniture  business  at 
Portsmouth,  New  Hampshire,  previous  to  1901,  and  the  re- 
spondent was  a  traveling  man  at  that  time  in  that  vicinity.  In 
this  manner  they  became  acquainted.  Shortly  afterwards,  the 
respondent,  in  the  course  of  events,  came  to  Porto  Eioo  and 
got  employment  as  an  internal  revenue  agent  on  the  island, 
located  at  Vega  Baja,  but  kept  up  communication  with  com- 
plainant. Shortly  afterwards,  complainant,  probably  from  ac- 
counts of  Porto  Rico  received  from  respondent,  came  to  the 
island  as  his  guest.  After  remaining  here  some  weeks,  the  par- 
ties had  some  talk  about  engaging  in  the  commission  business ; 
that  is,  to  bring  goods  from  the  States  to  Porto  Eico,  and  vice 
versa.  At  first,  respondent  was  rather  reluctant  about  enter- 
ing the  business,  seeming  to  think  that  other  partners  engaged 
in  other  enterprises  on  the  island  with  him  ought  to  have  the 
privilege  of  engaging  in  any  new  business  with  him,  rather  than 
the  complainant.  They  made  a  trip  to  the  States  together,  and 
after  respondent  saw  his  partners  there  and  they  declined  to 
enter  the  new  business,  negotiations  were  again  opened  between 
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these  parties  at  the  city  of  Boston  or  its  vicinity,  where  it  ap- 
pears the  homes  of  both  are.  They  finally  agreed  to  com- 
mence a  commission  business.  The  partnership  agreement  was 
entirely  verbal,  no  written  articles  ever  having  been  entered 
into  and  no  definite  time  for  its  duration  having  been  fixed. 

Complainant  claims  that  the  primary  capital  was  to  be 
$1,600  on  the  part  of  each,  that  they  were  to  share  equally  in 
the  profits  or  losses,  and  each  to  give  his  time,  or  as  much  there- 
of as  might  be  necessary,  to  the  affairs  of  the  concern.  Com- 
plainant supports  his  statement  that  the  capital  was  to  be  equal,, 
by  letters  from  respondent  and  by  the  evidence  of  one  Dr.  Cod- 
ding, who  was  one  of  the  partners  engaged  in  other  enterprises 
with  respondent.  Respondent  was  acquainted  in  the  island  prev- 
ious to  complainant's  coming  from  the  States,  with  a  cigar  manu- 
facturer named  Zorilla,  and,  on  the  trip  to  the  States,  took 
some  samples  of  this  man's  cigars  with  him  with  a  view  to  in- 
troducing the  goods  to  the  trade.  Respondent  claims  that  he 
had  a  definite  contract  with  this  cigar  manufacturer  to  handle 
his  whole  product,  which  was  considered  as  a  valuable  asset, 
and  that  in  consideration  of  this  fact  and  of  the  fact  that  re- 
spondent spoke  some  Spanish,  complainant  had  agreed  to  fur- 
nish all  the  capital  for  the  enterprise  and  that  the  respondent 
should  not  be  required  to  furnish  any.  This  latter  statement 
complainant  emphatically  denies. 

They  proceeded  to  business  and  it  developed  in  its  course  that 
little  or  no  business  was  done,  save  the  handling  of  these  cigars. 
Between  four  and  five  hundred  gallons  of  bay  rum  were  bought 
in  Porto  Rico  and  shipped  to  the  States,  and  something  like  a 
hundred  dozen  ladies'  belts  were  also  purchased  here  and  sent 
North.  The  parties  opened  an  office  in  Boston,  of  which,  by 
agreement,  respondent  took  charge,  and  another  office  in  San 
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Juan,  Porto  Rico,  of  which  complainant  took  charge.  A  large 
quantity  of  these  cigars  was  manufactured  and  shipped  to 
Boston,  where  respondent  received  them,  and,  with  the  aid  of 
his  brother,  who  had  been  engaged  as  salesman  and  clerk,  were 
sold  to  the  trade  largely  through  commission  men,  to  whom  10 
per  cent  was  paid  for  their  trouble.  Several  trips  were  made 
to  the  island  by  respondent  from  Boston,  and  by  complainant 
to  the  States  from  San  Juan.  The  business  continued  from 
about  the  fall  of  1901  to  the  summer  of  1902,  and  then  dragged 
along  until  about  June,  1903,  when  it  finally  ceased  so  far  as  ac- 
tive  business  was  concerned.  Towards  the  end  of  the  active  por- 
tion of  the  business,  quite  a  large  stock  of  cigars  remained  on 
hand  in  the  customhouse  at  New  York,  as  respondent  claims,  but 
complainant  did  not  know  whether  they  were  there  or  in  re- 
spondent's custody  at  Boston. 

Some  trouble  arose  during  the  conduct  of  the  business,  owing 
to  the  fact  that  there  had  been  some  sort  of  an  agreement  to 
take  not  more  than  about  60,000  cigars  per  month  from  this 
manufacturer,  but  the  latter  kept  increasing  the  quantity  month 
per  month,  sometimes  delivering  as  high  as  180,000  cigars  in 
a  single  month.  As  this  firm  was  his  sole  source  of  sale,  he 
had  to  have  large  weekly  amounts  of  cash  to  pay  his  help,  and 
the  procuring  of  which  shortly  began  to  embarrass  the  firm  and 
necessitated  a  whole  lot  of  cabling  from  San  Juan  to  Boston, 
week  per  week,  for  money  to  pay  him.  The  expenses  of  the 
firm  ran  heavy  on  account  of  this  expense  of  cabling  and  on 
account  of  the  difficulty  in  placing  the  goods  in  and  around 
Boston,  and  the  heavy  commissions  paid  to  agents,  as  well  as 
the  heavy  expense  of  trips  to  and  from  the  States  by  the  re- 
spective parties,  and  because  this  manufacturer  kept  sending 
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in  too  many  high-priced  cigars,  and  not  enough  of  cheaper 
grades. 

Two  sets  of  books  were  kept,  one  at  the  San  Juan  end  by 
complainant  and  the  other  at  the  Boston  end  by  respondent^ 
the  latter's  brother  being  the  bookkeeper  there.  The  books  at 
the  San  Juan  end  appear  to  have  been  honestly  and  correctly 
kept  The  same,  under  the  evidence,  cannot  be  said  with  cer- 
tainty for  the  Boston  end. 

Each  of  the  partners,  within  two  or  three  months  after  be- 
gimiing  business,  had  furnished  considerable  capital  to  the 
same.  The  complainant  had  his  $1,500  in  the  concern  in  a 
short  time,  and  the  respondent  also  had  that  amoimt  in  it  some 
time  later.  At  the  final  examination  of  the  books,  it  was  found 
that  the  complainant  had  altogether  furnished  the  sum  of 
$843.35  to  the  capital  stock  in  excess  of  the  sum  contributed 
by  respondent;  and  further,  was  entitled  to  a  credit  of  $410 
as  against  respondent,  making  a  total  of  $1,253.35,  which  he  is 
entitled  to  out  of  the  assets,  if  any. 

The  Boston  books  contain  many  items  of  expense  that  are 
arbitrary  in  the  manner  they  are  entered,  not  showing  what 
they  were  used  for,  save  that  it  was  "expense,"  but  respondent 
claims  they  were  all  legitimate. 

In  about  July,  1903,  after  respondent's  brother,  the  clerk  at 
Boston,  had  written  a  letter  to  complainant  at  San  Juan,  tell- 
ing him  he  had  better  come  to  Boston  and  look  after  his  affairs, 
as  his  brother  was  not  attending  to  business  properly,  com- 
plainant at  once  went  to  the  States,  and,  when  he  got  there, 
found  that  respondent  had  left  for  San  Juan.  He  therefore 
returned  shortly  thereafter  and  met  him  here.  Complainant 
claims  that  during  the  conversation  which  then  took  place,  re- 
'spondent  told  him  that  he  had  some  $1,200  in  cash  on  hand, 
JI.  FOBTO  Rioo. — 29. 
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belonging  to  the  finn,  and  would  give  him  $600  of  it^  and  tiiat 
should  end  matters  between  them.  Complainant  states  that  at 
this  time  respondent  told  him  nothing  with  reference  to  the 
business  at  Boston,  when,  as  it  afterwards  developed,  the  latter 
had  at  that  time,  without  notice  to  complainant,  given  over  the 
entire  stock  of  goods  on  hand  in  Boston  to  this  brother,  who  was 
without  means,  for  the  latter's  notes,  and  sold  him  the  entire 
stock  of  cigars  on  hand,  amounting  to  something  over  a  hundred 
thousand,  as  well  as  the  office  furniture,  for  an  alleged  amount 
of  $1,850. 

After  the  bringing  of  this  suit,  counsel  for  complainant  called 
on  counsel  for  respondent  and  asked  for  the  Boston  books, 
which  were  delivered  to  him.    Complainant^s  counsel  and  him- 
self, as  well  as  an  expert,  proceeded  to  examine  the  books,  and 
after  having  worked  on  the  same,  off  and  on,  for  three  or  four 
weeks,  respondent  demanded  the  books  back,  as  he  needed  them. 
They  were  delivered  to  him,  as  complainant  testifies,  for  a  few 
days,  but  when  complainant  went  after  them  again  he  could 
only  obtain  his  own  San  Juan  books,  and  the  others  were  not 
thereafter  delivered  to  complainant's  side  of  the  case  until  two 
or  three  days  before  the  beginning  of  this  trial.     On  getting 
possession  of  the  books  again,  complainant  proceeded  to   re- 
examine them  with  the  same  expert  that  had  helped  his  side  to 
examine  them  three  years  ago,  and  he  found  that  in  the  account 
of  respondent  and  the  account  of  the  clerk,  his  brother,  there 
had  been  many  changes,   erasures,   and  additions  made.     A 
great  deal  of  conflict  of  evidence  occurred  over  this.     Com- 
plainant claimed,  and  in  this  he  was  supported  by  the  expert, 
that  the  books  had  been  changed  since  they  first  saw  them,  and 
erasures  made  so  as  to  affect  the  relative  rights  of  the  parties, 
Eespondent  emphatically   denied  thid.     The  court  examined 
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both  parties  and  their  witaesses  at  length  on  this  subject  and 
examined  the  books  and  the  claimed  erasures  thereon^  and  un- 
hesitatingly states  that  it  is  true,  and  so  finds  the  fact  to  be. 
They  were  so  altered  and  changed. 

It  appears  that  complainant,  on  one  of  his  trips  to  San  Juan, 
borrowed  money  from  his  father  to  pay  his  expenses,  and  about 
the  time  that  the  business  ended,  in  the  early  part  of  the  summer 
of  1903,  sent  a  draft  on  the  firm  to  his  father,  and  a  check  also 
against  the  firm's  funds  in  the  bank,  each  for  $175,  with  a  view 
to  having  his  father  collect  that  amount  from  the  firm.  Re- 
spondent claims  that  about  this  time  they  had  a  lot  of  cigars 
in  customhouse  hond  at  New  York,  and  the  year  within  which 
they  were  permitted  to  lie  there  was  about  up  and  they  had  to 
be  taken  out,  and  that  he  had  sent  the  firm's  check  for  some 
$280  to  New  York  for  that  purpose,  and  that  therefore,  when 
complainant's  father  presented  these  two  $175  orders  for  cash, 
the  check  was  paid  at  the  bank  and  the  draft  was  accepted,  but 
not  paid,  as  there  was  a  three-day  limit  on  it.  That  in  the 
meantime  he,  respondent,  stopped  payment  on  it  so  as  to  leave 
the  check  sent  to  New  York,  good,  because  there  were  not  funds 
enough  in  the  bank  to  pay  that  check  and  these  two  $175  items 
called  for  by  complainant  through  his  check  and  order.  Ee- 
spondent  states  that  he  then  feared  that  complainant  was  trying 
to  take  possession  of  the  business  and  cash,  and  he  at  once  took 
out  the  entire  cash  from  the  bank  where  it  was  and  placed  it  in 
another  bank  where  he  had  a  private  account,  and  then  put 
some  of  his  own  cash  with  it,  wired  to  New  York  and  got  back 
the  check  which  he  had  sent  there,  and  sent  a  new  one  on  his  own 
bank  to  pay  the  amount  due,  and  got  the  cigars  out  of  bond. 

Bespondent  further  testifies  that  he  then  at  once  made  this 
9ale  to  his  brother,  who  had  a  small  cigar  stand  in  the  Colonial 
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building  in  Boston,  and  that  thereafter  his  brother  paid  all  but 
a  small  portion  of  one  of  his  notes,  which  amounted  to  $850, 
and  still  owes  the  other  thousand  dollars  for  the  something  moie 
than  a  hundred  thousand  cigars  which  he  sold  him. 

•Bespondent  also  testified  that  complainant  did  not  properlj 
manage  the  San  Juan  end  of  the  business,  and  permitted  the 
cigar  manufacturer  on  the  island  to  send  very  few  of  a  cheap 
grade  of  cigars,  which  were  the  best  sellers  and  the  most  profit- 
able, and,  instead,  to  send  laige  quantities  of  an  expensive  kind 
which  were  not  profitable  and  which,  in  fact,  could  not  be  sold 
at  all,  and  that  the  large  supply  on  hand  at  the  end  of  active 
business  was  composed  almost  entirely  of  these  expensive  kinds. 

Considerable  evidence  was  introduced  in  the  case  by  both 
sides  about  this  sale  by  respondent  to  his  brother,  and  from  it, 
the  court  unhesitatingly  states  that  the  whole  transaction  with 
the  brother  as  to  the  final  sale  of  these  cigars  is  tainted  with 
legal  fraud  and  collusion,  as  against  the  rights  of  the  complain-  * 
ant  and  the  partnership,  and  therefore  discards  the  same  and 
holds  respondent  liable  to  the  partnership  for  the  value  of  the 
quantity  of  cigars  which  the  evidence  of  the  experts  shows  to 
have  been  on  hand,  or  that  ought  to  have  been  on  hand,  at  the 
end  of  active  transactions  between  the  parties.  The  court  also 
holds  that  it  is  impossible  to  state  exactly  what  the  legitimate 
expenses  that  could  be  charged  against  the  partnership  at  the 
Boston  end  were,  but  is  satisfied  that  some  of  the  charges 
against  the  partnership  were  at  least  not  necessary,  and  that 
therefore  the  respondent  has  probably  obtained  advantage  in 
that  regard. 

We  therefore  feel  constrained  to  hold,  and  do  hold  and  find, 
that  the  partners  had  exactly  equal  rights,  and  were,  under 
their  agreement,  to  furnish  equal  capital  in  the  premises,  and 
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therefore  the  profits  and  losses  must  be  shared  equally,  and  re- 
spondent is  not  entitled  to  have  his  capital  back,  with  interest 
thereon,  as  he  has  claimed ;  and  we  find  that  the  following  state- 
ment made  by  the  expert  who  examined  the  books  and  testified 
in  the  cause  shows  the  true  relation  between  the  parties,  and 
shows  the    amount    complainant  can  claim  from  respondent, 
counting  the  goods  at  cost  value : 
Excess  contributions  from  complainant,  $    843.35 
Add  $240  erroneously  charged  to  com- 
plainant personally  in  San  Juan, 
less  $75  charged  to  expense  in  Bos- 
ton,            165.00 

Add  difference  between  amount 
charged  by  respondent  to  expense 
on  weekly  items  of  $485  and  $240 
received,   •        245.00 


Value  at  cost  price  of  sale 

of  cigars  to  respondent's 

brother, $2,767.75 

Less    above    amount    first 

due  complainant^  ••••••     1,253.35 


$1^253.35 


$1,514.40 

One  half  due  complainant •  •  •  •  •  757.20 

One  half  of  cash  on  hand,  ($143.50) 71.75 

One  half  accounts  receivable,  afterwards  collected, 

($174.50)    87.25 


$2,169.55 
We  therefore  find  that  the  complainant  is  entitled  to  recover 
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of  and  from  the  respondent,  on  the  equities  between  them,  the 
fiom  of  $2,169.55,  together  with  his  costs  in  this  behalf  laid  out 
and  expended,  and  that  he  have  execution  therefor.  A  proper 
decree  will  be  entered  accordingly  in  the  premises. 


'ADOLFO  SIXTO 

V. 

MARIA  MELENDEZ  MALDONADO. 


(San  Juan,  Equitj,  No.  159. 

1.  Persons  declared  heirs  ab  intestato  of  another  cannot,  within  ftn  yean 

thereafter,  dispose  of  the  real  estate  of  decedent,  except  subject  to  the 
claims  of  other  persons  claiming  also  to  be  heirs. 

2.  Purchasers  during  that  time  take  with  notice,  and  this  without  regard 

to  the  good  faith  of  the  transaction. 

3.  A  cautionary  notice  on  the  books  of  the  registrar  of  property  is  notice 

to  subsequent  purchasers,  although  canceled  of  record,  if  the  act  of 
cancelation  has  been  appealed  from  and  is  subsequently  held  void. 

4.  Sections  1266  of  the  Civil  Code  and  36  and  37  of  the  mortgage  law  have 

no  application  to  an  action  brought  by  a  person  claiming  as  heir 
ab  intestato  of  anothe^,  although  such  an  action  may  involve  the 
decision  of  the  invalidity  of  a  conveyance  for  lack  of  consideration  and 
as  simulated. 

6.  The  remedy  in  such  a  case,  involving,  as  it  does,  the  correction  of  an 

entry  on  the  books  of  the  registry  of  property,  is  in  the  Federal  court, 
on  its  equity  side. 
G.  Section  1261  of  the  Civil  Code  of  Porto  Rico  is  not  binding  on  the 
United  States  district  court. 

7.  Persons  through  whom  title  to  land  has  passed,  but  having  no  present 
.  Interest  therein,  and  who  are  not  to  be  affected  by  the  decree,  are  not 

necessary  parties. 

8.  When  the  bill  specifically  waives  an  answer  under  oath,  but  the  answer 
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is  neTertheless  sworn  to,  two  witnesses,  or  one  and  oorroboratiTe  eri- 
denofl^  are  not  necessary  to  overcome  the  allegations  of  the  latter. 

Opinion  filed  March  21,   1907. 


if.  B.  E.  Pettingill,  Esq.,  solicitor  for  plaintiiL 
Joseph  Anderson,  Jr.,  solicitor  for  defendant. 
RoDBTy  Judge,  delivered  the  following  opinion: 

The  bill  in  this  case  was  filed  by  the  complainant  in  Septem- 
ber,  1902y  to  have  the  court  affirm  his  title  as  heir  ah  intestato 
of  his  father,  Manuel  Sixto,  to  an  undivided  half  interest  in 
a  house  and  lot  situated  in  the  town  of  Isabela  Segunda,  in  the 
island  of  Vieques,  oflF  the  east  coast  of  Porto  Rico,  and  to  cause 
the  same  to  be  partitioned  and  his  portion  set  off  to  him,  or,  in 
€ase  of  its  proving  to  be  impossible  to  do  that,  for  the  appraise- 
ment and  sale  of  the  premises  in  the  usual  manner,  and  for 
other  relief  as  might  be  necessary. 

A  great  deal  of  dilatory  and  other  pleading  in  the  cause  has 
taken  place  and  a  whole  lot  of  unnecessary  delay,  but  most  of 
it  probably  due  to  other  litigation,  about  other  phases  of  the 
same  subject-matter,  has  been  indulged  in  since  the  filing  of  the 
bill.  The  cause  finally  came  to  trial  before  the  court  on  the 
25th  day  of  February,  1907,  at  which  time  both  sides  were 
properly  represented,  exhibits  introduced  and  evidence  taken, 
which  was  afterwards  transcribed  from  the  stenographer's 
notes,  and  the  cause  is  now  before  the  court  for  final  findings 
and  decision  on  the  merits.  An  understanding  of  the  situation 
necessitates  the  making  of  the  following 
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For  many  years  previous  to  November  27,  1892,  tliere  had 
lived  on  said  island  of  Vieques  a  man  named  Manuel  Sixto, 
who  died  intestate  on  that  date  without  forced  heirs,  leaving 
some  property  and  two  natural  children  by  different  mothers, 
one  of  whom^  named  Adolfo  Sixto,  is  the  complainant,  and  the 
other  is  named  Maria  Belen  Sixto,  both  of  whom  were  probably 
of  legal  age  at  the  time  of  his  death*  The  first  mentioned, 
the  boy,  at  the  time  of  the  death,  was,  as  it  appears,  absent  and 
living  in  the  island  of  St.  Thomas. 

Shortly  after  the  father's  death,  the  daughter,  Marfa  Belen 
Sixto,  who  was  then,  and  ever  since  has  been,  living  at  said 
Isabela  Segunda  with  this  respondent,  who  is  her  mother,  ap- 
plied to  the  proper  court  at  Humacao  in  Porto  Rico,  without, 
as  it  seems,  mentioning  the  existence  of  complainant,  her  half- 
brother,  although  she  knew  all  about  him  (as  she  had  written 
him  after  their  father's  death),  and,  on  November  21, 1893,  had 
herself  declared  heir  ah  intestato  of  her  said  father,  but  the 
decree  so  declaring  her  heir  stated,  as  it  seems  it  had  to  do  under 
the  law,  that  it  was  done  "without  prejudice  to  others."  Four 
days  later,  on  November  25,  1893,  she  took  possession  of  all  the 
property,  lands,  chattels,  and  cash,  including  the  house  and  lot 
in  question,  belonging  to  the  deceased,  that  had  been  in  posses- 
sion of  an  administrator  theretofore  appointed.  The  previous 
day,  November  24,  1893,  this  half-brother  (the  complainant 
here)  came  into  the  same  court  and  made  application  to  be  de- 
clared heir  also,  jointly  with  his  said  half-sister,  but  as  to  this 
she  strenuously  opposed  him.  While  he  was  prosecuting  one 
phase  of  this  claim,  and  on  June  4,  1894,  he  had  a  cautionary 
order  of  court  issued  to  the  registrar  of  property  of  that  dis- 
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triet  (althougb  it  appears  that  this  was  not  necessary  under 
the  law),  to  prevent  transfers  of  deceased's  property  against 
his  rights.  This  cautionary  notice  was  filed  with  the  registrar 
eight  days  later,  on  June  12,  1894.  The  court  denied  his  ap- 
plication to  be  declared  an  heir,  on  some  technical  ground,  hold- 
ing that  he  ought  to  bring  some  sort  of  a  ^'contentious''  suit  in 
the  premises,  rather  than  a  direct  application.  He  took  an  ap- 
peal from  this  holding  (although  he  afterwards,  it  seemh,  be- 
gan the  other  suit),  and  prayed  that  the  appeal  be  considered 
also  as  a  supersedeas,  to  hold  the  warning  notice  as  to  the  prop- 
erty in  force.  The  court  granted  the  main  appeal,  but  denied 
the  supersedeas  effect  of  it,  whereupon  he  also  appealed  from 
that  denial.  The  main  bone  of  contention  at  this  stage  of  the 
controversy  was  a  debt  due  the  father's  estate,  of  some  16,000 
pesos  from  one  Laureano  Sarria. 

It  is  unnecessary  to  detail  the  history  of  the  litigation  that 
occurred  between  these  natural  children  and  Sarria  within 
the  following  few  years  over  this  heirship  and  property,  as  it 
is  not  ended  even  yet  as  to  Sarria,  but  it  was  a  hard-fought 
contest  comprised  in  many  protests,  suits,  appeals,  remandings,. 
orders  on  contempt,  etc,  in  this  and  the  local  courts.  One  phase 
of  it,  a  suit  by  this  same  complainant  against  Sarria,  was  tried 
in  this  court  in  November,  1902  (1  Porto  Rico  Fed.  Rep.  181),, 
and  thereafter  carried  to  the  Supreme  Court  of  the  United 
States  (196  U.  S.  175,  49  L.  ed.  436,  25  Sup.  Ct.  Rep.  186),. 
where  will  be  found  a  statement  and  opinion  by  Mr.  Justice  Day 
of  that  court,  giving  concisely,  virtually  the  whole  history  of  the 
legal  battle  of  these  two  illegitimate  children  over  their  father's 
estate,  and  settling  various  points  of  Porto  Rican,  and  other  law 
in  the  matter^  all  of  which  is,  of  course,  when  applicable,  binding 
heie. 
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Adolf o  SixtOy  in  the  appellate  tribunals  of  the  island,  su<^ 
ceeded  in  having  himself  declared  an  equal  heir  with  the  said 
Maria  Belen  Sixto,  and  entitled  to,  and  owner,  since  the  date 
of  his  father's  death,  of  an  undivided  moiety  of  the  estate  with 
his  said  half-sister,  and  also  succeeded  in  having  the  action  of 
the  lower  local  tribunal  at  Humacao,  in  canceling  and  suspend* 
ing  his  cautionary  notice  on  the  registry  as  aforesaid,  de- 
clared to  be  null  and  void,  and  establishing  the  effect  of  said 
cautionary  or  lis  pendens  notice,  whatever  it  may  be  called, 
certainly  as  to  the  proceeding  with  Sarria,  from  the  date  of 
its  issue  in  the  first  instance. 

After  Maria  Belen  Sixto  had  thus  taken  possession  of  all  of 
the  estate  of  the  deceased,  she  continued  the  contest  in  the  courts 
against  this  complainant's  right  to  any  share  thereof,  and 
finally,  on  August  30,  1894,  managed  to  get  his  cautionary 
notice  set  aside,  and  the  same  was  canceled  on  the  registry  on 
September  3d  of  that  year,  where  it  had  remained  for  nearly 
three  months,  but  complainant  on  that  same  day  took  an  ap- 
peal from  the  order  canceling  it,  which,  as  indicated,  he  after- 
wards won.  However,  some  eight  days  thereafter,  on  Septem- 
ber 11,  1894,  the  said  Maria  Belen  Sixto  deeded  the  whole  of 
this  house  and  lot  to  one  Genaro  Morenglan  y  Negron,  a  neigh- 
bor, for,  as  it  is  alleged,  the  sum  of  3,000  pesos  of  the  then  cur- 
rent money.  There  was  some  irregularity  about  the  deed,  so 
they  made  an  additional  instrument  on  September  19th  cor- 
recting it  This  deed  was  recorded  in  the  proper  registry  office 
a  little  over  a  month  thereafter,  on  October  24,  1894.  Five 
months  later,  on  February  19,  1895,  this  grantee,  Genaro 
Morenglan  y  Negron,  after  having  occupied  the  house  a  short 
time,  deeded  the  property  to  the  respondent  here,  Maria  Melen- 
dez  Maldonado,  who,  as  stated,  is  the  mother  of  the  said  Maria 
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Helen  Sixto^  and  the  same,  so  far  as  the  record  shows^  stands 
in  her  name  at  the  present  time. 

Argument  and  Findings  of  Fact  and  Law. 

The  bill  alleges  that  these  two  transfers  are  mere  pretended 
eonveyancesy  made  without  consideration,  in  fraud  of  com- 
plainant's rights,  and  with  full  notice  in  the  premises.  It  fur- 
ther alleges  that  the  respondent  was,  at  the  time  she  is  alleged 
to  have  bought  this  property,  a  person  entirely  without  money 
or  property,  and  that  no  valuable  consideration  was  paid  for 
either  of  said  conveyances,  and  that,  as  to  the  half  interest  of 
this  complainant  in  said  property,  the  said  transactions  in  fact 
constituted  no  more  than  a  voluntary  gift  from  the  said  Maria 
Belen  Sixto  to  her  said  mother,  and  hence  prays,  as  above  set 
out,  for  an  afltonance  of  the  half  interest  of  the  title  to  com- 
plainant and  a  division  of  the  property.  The  bill  further  al- 
leges that  the  value  of  said  real  estate  is  more  than  the  sum  of 
$1,000,  and  that  the  complainant  and  respondent  are  seised  of 
the  same  in  fee  simple  as  tenants  in  common,  each  owning  an 
undivided  half  thereof.  The  bill  specifically  waives  an  answer 
under  oath. 

The  complainant  introduced  in  evidence,  first,  a  duly  au- 
thenticated deed  showing  the  purchase  of  the  property  many 
years  ago  by  the  late  Manuel  Sixto,  and  next  introduced  a  cer- 
tified copy  of  the  final  judgment  of  the  district  court  of  San 
Juan,  Porto  Eico,  recognizing  the  right  of  complainant  as  a 
joint  heir  with  his  said  half-sister,  Maria  Belen  Sixto,  to  the 
estate  of  Manuel  Sixto,  their  father.  The  respondent  intro- 
duced the  deeds  evidencing  the  two  conveyances  above  referred 
to,  under  which  she  claims  title,  and  also  considerable  oral  evi- 
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dence  intended  to  support  her  claim  that  she  purchased  the  same 
for  value  and  in  good  faith.  The  complainant  then  introduced 
in  rebuttal  certified  copies  of  entries  from  the  r^istiy  of  prop- 
erty,  showing  that  the  claim  of  the  complainant  as  heir  of  his  fa- 
ther and  the  pendency  of  the  suit  in  that  behalf,  to  enforce  that 
claim,  were  duly  annotated  in  said  registry  several  months  prior 
to  the  conveyance  from  Maria  Belen  Sixto  to  the  said  Glenaro 
Morenglan  y  Negron,  even  though  attempted  to  be  canceled,  as 
aforesaid;  and  also  introduced  the  judgment  of  the  audiencia 
on  appeal,  under  date  of  November  29,  1895,  holding  that  said 
annotation  remained  valid  and  in  force,  and  that  the  order  of 
(he  lower  court  attempting  to  cancel  the  same  was  null  and  void. 
Quite  a  considerable  amount  of  oral  testimony  was  intro- 
duced, intended  to  show  that  this  purchase  of  this  property  was 
made  in  good  faith  and  for  value,  but  all  of  this  testimony  that 
was  at  all  material  was  by  the  mother  and  daughter  and  this 
man  Morenglan.  The  other  oral  evidence  was  either  immaterial 
or  of  a  character  not  entitled  to  any  weight  The  court  saw 
the  witnesses,  and  states  that  the  said  Maria  Belen  Sixto  and  the 
respondent,  her  mother,  as  well  as  this  man  Morenglan,  aie 
rather  intelligent  mulatto  people  of  different  shades  of  color. 
They  were  cross-examined  by  counsel  and  by  the  court  as  to 
their  knowledge  of  complainant's  rights  in  the  premises,  and 
we  are  free  to  say  that,  while  there  is  nothing  glaringly  incon- 
sistent about  their  stories,  on  the  whole,  they  appear  to  the  court 
as  quite  improbable.  This  we  say  in  spite  of  the  sympathy  the 
court  could  not  help  feeling  for  the  old  woman,  as  it  appeared 
from  the  evidence  that  both  she  and  the  daughter,  at  present, 
at  least,  work  for  a  living  at  sewing,  housekeeping,  washing,  and 
ironing  for  others.  Neither  of  them  has  ever  lived  in  the  house 
in  question,  but  the  old  lady  now  rents  it,  having  also  another 
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Iiouse  under  her  control,  which,  she  claims,  belongs  to  a  grand- 
<;liild.  This  man  Morenglan  claims  to  be  a  mechanic  engaged 
in  the  erection  and  management  of  sugar  machinery  and  plants, 
and,  from  his  own  evidence,  gets  pretty  good  wages. 

But,  no  matter  what  conclusion  we  might  come  to  on  the  evi- 
dence, as  set  out  in  the  exhibits  and  the  testimony  submitted, 
we  feel  that  the  Supreme  Court  of  the  United  States  has  settled 
this  matter.  In  the  case  above  referred  to,  construing  a  portion 
of  the  Code  of  Porto  Rico,  it  is  held  (p.  186) :  "It  seems  to 
us  manifest  that  the  effect  of  these  proceedings  [that  is,  the 
proceedings  for  having  persons  declared  to  be  heirs  under 
Porto  Rican  law]  is  to  permit  the  heir  ab  intestato,  after  such 
final  decision,  to  receive  and  collect  the  estate.  It  may  be  that 
others  will  establish  an  interest  in  the  property  for  which  the 
heir  will  have  to  respond,  and  it  is  specially  provided  that, 
for  the  purpose  of  transfer,  property  shall  not  be  deemed  clear 
until  after  five  years  have  elapsed."  This  statement  of  the  Su- 
preme Court  of  the  United  States  has  particular  reference  to 
§  23  of  the  mortgage  law,  as  set  out  in  a  previous  page  of  that 
opinion. 

IN'ow  this  commands  and  obliges  us  here  to  hold  that,  although 
Maria  Belen  Sixto  was  duly  declared  an  heir  ab  intestato  of  her 
father,  and  took  possession  of  his  estate,  still  she  had  no  right, 
save  subject  to  the  rights  of  other  heirs,  if  any,  to  transfer  any 
of  his  real  estate  until  after  five  years  from  the  date  she  was  so 
declared  to  be  an  heir,  and  all  purchasers  from  her  were  bound 
to  take  notice  of  this  limitation  affecting  her  power.  Her  deed 
to  Morenglan  and  the  deed  from  the  latter  to  her  mother  were 
both  made  within  a  little  over  a  year  after  she  had  been  de- 
clared an  heir,  and,  as  this  holding  of  the  Supreme  Court  of  the 
United  States  is  binding  upon  us,  we  must  and  do  hold  that 
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Maria  Belen  Sixto,  as  to  a  one-half  interest  thereof,  made  the 
transfer  in  question  without  authority  of  law,  and  Morai- 
glan  bought  the  same,  whether  in  good  faith  or  otherwise,  and 
so  did  the  respondent  buy  it,  whether  in  good  faith  or  otherwise, 
charged  with  legal  notice  of  this  complainant's  rights,  and  sub- 
ject to  the  same,  and  took  no  title  as  against  him  in  the  premises. 

The  Supreme  Court  makes  several  other  statements,  holdings, 
and  findings  in  that  opinion,  among  which  are  (pp.  187,  188) : 
"It  is  evident  from  a  letter  written  to  him  [Adolfo  Sixto,  com- 
plainant here]  on  November  11,  1892,  by  Maria  Belen  [mean- 
ing said  Maria  Belen  Sixto],  that  she  recognized  the  plain- 
tiff in  error  as  her  brother,  for  in  this  letter  she  announces  the 
death  of  *our  beloved  father,'  subscribed  herself  as  'sister,'  and 
requests  Sixto  to  come  over  to  Vieques  at  once,  as  his  presence 
was  necessary  in  order  to  collect  money  coming  from  the  es- 
tate." This  of  course  shows  that  Maria  Belen  Sixto  up  to  that 
time  had  considered  complainant  her  brother,  and  considering 
the  bitter  contest  that  shortly  afterwards  arose  and  that  was 
going  on  at  the  time  of  the  making  of  this  deed,  and  in  the  liti- 
gation as  to  the  heirship,  and  as  to  the  Sarria  debt,  it  is  unbe- 
lievable that  the  respondent,  her  mother,  living  in  the  same 
house  with  her,  as  well  as  this  neighbor,  Morenglan,  and  in  fact 
the  whole  community  where  they  lived  in  Vieques,  did  not  know 
about  complainant's  claims. 

So  therefore,  even  though  it  is  probably  unnecessary,  we  fed 
fully  authorized  to  find,  and  do  find,  that  the  respondent  and 
Morenglan  and  Mana  Belen  Sixto  had  full  knowledge  in  the 
premises  concerning  the  complainant's  rights  at  all  times  men- 
tioned in  the  bill  of  complaint.  And  further,  on  the  evidence, 
we  feel  warranted  in  holding,  and  do  hold,  that  the  said  Genaro 
Morenglan  y  Negron,  when  he  was  about  to  purchase  the  prop- 
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erty,  if  he  went  to  the  registry  office,  as  he  says  he  did,  found 
there  the  cautionary  notice  as  to  this  complainant's  rights  in 
the  premises,  and  the  courts  of  the  island  as  well  as  the  Su- 
preme Court  of  the  United  States  having  afterwards  found  that 
the  alleged  cancelation  of  that  cautionary  notice  was  null  and 
void,  all  intending  purchasers  of  the  property  were,  and  must, 
under  the  law,  be  charged  with  notice,  and  must  talse  the  conse- 
quences if  they  purchase  property  from  an  heir  db  intestato 
within  five  years.  It  is  therefore  manifest  that,  under  the  law, 
Morenglan  and  this  respondent  were  bound  without  any 
cautionary  notice  having  been  on  the  record;  but  we  feel  that 
the  evidence  fully  warrants  us  in  holding,  and  we  therefore  do 
hold,  that  the  Morenglan  transaction  and  the  retransfer  to  the 
old  lady  were  merely  simulated,  and  we  do  not  believe  that  any 
money  ever  in  fact  passed  between  the  parties  in  good  faith 
therefor. 

Counsel  for  respondent  makes  several  points  in  his  brief, 
which,  although  the  same  may  be  unnecessary,  courtesy,  per- 
haps, requires  us  now  to  consider.  He  contends  that  the  cause 
should  be  dismissed  because  the  court  has  no  jurisdiction,  in 
that  the  amount  involved  is  less  than  the  sum  of  $1,000,  and 
claims  in  this  behalf  that  the  proof  shows  the  value  of  the 
property  to  be  not  to  exceed  3,000  pesos,  which  would  make  in 
gold  $1,800,  and  one-half  of  which  would  be  $900,  or  $100 
less  than  the  minimum  fixed  to  give  this  court  jurisdiction  un- 
der the  amendment  to  the  Foraker  act.  Sec.  3,  act  Congress, 
March  2,  1901  (31  Stat  at  L.  953,  chap.  812).  As  to  this, 
we  reply  that  the  bill  alleges  jurisdictional  value,  and  the 
answer  does  not  traverse  the  allegation,  and  further,  that  the 
whole  property  is  in  question  under  the  pleadings,  even  though 
this  complainant  is  entitled  to  but  one  half  of  it,  the  respondent 
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claims  the  whole  of  it  And,  at  any  rate,  by  the  matter  in  dis- 
pute, as  that  phrase  is  used  in  the  statutes  conferring  jurisdio- 
tion  on  United  States  courts,  is  meant  the  subject  of  litigation, 
the  matter  upon  which  the  action  is  brought  and  issue  is  joined, 
and  in  relation  to  which,  if  the  issue  be  one  of  fact,  testimony 
is  taken.  This  was,  we  think,  fairly  held  in  Smith  v.  Adams, 
130  U.  S.  167,  32  L.  ed.  895,  9  Sup.  Ct.  Rep.  566.  See  also 
Put-in-Bay  Waterworks  Light  &  R.  Co.  v.  Ryan,  181  U.  S. 
409,  45  L.  ed.  927,  21  Sup.  Ct.  Rep.  709. 

It  is  further  contended  that  the  action  has  prescribed,  under 
§  1266  of  the  present  Code  of  Civil  Procedure  of  Porto  Rico, 
which  provides  that  '^the  action  asking  rescission  must  be 
brought  within  four  years."  That  this  section  refers  to  any 
kind  of  a  contract  which  it  is  desired  to  have  rescinded  or  set 
aside,  and  that,  imder  articles  36  and  37  of  the  mortgage  law, 
a  limit  of  one  year  is  put  upon  the  bringing  of  actions  to  set 
aside  a  fraudulent  conveyance.  We  have  heretofore  held  in 
the  case  of  Pares  v.  Reynes,  recently  decided  in  this  court, 
ante,  402,  that  §  1266  does  not  apply  in  this  sort  of  a  case, 
and  we  now  hold  that  §§  36  and  37  of  the  mortgage  law  do  not 
apply  because,  under  the  holding  of  the  Supreme  Court,  supra, 
no  one  can  buy  property  from  an  heir  ab  iniestato  with  assur- 
ance of  clear  title  thereto  until  after  five  years  from  the  date 
such  person  was  so  decided  to  be  an  heir.  In  this  case,  com- 
plainant simply  asserts  that  he  is  the  owner  of  a  one-half  in- 
terest in  fee  to  the  property  in  question  as  heir  of  his  father, 
and  he  asks  for  a  division  of  the  property,  and  that  the  old 
lady,  who  now  claims  to  be  sole  owner,  be  shut  out  from  claim- 
ing complainant's  half. 

Counsel  further  contends  that  the  action  should  have  been 
one  at  law,  and  that  the  court  is  without  jurisdiction  in  equity. 
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In  the  Beynes  Case^  supra,  we  held  the  contrary  doctrine,  and 
it  is  stare  decisis  in  this  sort  of  a  case.  Under  the  mortgage 
law  of  Porto  Bico,  where  a  person  has  wrongfully  secured  the 
title  to  be  inscribed  in  his  own  name  in  the  registry,  it  is  seldom 
that  an  action  at  law  is  an  adequate  remedy  for  the  real  owner, 
l)ecaiise^  whenever  judgment  at  law  is  recovered  in  this  court,  it 
is  unavailing  without  a  subsequent  action  to  correct  the  record  in 
the  registry,  and  for  that  reason  it  is  manifest  that  in  most 
cases  a  suit  in  equity,  where  the  whole  matter  can  be  settled, 
is  the  proper  remedy.  The  provision  of  §  1261  of  the  local 
Code  that,  "the  action  for  rescission  is  a  subsidiary  one ;  it  may 
be  enforced  only  when  the  person  injured  has  no  other  legal 
remedy  to  obtain  reparation  for  the  injury,"  binds  only  the 
local  courts,  and  cannot  affect  the  chancery  jurisdiction  here. 

The  point  is  also  made  that  there  is  a  lack  of  parties  defend- 
ant, in  that  Genaro  Morenglan  y  ^N'egron  is  not  made  a  party 
defendant,  although  the  title  passed  through  him.  As  to  this, 
we  reply  that  while  we  are  of  opinion  it  might  have  been  bet- 
ter if  he  were  a  party,  still  he  was  a  witness  in  the  case  and 
knows  all  about  it,  and  having  no  interest  in  the  property  at 
the  present  time,  because  he  conveyed  the  same  to  the  old  lady, 
he  is  not,  in  our  opinion,  a  necessary  party  to  the  suit. 

The  inscription  under  the  decree  herein,  in  the  registry,  of  a 
half  interest  in  the  complainant  to  the  property,  and  a  division 
of  the  property  thereafter  under  chancery  procedure,  will  be  all 
the  relief  that  the  complainant  requires.    We  therefore  find : 

That  the  court  has  full  and  complete  jurisdiction  in  the  prem- 
ises. 

That  complainant  has  proved  every  material  allegation  of 

his  bill,  including  the  allegations  of  fraud  and  simulated  sale. 

That  no  consideration  in  good  faith  ever  passed  from  the  re- 
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spondent  to  the  witness  (Jenaro  Morenglan  y  N^ron  or  from 
the  latter  to  the  said  Maria  Belen  Sixto  for  the  property  in 
question. 

That  no  accounting  will  be  had  between  the  parties,  as  the 
same  is  not  properly  requested  in  the  bill,  and  the  complain- 
ant is  guilty  of  laches  in  that  behalf,  and  therefore,  in  the  opin- 
ion of  the  court,  he  is  not  entitled  thereto. 

That  the  complainant  is  in  law  the  owner  in  fee  of  an  undi- 
vided one-half  interest  in  and  to  the  property  described  in  the 
bill,  and  that  the  same  should  be  registered  in  his  name,  and 
all  these  registrations  in  conflict  with  such  intended  registratioD 
of  such  half  interest  in  complainant  should  be  canceled. 

That  a  sworn  answer  was  not  required  by  the  bill,  but  the 
same  was  specifically  waived  by  its  terms,  and  that,  therefore, 
the  filing  of  a  sworn  answer  by  respondent  did  not  require  that 
the  same  be  overcome  by  two  witnesses  or  by  one  witness  and 
corroborative  evidence;  but  we  find  that  the  record  evidence 
introduced  and  the  admissions  of  the  pleadings,  as  well  as 
the  whole  evidence  in  the  case,  are  in  law  equal  to  the  proof  re- 
quired, and  the  law  absolutely  fixes  the  rights  of  the  parties 
in  the  premises. 

Therefore  a  proper  decree  in  the  premises  will  be  prepared 
and  entered  of  record,  as  well  as  all  proper  orders  to  the  regis- 
trar of  property  and  for  the  purpose  of  appointing  commission- 
ers to  ascertain  whether  or  not  the  property  can  be  divided, 
and,  if  the  report  shall  be  that  it  cannot  be  so  divided  without 
manifest  injury  or  prejudice  to  the  said  parties,  then  the  same 
will  be  sold  under  the  order  of  the  court  and  the  proceeds  di- 
vided among  the  parties  according  to  their  respective  rights  and 
interests,  as  herein  ascertained.    The  cause  will  be  retained  for 
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all  iheee  purposes.  Costs  will  be  given  against  tlie  respondent, 
and  it  is  so  ordered,  save  that  the  costs  for  the  stenographer's 
transcript  will  be  equally  divided  between  the  parties. 


JOSE  ELIAS  SANTIAGO  AND  ANA  MATILDE  GON- 
ZALEZ, his  Wife, 

ANTONIO  PONS  NOGUERAS;  JUAN  PONS  COLON 
AND  AMADOR  PONS  COLON,  Doing  Business  under  the 
Name  of  Pons  &  Company;  and  A2£BEI0AN  COLONIAL 
BANK 

8an  Juan,  No.  428. 


JOSE  ELIAS  SANTIAGO  AND  ANA  MATILDE  GON- 
ZALEZ, his  Wife, 

V. 

GIL  RAMON  GONZALEZ  Y  RODRIGUEZ. 

No.  429. 


JOSE  ELIAS  SANTIAGO  AND  ANA  MATILDE  GON- 
zIlEZ,  his  Wife, 

V. 

teodoro  moscoso  and  alejandrina  mora 

Y  FAJARDO,  his  Wifeu 

No.  430. 
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JOSE  ELIA&  SANTIAGO  AND  ANA  MATILDE  GON- 
ZALEZ, his  Wife, 

V. 

•ANA  SEMIDEY,  Widow  of  Antonio  Costa;  ANTONIO  COS- 
TA Y  SEMIDEY;  AGUSTIN  COSTA  Y  SEMIDEY; 
MAEIA  COSTA  DE  PASALACUA  AND  JULIO  PASA- 

*.  LACUA,  her  Husband;  ANGELA  COSTA  DE  PADILLA 
AND  JULIO  M.  PADILLA,  her  Husband;  and  CARLOTA 

.*  COSTA  DE  VIDAL  AND  EDUARDO  VIDAL,  her  Hus- 
band. 

Ka  431.       ' 

1.  Statement:    The  United  States  inyaded  Porto  Kieo  on  July  25,  1898; 

the  actual  conflict  ceased  October  18,  1898;  the  treaty  of  peace  was 
signed  .December  10,  1898;  ratifications  were  exchanged  April  11, 1899; 
on  April  14,  1899,  the  President,  '*by  indorsement,"  authorized  the 
military  commander  of  Porto  Rico  to  establish  a  provisional  United 
States  court;  June  27,  1899,  the  provisional  court  was  established  by 
military  order  No.  88,  by  the  commanding  general  of  the  department 
of  Porto  Rico;  the  judicial  system  in  force  on  July  25,  i898,  had  been 
continued  so  by  general  order  of  the  American  military  commander, 
and  the  courts  were  open;  the  organic  act  establishing  civil  govern- 
ment was  passed  April  11,  1900,  and  went  into  force  May  1,  1900,  and 
by  it  the  provisional  court  was  discontinued  and  the  present  district 
court  of  the  United  States  for  Porto  Rico  was  constituted.  Held: 
k-.  'That  the  President  had  not  exceeded  his  powers'  and  that  the  provi- 
sional court  was  legally  constituted. 

2.  An  act  of  Congress  ratifying  a  military  order  creating  a  court  cannot 

be  held  to  be  an  eop  post  facto' law,  in  derogation  of  vested  property 
/..:  ' Hghts/ unless  it  first  be  shown  that  (he  creation  of  ihe  eourt  wlis 
unauthorized  and  .the  court  not  even/ one  4e  ffcto, 

3.  After  the  declaration  of  peace  the  military  authorities  had  power,  until 

Congress  provided  a  civil  g<^ernment  for  Porto  Rico,  to  create  new 
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.  tribunals  and  provide  a  form  of  government  for  the  island.    Their; 

powers  were  not  restricted  to  mere  police  powers. 
4.  The  fact  that  the  general  order  creating  the  provisional  court  specified 

that  in  civil  matters  it  should  have  the  jurisdiction  of  a  circuit  court 

of  the  United  States  did  not  prohibit  it  from  deciding  cases  In  whicb. 

an  amount  less  than  $2,000  was  involved. 
6.  Neither  was  the  court  without  jurisdiction  on  the  ground  of  a  lack  of 

diversify  of  citizenship  because  one  party  was  a  Spaniard  a&d  the* 

others  not  citizens  of  a  state. 
6.  The  judgments  of  such  a  court  cannot  be  attacked  collaterally. 

Opinion  filed  March  27»  1907.  ' 


Messrs.  Francis  H.  Dexter  and  Henry  F.  Hord,  attorneys  for 
plaintiffs. 

Messrs.  Charles  Hartzell,  Rodriguez  Serra,  and  TF.  Vinceni 
Bobbins,  attorneys  for  defendants. 

BoDET^  Judge,  delivered  the  following  opinion: 

These  four  suits  are  all  brought  by  the  same  plaintiffs.  The- 
maii^  question  to  be  decided  in  each  of  them  is  the  same,  there-' 
fore  they  will  be  considered  together.  ' 

The  issue  submitted,  which  is  raised  by  a  general  demurrer' 
in  each  case,  brings  in  question  and  challenges  the  legality  of - 
the  organization,  existence,  and  power  to  act,  of  the  United 
States  provisional  court  of  the  department  of  Porto  Rico.  It 
was  established  June  27,  1899,  by  general  order  No.  ft8,  pro-, 
mulgated  by  Brigadier  General  Davis,  United  States  Volun- 
teers, who  was  then  commander  of  the  military  department  here 
during  the  military  government  of  the  island. 

The  declarations  in  substance  state.:  That  plaintiffs  are  hup- 
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band  and  wife,  citizens  of,  and  residents  in,  Porto  Rioo;  Aat 
on  and  previous  to  the  11th  day  of  April,  a.  d.  1900,  they,  or 
at  least  the  husband,  were,  or  was,  the  owner  in  fee  simple,  and 
in  possession  of  several  tracts  or  parcels  of  land,  lots,  houses, 
and  premises  mentioned  in  the  several  complaints,  amounting 
in  aU  to  an  area  of  about  650  cuerdas,  situated  at,  in,  and  near 
the  towns  of  Aibonito  and  Guayama  in  this  island. 

That  previous  to  said  date,  the  husband  was  indebted  on  his 
several  promissory  notes,  to  certain  persons  or  estates,  whose 
names  are  given,  in  a  total  sum  of  about  8,350  pesos  of  the 
then  current  money ;  that  also  on  or  previous  to  said  date,  the 
several  holders  of  these  promissory  notes  assigned  them  to  one 
Antonio  Alvarez  Nava,  a  Spanish  practising  lawyer  here,  who, 
shortly  thereafter  and  on  and  previous  to  April  11,  1900,  in- 
stituted ordinary  suits  in  assumpsit  on  the  same,  against  these 
plaintiffs  in  the  United  States  provisional  court  of  the  island. 
That  at  the  time  of  or  soon  after  the  filing  of  said  several 
suits,  affidavits  for. attachment  were  also  filed  and  writs  issued 
thereon;  that  service  was  had,  or  pretended  to  be  had,  in  each 
case,  either  upon  the  defendants  personally,  or,  as  to  some  of 
the  cases,  by  leaving  a  copy  of  the  summons,  declaration,  and 
writ  at  the  usual  place  of  abode  of  the  defendants  (plaintiffs 
here) ;  and  that  all  of  the  property  described  in  these  com- 
plaints was  attached  in  said  suits. 

'  That  these  plaintiffs  (defendants  in  the  said  suits  in  the 
provisional  court)  did  not  appear  on  the  return  days  of  the  sev- 
eral writs ;  and  that  thereupon,  or  soon  thereafter,  defaults  and 
judgments  in  each  case  were  taken  and  entered  against  them. 

That  thereafter,  on  the  creation  of  this  present  court,  and  on 
its  coming  into  possession,  under  the  act  of  Congress  creating 
it,  of  the  records  of  said  provisional  court,  execution  was  sued 
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out  in  all  of  said  suits,  and  levied  against  the  property  which 
had  thus  been  originally  attached  under  the  process  from  the 
provisional  court,  and  all  of  said  property  was  in  due  course 
sold  by  the  marshal  of  this  court,  in  different  parcels,  as  several- 
ly specified,  to  the  predecessors  in  interest  of  the  defendants 
mentioned  in  these  present  suits,  the  alleged  small  amounts  re- 
ceived therefor,  less  costs,  being  in  each  case  duly  credited  on 
th^  judgment  under  which  the  writ  issued ;  and  that  all  of  the 
defendants  are  now  holders  of  or  have  pretended  mortgage  or 
other  liens  upon  portions  of  the  said  realty,  and  claim  to  de- 
raign  their  several  titles  or  rights  thereto  from  and  under  the 
deeds  so  made  to  the  several  purchasers  at  such  sales. 

It  appears  also  that  some  time  after  this  property  was  so 
sold  on  execution,  these  plaintiffs  brought  suits  in  this  court  to 
recover  the  same  from  the  several  persons  to  whom  it  had  been 
so  sold  or  afterwards  transferred,  on  the  ground  that  they  had 
been  deprived  of  their  property  without  due  process  of  law.  On 
May  9,  1903,  when  one  of  the  suits  came  on  for  trial,  the  then 
judge,  on  a  demurrer  to  the  evidence,  instructed  the  jury  to 
find  a  verdict  for  the  defendants,  and  thereupon  the  balance 
of  the  cases  were  by  the  plaintiffs  dismissed  without  prejudice. 
It  is  therefore  claimed  that  the  matter  is  res  judicata  as  to  the 
defendants  mentioned  in  that  particular  suit,  some  or  all  of 
whom  are  now  defendants  in  suit  No.  428  here;  and  it  is  fur- 
ther contended  that  the  entire  subject  is  stare  decisis,  because  of 
the  instructions  so  given  by  the  then  judge  to  the  jury. 

It  also  appears  that  in  three  of  the  cases  now  being  consid- 
ered, Nos.  429^  430,  and  431,  there  are  Porto  Kicans  as  parties 
plaintiff  and  defendant,  and  it  is  argued  that,  because  of  that 
fact,  under  a  previous  holding  of  this  court,  the  jurisdiction 
is  ousted.    To  this  it  is  replied  by  counsel  for  plaintiffs,  that  the 
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jurisdiction  does  not  depend  upon  any  question  of  the  amoimt 
involved,  or  of  diverse  citizenship,  but  involves  a  question  aris- 
ing under  the  Constitution  and  laws  of  the  United  States  and 
the  treaties  of  the  country,  and  that  because  of  such  fact,  juris- 
diction is  inherent  here  without  reference  to  the  amount  in- 
volved or  the  citizenship  of  the  parties. 

Of  course  the  point  was  promptly  made  in  the  several  de- 
murrers and  on  the  hearing,  by  the  defendants,  that  these  suits 
are  a  collateral  attack  on  the  judgment  of  a  properly  constituted 
court,  and  that  such  procedure  is  not  permissible  under  the  au- 
thorities. To  which  plaintiffs  replied  that  an  unauthorized  court, 
without  legal  right  of  existence,  is  powerless  to  render  any  judg- 
ment whatever,  and  that  the  same  can  be  attacked  collaterally 
or  treated  as  a  mere  nullity  by  all  persons  affected  by  it,  and 
that  the  taking  of  plaintiffs'  property  in  the  original  suits  was 
a  clear  violation  of  the  'Mue  process  of  law''  clause  of  the  CSon- 
stitution. 

As  stated,  plaintiffs  here  also  insist,  in  support  of  their  right 
to  prosecute  these  actions,  that  even  if  it  shall  be  held  that  said 
provisional  court  had  legal  existence  and  was  authorized  to 
act,  that  still,  because  it  was  organized  by  the  general  order 
which  created  it,  manifestly  to  have  such  jurisdiction  only  as 
is  exercised  by  a  circuit  or  district  court  of  the  United  States, 
as  to  these  plaintiffs  it  had  no  jurisdiction,  for  lack  of  diverse 
citizenship  between  the  parties,  as  the  plaintiff  in  all  of  the  orig^ 
inal  actions  was  a  Spaniard  and  the  defendants,  although  being 
native  Porto  Ricans,  were  each  Spaniards  also.  Or  that  per- 
haps their  citizenship  was  in  abeyance  under  the  9th  section 
of  the  treaty  of  Paris,  which  provides  that:  'The  civil  ri^ts 
and  political  status  of  the  native  inhabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  be  determined  by  Con- 
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gress,*'  [30  Stat,  at  L.  1759.]  And  further,  that  it  was  with- 
out jurisdiction  because  "a  citizen  of  a  territory  is  not  a  citi- 
zen of  a  state,"  within  the  meaning  of  the  act  of  Congress  fix- 
ing jurisdiction  of  United  States  courts,  under  the  rule  laid 
down  in  Hooe  v.  Jamieson,  166  TJ.  S.  395,  41  L.  ed.  1049,  17 
Sup.  Ct  Eep.  596. 

The  jurisdiction  is  also  denied  because,  as  to  some  of  the 
cases  brought  against  them  in  said  provisional  court,  the  amount 
involved  was  less  than  the  statutory  minimum  of  $2,000.  One 
of  the  counsel  for  plaintiffs  at  the  hearing,  in  answer  to  the 
court's  inquiry  as  to  why  such  an  apparently  important  ques- 
tion as  this  had  not  heretofore  been  in  some  manner  brought 
before  the  Supreme  Court  of  the  United  States,  stated  that  sev- 
eral years  ago  he  had  attempted  to  do  so  on  an  application  for 
a  writ  of  habeas  corpus  in  Ex  parte  Baez,  177  U.  S.  378,  44 
L.  ed.  813,  20  Sup.  Ct  Eep.  678,  but  unfortunately  he  went 
out  of  court  on  account  of  the  lapse  of  the  sentence  of  his 
client,  which  had  converted  the  proceeding  into  a  moot  case^ 
which  of  course  the  court  very  properly  refused  to  entertain, 
there  being  no  restraint  of  the  applicant's  liberty. 

Counsel  for  all  parties  have  exhibited  commendable  zeal  in 
gathering  the  authorities  bearing  on  the  questions  to  be  consid- 
ered, and,  in  addition  to  having  orally  argued  with  clearness 
and  ability  the  points  contended  for,  filed  briefs  in  which  all  the 
leading  authorities  are  collated  and  intelligently  commented  on. 
Indeed,  instances  are  rare  in  this  court  where  a  great  question 
has  been  more  forcibly  presented.  Our  acknowledgments  are 
cheerfully  accorded. 

The  occurrences  surrounding  and  following  the  Spanish- 
American  War  created  many  new  situations.  Conditions  often 
resulted  in  unusual  but  unavoidable  executive  action.     Eadi- 
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callj  new  congressional  legislation  became  necessary,  resnlting 
in  the  grave  problems  that  culminated  in  the  insular  decisions, 
— ^problems  which  can  hardly  be  said  to  be  well  settled  in  all 
their  bearings  even  yet.  Indeed,  the  judicial  task  of  defining 
the  powers  of  Congress  and  the  Executive,  and  fixing  the  rights 
of  the  people  in  our  new  possessions  under  our  Constitution, 
laws,  and  system  of  government,  has  not  been  an  easy  one.  A 
judicial  guess  on  a  much  controverted  and  close  legal  proposi- 
tion, even  with  an  equal  chance  of  being  right,  is  never  expe- 
dient, save  perhaps  ( {)  in  a  court  of  last  resort ;  hence  our 
task  has  not  been  easy. 

At  the  outset,  so  as  to  understand  the  relation  of  points  made, 
and  the  force  of  particular  quotations  or  argument,  it  may  be 
well  to  keep  in  mind  a  few  dates.  The  peace  protocol  during 
the  late  war  between  the  United  States  and  Spain  was  signed 
and  actual  conflict  ceased  October  18,  1898 ;  the  treaty  of  peace 
between  the  two  contending  nations  was  signed  at  Paris,  De- 
cember 10,  1898 ;  the  ratifications  of  the  same  were  exchanged 
and  the  treaty  proclaimed  by  the  President  at  Washington  on 
April  11,  1899 ;  the  Foraker  act,  establishing  civil  government 
in  Porto  Rico,  passed  Congress  April  11,  1900,  and  took  ef- 
fect nineteen  days  later,  on  May  1st  of  that  year. 

On  April  14,  1899,  three  days  after  the  ratification  of  this 
treaty,  the  President  of  the  United  States,  as  Conmiander  in 
Chief  of  the  Army,  authorized,  as  it  is  claimed,  by  an  "indorse- 
ment," the  creation  of  the  provisional  court  in  question,  by  the 
military  authorities  of  the  department  of  Porto  Rico,  and  the 
same  was  established  about  two  and  a  half  months  thereafter,  on 
June  27,  1899,  by  G.  O.  No.  88  before  referred  to,  at  a  time, 
as  it  is  claimed,  when  all  war  had  ceased  and  absolute  peace 
prevailed ;  but  the  military  authorities  were  then,  and  for  more 
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than  a  year  thereafter  remained,  in  complete  control  of  the 
government  of  the  island,  until  the  inauguration  of  civil  gov- 
ernment under  the  Foraker  act  aforesaid,  on  May  1,  1900. 
A  copy  of  this  general  order  is  set  out  in  full  at  the  end  of  this 
opinion,  and  a  reading  of  it  is  necessary  to  a  full  understanding 
of  the  views  herein  expressed. 

It  would  not  be  profitable  at  this  time  to  refer  in  detail  to 
all  the  points  and  authorities  made  in  the  able  briefs  of  both 
counsel  for  plaintiffs  here,  or  to  follow  the  references  through 
the  text  writers  and  the  adjudicated  cases  to  date.  It  is  suf- 
ficient to  state,  as  a  result  of  the  examination  made,  that  it  may 
be  conceded — perhaps  even  be  laid  down  as  a  general  proposition 
— ^that  the  President,  as  Commander  in  Chief  of  the  Army  of 
the  United  States,  ordinarily  has  no  power  to  establish  judicial 
tribunals  in  times  of  peace,  over  territory  of  the  United  States, 
save,  perhaps,  when  the  same  is  under  military  control  and 
Congress  has  not  yet  acted  to  establish  civil  government  there- 
in. But  if  such  tribunals  are  established  during  a  time  of 
war,  in  territory  in  charge  of  the  military,  the  war  power  of 
the  military  branch  of  the  government  cannot  be  questioned. 
But  it  would  also  seem  to  be  pretty  well  established  that  such 
courts  may  continue  thereafter,  even  though  a  treaty  of  peace 
may  be  entered  into  between  the  belligerents  in  the  meantime, 
until  such  time  as  Congress  (which  is  admittedly,  under  our 
system  of  government,  in  times  of  peace,  vested  with  sole  power 
in  that  regard)  sees  fit  to  establish  a  system  of  civil  government 
in  the  <iuieted,  ceded,  or  conquered  district  or  country.  In  fact, 
this  very  doctrine  is  stated  in  the  celebrated  case  of  Cross  v. 
Harrison,  16  How.  164,  14  L.  ed.  889,  which  decision  was  ren- 
dered as  long  ago  as  1853,  and  has  ever  since  remained  the 
guide-light  from  which  the  course  of  all  later  decisions  appears 
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to  have  been  taken.  It  was  held  in  that  case  that:  ''The  formatiob ' 
of  the  civil  government  in  Califolmiay  when  it  was  done,  was  the 
lawful  exercise  of  a  belligerent  right  over  a  conquered  territor;. 
It  was  the  existing  government  when  the  territory  was  ceded 
to  the  United  States,  as  a  conquest,  and  did  not  cease  as  a  mat- 
ter of  course,  or  as  a  consequence  of  the  restoration  of  peaee; 
and  it  was  rightfully  continued  after  peace  was  made  with  Mex- 
ico, until  Congress  legislated  otherwise,  under  its  constitution- 
al power  to  dispose  of  and  make  aU  needful  rules  and  r^ola* 
tions  respecting  the  territory  or  other  property  belonging  to  the 
United  States." 

Four  years  later,  in  1857,  the  Supreme  Court  again,  in' 
Leitensdorfer  v.  Webb,  20  How.  176,  15  L.  ed.  891,  with  ref- 
erence to  the  action  of  the  military  authorities  after  the  con- 
quest in  New  Mexico,  reiterated  this  same  doctrine  and  held 
that:  "The  executive  authority  of  the  United  States  properly 
established  a  provisional  government  [in  New  Mexico],  whidi 
ordained  laws  and  instituted  a  judicial  system;  all  of  which 
continued  in  force  after  the  termination  of  the  war,  and  until 
modified  by  the  direct  legislation  of  Congress,  or  by  the  terri- 
torial government  established  by  its  authority." 

And  here  we  might  on  this  matter  state  that  not  only  did 
Gen.  Kearney  establish  provisional  courts  in  New  Mexico  after 
the  conquest  in  August,  1846,  and  up  to  the  time  of  the  treaty 
of  Guadalupe-Hidalgo  in  February,  1848,  but,  in  addition, 
he  provided  for,  and  there  was  held,  a  session  of  a  provisional 
legislative  assembly  in  1847,  some  of  the  enactments  of  which 
are  still  in  force.  Moreover,  in  1848-50,  while  still  under 
military  government.  New  Mexico  held  a  constitutional  conven- 
tion, erected  a  full  state  government,  and  elected  a  member  of 
Congress.    Its  legislature  immediately  assembled  and  promptly 
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<3lected  two  United  States  Senators,  whose  advent  in  Washing- 
ton to  claim  their  seats  was  anticipated  by  Congress  only  by  a 
few  days  in  the  enactment  of  the  organic  act  creating  the  juris- 
-diction  into  an  organized  territory.  See  speeches  of  the  writer 
of  this  opinion,  advocating  the  admission  of  New  Mexico  and 
other  territories  into  the  Union  as  states,  in  hearings  before  the 
House  Committiee  on  Territories,  and  in  Congressional  Eecord 
of  57th  and  68th  Congresses. 

It  will  be  recalled  also  that  California,  while  under  a  mili- 
tary government,  and  long  after  the  date  of  the  treaty  of  Guad- 
alupe-Hidalgo aforesaid,  erected  a  full  state  government  and 
was  actually  admitted  to  the  Union  as  a  state  in  1850,  without 
ever  having  been  organized  as  a  territory  at  all. 

Particular  stress,  as  supporting  their  side  of  this  controversy, 
is  laid  by  counsel  for  plaintiffs  here  on  the  decision  in  the  cele- 
brated Civil-War-days  case  of  Ex  parte  Milligan,  4  Wall.  2,  18 
L.  ed.  281,  which  was  decided  in  1866.  We,  however,  fail  to 
see  its  application  here,  because,  instead  of  referring  to  con- 
quered territory,  it  had  relation  entirely  to  territory  of  a  state 
of  the  Union, — Indiana, — ^where  it  was  sought  to  try  a  citizen 
by  a  military  commission  at  a  time  when  the  courts  were  open 
and  unobstructed  in  their  functions,  and  when  the  Federal  au- 
thority had  not  been  opposed  in  that  state.  This  is  made  clear 
because  in  The  Grapeshot  (The  Grapeshot  v.  Wallerstein)  de- 
ceided  in  1869,  9  Wall.  129,  19  L.  ed.  661,  it  was  held  that: 
'^When,  during  the  late  Civil  War,  portions  of  the  insurgent 
territory  were  occupied  by  the  national  forces,  it  was  within  the 
constitutional  authority  of  the  President,  as  Commander  in 
Chief,  to  establish  therein  provisional  courts  for  the  hearing 
and  determination  of  all  causes  arising  under  the  laws  of  the 
«tate  or  of  the  United  States,  and  the  provisional  court  for  the 
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state  of  Louisiana,  organized  under  the  proclamation  of  Octo- 
ber 20th,  1862,  was,  therefore,  rightfully  authorized  to  exer- 
cise such  jurisdiction." 

In  United  States  v.  Reiter  and  United  States  v.  Louis,  tried 
t-<)gether  as  Fed.  Cas.  Ko.  16,146  (1865),  it  is  stated  that  at 
tlie  time  of  the  establishment  of  the  provisional  court  in  Louis- 
iana, a  considerable  part  of  that  state  was  held  by  the  forces  of 
the  United  States,  and  that  in  such  a  case  there  can  be  no  doubt 
that  the  right  and  duty  of  such  military  forces  is  to  furnish  a 
government  for  the  people. 

And  again,  in  1874,  in  New  Orleans  v.  New  York  Mail  S.  S- 
Co.  20  Wall.  387,  22  L.  ed.  354,  the  court  sustained  a  lease 
made  by  the  mayor  of  New  Orleans,  acting  under  power  con- 
ferred on  him  by  the  military  government,  although  the  lease 
ran  for  ten  years,  and  within  a  year  after  it  was  made,  the  gov- 
ernment of  the  city  was  handed  back  to  the  city  authorities. 

In  Mechanics'  &  T.  Bank  v.  Union  Bank,  22  Wall.  276,  22 
L.  ed.  871,  it  is  held  that: 

"The  Constitution  did  not  prohibit  the  creation  by  militaiy 
authority  of  courts  for  the  trial  of  civil  causes  during  the  Civil 
War  in  conquered  portions  of  the  insurgent  states.  The  estab- 
lishment of  such  courts  was  the  exercise  of  the  ordinary  rights 
of  conquest. 

"A  court  established  by  proclamation  of  the  commanding 
general  in  New  Orleans,  on  the  1st  of  May,  1862,  on  the  occa- 
pation  of  the  city  by  the  government  forces,  will,  in  the  absence 
of  proof  to  the  contrary,  be  presumed  to  have  been  authorized 
by  the  President." 

It  is  argued  here  that,  because  this  particular  provisional 
court  was  established  after  the  exchange  of  ratifications  of  the 
treaty  of  peace,  it  cannot  therefore  be  claimed  to  be  authorized 


FEDERAL  REPORTS.  47» 

Santiago  v.  Nogueras. 

under  the  supposed  rule  that  permits  existing  conditions,  as 
they  were  when  peace  was  declared,  to  continue  until  Congress 
acts.  In  reply,  defendants  here  are  contending  that,  although 
this  provisional  court  was  established  after  the  date  of  the 
treaty,  still  it  was  but  an  incident  in  the  judicial  system  of 
the  island  that  had  been  completely  overthrown  and  changed 
after  the  date  of  Gen.  Miles's  occupation  of  the  island,  on 
July  25,  1898,  and  most  of  which  local  courts  were  established 
even  after  the  provisional  court,  and  that  therefore  no  line  of 
division  can  be  drawn  between  this  provisional  court  and  any  of 
the  other  or  local  (Spanish-speaking)  courts  on  the  island,  be- 
cause, as  stated,  all  the  latter  were  established  or  remodeled  by 
general  orders  of  the  military  governor  or  commander  about  a 
month  and  a  half  later  than  this  provisional  so-called  United 
States  court.  In  fact,  an  entirely  new  local  judicial  system  was 
created  by  general  order  No.  118,  on  August  16,  1899. 

In  October,  1899,  Hon.  Chas.  E.  Magoon,  now  provisional 
governor  imder  our  intervention  in  Cuba,  then  law  oflScer  of 
the  division  of  insular  affairs  of  the  War  Department  at  Wash- 
ington, submitted  to  Hon.  Elihu  Root,  then  Secretary  of  War, 
several  reports  which  were  afterwards  compiled  and  published 
by  the  government  under  the  title  of:  "The  Law  of  Civil 
Government  under  Military  Occupation."  We  might  pause 
here  to  say  that  Governor  Magoon  has  placed  all  lawyers  and 
courts  having  questions  such  as  are  here  involved,  to  consider, 
under  a  lasting  obligation  for  the  production  of  this  work.  He, 
of  course,  then  realized,  as  did  everybody  on  the  island  here  and 
in  the  nation,  the  inconvenience  and  embarrassments  that  were 
arising  because  of  the  nonaction  of  Congress,  and  the  leaving 
of  Porto  Rico  and  other  insular  possessions  under  military  con- 
trol.    On  page  25  of  his  work  he  states :    "There  exists  an  ob- 
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vious  necessity  of  creating  and  establishing  a  permanent  civil 
government  in  Porto  Rico.     The  authority  necessarily  to  be 
exercised  in  accomplishing  this  work  is  vested  in  Congress: 
.     .     .     The  creation  of  a  permanent  civil  government   for 
Porto  Bico  calls  for  the  exercise  of  legislative  powers ;  and  the 
Constitution    provides    that,    ^all    legislative    powers    herein 
granted  shall  be  vested  in  Congress.' "     Then  he  proceeds  to 
quote  approvingly  from  the  authorities  with  reference  to  the 
powers  of  the  President  of  the  United  States,  as  follows:   "It^ 
however,  is  well  settled  by  the  Supreme  Court,  that,  as  con- 
stitutional Commander  in  Chief,  he  is  authorized  to  form  a 
civil  or  military  government  for  the  conquered  territory  during 
the  war ;  and  that,  when  such  territory  is  ceded  to  the  United 
States,  as  a  conquest,  the  existing  government  so  established 
does  not  cease  as  a  matter  of  course  or  as  a  consequence  of 
the  restoration  of  peace ;  that,  on  the  contrary,  such  government 
is  rightfully  continued  after  the  peace  and  until  Congress  legis- 
lates otherwise." 

Here  we  pause  to  remark  that  we  are  unable  to  see  why  a 
system  of  courts  for  any  such  conquered  or  ceded  territory  is 
not  a  necessary  part  of  any  such  government. 

And  after  reviewing  at  considerable  length  certain  other 
lines  of  authorities,  he  proceeds,  on  page  30  of  his  work,  to  state, 
on  his  own  account,  that:  ''It  is  also  important  to  ascertain 
if  the  head  of  the  military  government  of  Porto  Rico  may 
exercise  the  powers  of  the  judicial  branch  of  government.  The 
functions  performed  by  the  judiciary  are  essential  to  good  gov- 
ernment, and  therefore  must  be  performed  in  Porto  Rico.  The 
jurisdiction  to  exercise  judicial  authority  in  territory  to  which 
the  sovereignty  of  the  United  States  has  attached  differs  from 
that  of  legislation,  in  that  the  jurisdiction  to  legislate  is  con- 
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•f erred  upon  Congress  by  the  fact  of  the  sovereignty  attaching, 
Avhile  the  Federal  courts  of  the  United  States,  being  dependent 
upon  Congress  for  their  territorial  and  other  jurisdiction,  must 
n^wait  appropriate  action  by  Congress  for  jurisdiction  over  new- 
ly acquired  territory.  Meanwhile  the  necessity  for  judicial 
action  continues,  and  the  military  government  is  called  upon 
to  meet  the  necessity.  Article  12  of  the  treaty  of  peace  (1898) 
clearly  contemplates  that  the  ordinary  courts  of  the  prior  gov- 
ernment will  continue  in  existence,  and  such  is  the  usage  of 
nations.  If  these  courts  are  found  inadequate  to  deal  with  the 
domestic  or  internal  situation  arising  by  reason  of  the  ques- 
tions involved  in  the  relations  sustained  by  the  inhabitants  of 
the  island,  inter  se,  I  am  of  opinion  that  the  head  of  the  mili- 
tary government  of  the  island  would  be  authorized  to  discharge 
the  necessary  functions,  and,  to  accomplish  said  purpose,  may 
designate  instruments  therefor;  to  wit,  courts."  And  these  re- 
marks of  Governor  Magoon  bring  to  mind  the  fact,  that  of 
necessity  the  so-called  United  States  provisional  court  in  ques- 
tion here  was  only  a  local  military  court,  and  that  it  was  des- 
ignated as  a  "United  States"  court  only  as  a  matter  of  con- 
venience, and  hence  the  judiciary  and  practice  acts  can  have  no 
binding  force  upon  it,  save  in  an  incidental  way. 

If  we  are  looking  for  precedent,  it  must  not  be  forgotten  that 
our  military  forces  remained  in  Cuba  for  a  considerable  length 
of  time  after  Spain  had  relinguished  her  sovereignty  herein, 
and  that  our  military  government  established  there  exercised 
practically  all  powers  of  government.  So,  too,  for  a  much  long- 
er period  was  this  the  case  after  the  Philippines  had  been  ceded 
to  the  United  States  by  Spain.  It  will  be  recalled  that  mil- 
lions of  people  who  live  in  those  islands  were  for  several  years, 
and  in  fact  are  to  a  large  extent  yet,  governed  by  a  commission, 
II.  PoBTO  Rico.— 31. 
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and  that  when  Congress,  on  the  Ist  of  July,  1902  (32  Stat  at 
L.  C91,  chap.  1369),  passed  the  act  to  establish  limited  civil 
government  in  said  islands,  which,  perhaps,  has  not  even  yet 
been  fully  established,  the  first  section  of  the  act,  at  very  con- 
siderable length,  proceeded  to  ratify  the  action  of  the  Presi- 
dent in  creating  the  Philippine  commission  to  exercise  all  the 
powers  of  a  complete  system  of  government,  as  he  had  done, 
and  most  of  which  was  done  after  the  date  of  the  treaty  of 
Paris. 

Congress  evidently  deemed  the  action  of  the  President  in 
the  Philippines  to  have  been  proper  and  necessary,  and  we 
think  the  same  is  true  as  to  Porto  Rico;  and  it  also  may,  we 
submit,  be  fairly  presumed  that  Congress  ratified  the  acts  of 
the  President  under  the  military  government  here.  His  acts 
have  never  been  disapproved  by  Congress,  although  it  has  had 
ample  opportunity  to  do  so.  In  fact,  it  may  with  force  be 
contended  that  it  has  not  only  recognized,  but  has,  as  stated, 
ratified  the  creation  of  this  military  court,  and  also  of  all  other 
courts  in  the  island,  because,  in  §§  33  and  34  of  the  Foraker 
act  (31  Stat,  at  L.  77,  chap.  191),  it  refers  to,  and  by  necessary 
implication  validates,  all  the  military  general  orders  creating 
courts,  issued  during  the  military  occupation  of  the  island,  and 
most  of  which  general  orders  as  to  courts  were,  as  stated,  of  date 
subsequent  to  the  treaty;  and  further  provides  (§  34)  as  to  this 
present  court,  that  :  "The  United  States  district  court  hereby  es- 
tablished shall  be  the  successor  to  the  United  States  provisional 
court  established  by  general  orders  numbered  eighty-eight,  pro- 
mulgated by  Brigadier  General  Davis,  United  States  Volunteers, 
and  shall  take  possession  of  all  records  of  that  court,  and  take 
jurisdiction  of  all  cases  and  proceedings  pending  therein,  and 
said  United  States  provisional  court  is  hereby  discontinued." 
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It  will  not  do  to  reply  to  this,  that  not  even  Congress,  by  an 
ex  post  facto  law,  could  ratify  the  act  of  an  unauthorized  court 
that  had  violated  vested  property  rights,  because  it  must  first 
be  shown  that  the  court  was  unauthorized,  and  that  it  was  not 
even  a  de  facto  court 

It  is  not  at  all  certain  that,  even  if  it  could  be  held  that  the 
creation  of  this  pr  jvisional  court  was  wholly  unauthorized,  still 
it  might  not  be  held  to  be  a  {2e  facto  court  under  the  circum- 
stances, the  judgments  of  which  would  stand  as  against  collat- 
eral attack,  which  is  certainly  what  is  being  attempted  here. 
Counsel  for  defendants  here,  in  cause  No.  431,  has  filed  a  very 
carefully  prepared  brief  on  this  phase  of  the  case,  which  we  do 
not  think  it  necessary  to  refer  to  in  detail,  and  in  support  of 
which  he  cites  State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep.  409, 
which  it  appears  is  the  leading  case  on  the  subject;  and  shows 
that  this  case  was  approved  in  a  long  line  of  decisions  in  the 
Supreme  Court  of  the  United  States,  such  as  Norton  v.  Shelby 
County,  118  U.  S.  425,  80  L.  ed.  178,  6  Sup.  Ct  Rep.  1121 ; 
Re  Manning  (Manning  v.  Weeks)  139  U.  S.  504,  35  L.  ed. 
264,  11  Sup.  Ct.  Rep.  624;  Ball  v.  United  States,  140  U.  S. 
118,  35  L.  ed.  377,  11  Sup.  Ct.  Rep.  761;  McDowell  v.  United 
States,  159  U.  S.  601,  40  L.  ed.  274,  16  Sup.  Ct.  Rep,  111, 
and  many  others,  in  many  of  which  the  facts  were  such  as  to 
lend  great  force  to  his  contention  that  the  provisional  court  in 
question,  even  though  created  after  the  treaty  of  peace,  by  a 
military  order,  under  authority  of  the  President  of  the  United 
States  as  Commander  in  Chief  of  the  Army,  was  a  de  fa/do 
court 

It  will  probably  be  conceded  that  one  of  the  points  decided 
by  the  majority  opinions  in  the  insular  cases  is  that  the  Con- 
stitution of  the  United  States  does  not,  as  a  whole,  of  its  own 
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force,  extend  to  newly-acquired  territory,  until  Congress  shall 
affinnatively  so  enact ;  at  least,  this  is  what  we  gather  from  the 
opinion  of  Mr.  Justice  Brown  in  Rassmussen  v.  United  States, 
197  U.  S.  533,  49  L.  ed.  869,  25  Sup.  Ct.  Eep.  514. 

The  conditions  in  the  island  of  Porto  Eico  at  the  time  of  liie 
creation  of  the  provisional  court  were  peculiar.     The  treaty 
of  peace  had  left  the  citizenship  and  status  of  the  inhabitants 
of  the  island  *'up  in  the  air."     Congress  had  done  nothing  in 
the  way  of  establishing  a  system  of  civil  government,  and  did 
not  do  80  for  nearly  or  more  than  a  year  thereafter.     Of  ne- 
cessity, the  military  authorities  had  to  supply  a  government  un- 
til Congress  should  act.     If  this  is  not  so,  then  the  inquiry 
would  naturally  arise,  what  was  to  happen  to  the  island  dur- 
ing the  interim  ?    Can  it  be  said  that  the  President  should  have 
at  once  called  Congress  in  special  session  to  enact  laws  for  die 
government  of  the  island?     Or  that,  whenever  Congress  fails 
to  establish  civil  government  in  newly-acquired  territory  after 
a  treaty,  that  the  military  authorities  must  forsooth  immediate- 
ly witlidraw,  or  that,  if  they  remain,  their  powers  are  restrict- 
ed to  the  merest  police  powers  ?    And  that  they  cannot,  during 
such  time,  provide  for  any  new,  or  make  any  change  in  exist- 
ing, tribunals  ?    With  all  due  respect  to  the  eminent  authorities 
that,  at  least  by  implication,  affirm  this  doctrine,  we  believe  the 
contrary  rule  is  now  settled.     We  further  believe  that,  save  as 
to  alienating  the  public  domain  or  affecting  the  rights  of  the 
United  States,  and  perhaps  as  to  some  other  matters,  the  mili- 
tary authorities  during  such  interim  not  only  have  power,  sub- 
ject to  those  clauses  of  the  Constitution  that  restrict  all  officers 
of  the  United  States  everywhere,  but  it  is  their  duty  to  pro- 
vide a  government  sufficient  for  the  needs  of  the  people  of  the 
conquered  or  ceded  country  until  Congress  shall  act;  and  we  be- 
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lieve  that  this  power  certainly  includes  the  power  to  provide 
a  proper  judiciary  as  a  necessary  part  of  such  government. 

We  fail  to  appreciate  the  force  of  the  many  citations  in 
the  briefs  for  plaintiffs,  referring  to  the  nullity  of  the  courts 
of  the  Confederate  states,  because  such  courts  were  not  estab- 
lished by  any  branch  of  the  government  of  the  United  States, 
but  by  its  enemies.  They  were  not  established  by  our  Congress, 
by  our  President,  or  by  our  military  commanders.  But  it  will 
be  noticed  that  the  courts  established  in  occupied  belligerent 
portions  of  the  rebellious  states,  by  our  President  or  military 
authorities  during  the  Civil  War,  as  above  referred  to,  were 
sustained. 

The  treaty  of  Paris  made  no  provision  for  the  temporary 
government  of  this  island,  but  in  §  12  it  appears  to  contem- 
plate that  suits  pending  in  the  Spanish  courts  at  the  date  of 
the  treaty  should  be  transferred  to  whatever  courts  were  sub- 
stituted therefor. 

An  examination  of  the  military  orders  issued,  as  we  have 
already  stated,  will  show  that  the  courts  of  the  island  had  been 
radically  changed  before  the  signing  of  the  treaty  or  its  ratifi- 
cation, and  that  a  large  number  of  all  sorts  of  existing  laws 
were  amended  or  substituted  by  military  orders,  and  entirely 
new  laws  at  times  promulgated.  In  fact,  as  we  have  shown^  the 
entire  judicial  system  of  Porto  Rico  was  changed  and  reorgan- 
ized by  G.  O.  No.  118,  dated  August  16,  1899,  a  month  and  a 
half  after  the  creation  of  this  provisional  court,  and  several 
months  after  the  ratification  of  the  treaty,  and  an  entirely  new 
system  of  courts  for  the  island  was  created.  All  the  old  courts 
of  first  instance,  audiencias,  and  other  courts  of  the  island, 
which  had  existed  up  to  that  date  by  the  order  and  sufferance 
of  the  military  authorities,  were  annulled  and  in  lieu  thereof 
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municipal  and  district  courts  and  a  supreme  court — a  new  sysr 
tem,  in  fact,  from  the  lowest  to  the  highest  tribunal — ^were  es- 
tablished. These  courts,  including  the  provisional  court,  con- 
tinued to  exist  up  to  the  time  of  the  passage  by  Congress  of 
the  Foraker  law,  on  April  11,  1900,  and  the  establishment  of 
civil  government  under  it,  on  May  Ist  of  that  year.  And  some 
of  the  local  courts  continued  until  their  reorganization  was  ef- 
fected by  various  acts  of  the  local  legislative  assembly  of  Porto 
Rico  several  years  after  the  establishment  of  civil  government. 

An  examination  of  the  1st  section  of  G.  O.  No.  88,  creating 
this  provisional  court,  will,  we  repeat,  plainly  show  that  it 
was  nothing  but  a  military  expedient,  made  necessary  by  exist- 
ing conditions,  and  although  called  such,  it  was  in  no  sense  a 
United  States  court,  while  for  purposes  of  convenience,  and  to 
avoid  having  to  write  out  the  judiciary  and  practice  acts  in  the 
order  itself,  they  were  referred  to  therein.  It  will  be  seen  that 
it  had  one  law  judge  and  two  Army  officers  as  associate  judges 
of  fact;  that  its  jurisdiction  was  of  the  broadest  kind,  and  in 
certain  matters  was  fixed  at  a  minimum  as  low  as  $50.  We 
therefore  cannot  see  the  application  of  the  rather  lengthy  list 
of  citations  and  array  of  quotations  made  to  us  by  counsel  for 
plaintifiPs,  against  its  jurisdiction  under  the  laws  and  decisions 
referring  to  jurisdiction  and  practice  in  circuit  and  district 
courts  of  the  United  States.  Those  matters  might  have  been 
entertained  if  presented  to  the  provisional  court  itself  at  the 
proper  time.  If  it  had  any  authority  for  its  existence,  they  are 
certainly  improper  here  as  a  collateral  attack. 

We  are  not  informed  as  to  how  much  litigation  was  tried 
before  this  provisional  court  during  its  eight  or  nine  months 
of  existence,  but  it  is  said  to  have  been  quite  considerable.  If 
the  doings  of  this  provisions  court  are  to  be  overthrown,  then 
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1;he  doings  of  all  the  insular  courts,  also  established  after  the 
treaty,  in  like  manner  must  be  overthrown,  and  the  consequences 
to  property  rights  that  would  ensue  would  be  appalling.  We  are 
aware  that  this  fact  should  not  militate  against  plaintiffs'  right 
to  recover  their  property  if  they  were  wrongfully  deprived  of 
it,  and  the  matter  is  mentioned  only  because  of  its  importance 
and  to  justify  us  in  acting  with  caution.  The  serious  objection 
which  of  course  can  always  be  raised  to  the  action  of  a  military 
court  is,  that  there  is  usually  no  appeal  from  it  to  the  Supreme 
Court  of  the  United  States;  but  this  objection  lies  as  well 
against  the  doings  of  all  the  local  insular  courts  as  against  this 
so-called  United  States  provisional  court 

Let  us  not  forget  that  these  plaintiffs,  although,  as  we  see 
on  an  examination  of  the  record,  they  were,  as  we  believe,  prop- 
erly cited  and  had  what  we  feel  was  sufficient  reasonable  no- 
tice of  the  suits  in  the  provisional  court,  failed  to  appear  there- 
in or  in  any  manner  plead,  answer,  or  demur  in  the  causes 
against  them,  but  let  the  same  go  to  judgment  and  their  proper- 
ty be  sold  thereunder.  Even  after  judgment  they  did  not  go 
before  the  provisional  court  and  move  to  have  the  action  set 
aside,  or  for  a  rehearing,  or  take  any  action  in  the  premises* 
even  after  the  organization  of  this  court.  And  when  by  law 
the  records  from  the  provisional  court  were  brought  here,  they 
did  not  make  any  effort,  as  they  probably  might  have  done,  for 
a  rehearing,  or  to  take  an  appeal  to  the  Supreme  Court  of  the 
United  States.  Instead,  they  stood  by,  without  giving  any  no- 
tice, or  making  any  complaint,  and  let  innocent  purchasers  take 
their  property,  and  go  into  peaceable  possession  of  it,  and  use 
it  as  their  own  and  sell  it  to  others,  and  years  after  come  and 
sue  to  recover  it.  Ordinarily,  the  doctrines  of  laches  and  es- 
toppel would  have  bearing  against  them. 
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It  is  unnecessary,  perhaps,  to  lay  it  down  as  a  decided  point 
in  this  case,  but  it  does  seem  that  due  process  of  law  under  the 
Constitution  in  the  several  states  of  the  Union,  or  of  the  terri- 
tories over  which  the  Constitution  has  been  extended  in  its 
entirety,  implies  quite  different  rules  of  procedure  than  it  does 
in  a  locality  such  as  Porto  Rico  was  in  the  interim  between  the 
treaty  and  the  organization  of  civil  government. 

During  the  nine  or  ten  months  we  have  been  upon  this  bench, 
it  has  come  to  our  knowledge  as  history,  although  it  appears 
now  to  have  entirely  passed  away,  that  the  feeling  between  the 
Spanish  official  class  and  the  native  Porto  Ricans  previous  to 
and  immediately  after  the  American  occupation  was  not  at  all 
cordial.  As  no  one  but  Porto  Ricans  and  Americans,  or  those 
who  would  acknowledge  allegiance  to  our  government,  oould 
hold  office  under  the  military  occupation,  it  resulted  that  Span- 
iards were  subject  to  resentments  from  those  who,  with  or  with- 
out reason,  believed  they  had  formerly  been  oppressed  by  them. 
Moreover,  a  Spanish-speaking  people  such  as  the  Porto  Ricans 
were,  in  the  nature  of  things,  immediately  after  the  change 
of  sovereignty,  could  not  satisfactorily  administer  our  laws, 
or  be  understood  by  the  lai^  majority  of  American  officials 
and  citizens  crowding  inta  the  island;  and  a  "United  States 
court"  probably  became,  and  was,  as  necessary  as  the  policing 
of  the  island.  In  fact,  we  think  this  is  manifest  from  the  1st 
section  of  general  order  No.  88,  before  referred  to.  The  court 
was  probably  organized  from  sheer  necessity. 

We  hold,  therefore,  that  as  to  newly-acquired  territory,  for 
which  Congress  has  not  as  yet  established  a  system  of  civil  gov- 
ernment, the  military  authority  established  therein  during  the 
conquest,  even  after  the  date  of  a  treaty  of  peace,  continues 
in  plenary  control  in  the  exercise  of  its  own  prescribed  powers 
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until  it  is  duly  displaced  by  the  legislation  of  Congress.  Com- 
mon sense  as  well  as  the  interests  of  the  nation,  and,  indeed, 
the  interests  of  the  conquered,  require  this.  The  opinions  of 
mankind  approve  it.  Congress  itself  has  repeatedly  sanctioned 
it,  and  we  feel  that  it  is  now  so  firmly  established  that  it  can- 
not be  denied. 

Many  things  are  being  done  in  these  modem  times  by  Con- 
gress itself  and  by  the  Executive,  that,  under  the  Constitution, 
they  have  always  had  power  to  do,  but  the  necessity  for  the 
exercise  of  which  only  arose  out  of  our  recent  great  political 
and  industrial  expansion.  That  which  subserves  the  interests 
of  the  nation  as  a  matter  of  policy,  and  is  necessarily  an  im- 
plied power  of  the  legislative  or  executive  branch  of  the  gov- 
ernment, is  sanctioned  by  the  Supreme  Court. 

Therefore,  as  we  think  the  United  States  provisional  court 
for  Porto  Kico  was  properly  established  and  had  jurisdiction 
of  the  original  suits,  out  of  which  the  litigation  arose,  plain- 
tiffs have  slept  upon  their  rights,  if  they  could  have  asserted 
any,  and  all  their  objections  to  the  so-called  want  of  due  process 
of  law,  and  their  insistence  that  they  can  make  this  collateral 
attack  on  the  judgment  of  a  competent  court,  must  be  denied. 

For  these  reasons,  we  feel  that  the  general  demurrer  to  the 
declaration  in  each  of  the  above  entitled  cases  should  be  sus- 
tained with  costs,  and  the  suits  dismissed,  and  it  is  so  ordered. 


GENERAL  ORDERS,  NO.  88. 
HEADQUARTERS  DEPARTMENT  OF  PORTO  RICO. 

San  Juan,  June  27th,  1899. 
1.  In  view  of  existing  and  steadily  increasing  legal  business  requiring 
judicial  determination,  which  does  not  fall  within  the  jurisdiction  of  the 
local  insular  courts,  such  as  smuggling  goods  in  evasion  of  revenue  laws, 
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larceny  of  United  States  property,  controversies  between  citizens  of  differ- 
I  ent  states  and  of  foreign  states,  violation  of  the  United  States  postal  laws, 

etc.,  etc.,  and  pursuant  to  authority  of  the  President  of  the  United  States, 
I  conveyed  by  indorsement  of  April  14th,  1809,  from  the  Acting  Secretary 

I  of  War,  and  after  full  conference  with  the  Supreme  Court  and  members 

I  of  the  bar  of  the  island,  a  United  States  provisional  court  is  hereby  estab- 

!  lished  for  the  department  of  Porto  Rico. 

2.  The  judicial  power  of  the  provisional  court  hereby  established  shall 
extend  to  all  cases  which  would  be  properly  cognizable  by  the  circuit  or 
district  courts  of  the  United  States  under  the  Constitution,  and  to  all  oom- 
nion-law  oiTenses  within  the  restrictions  hereinafter  specified. 

3.  Art.  3,  S  2,  f  1,  of  the  Constitution,  is  as  follows:  "(1)  The  judicial 
power  shall  extend  to  all  cases,  in  law  and  equity,  arising  under  this  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or  which  shall 
be  made,  unaer  their  authority;  to  all  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls ;  to  all  cases  of  admiralty  and  maritime  juris- 
diction; to  controversies  to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  states;  between  a  state  and  citizens 
of  another  state;  between  citizens  of  different  states;  between  citizens  of 
the  same  state  claiming  lands  under  grants  of  different  states;  and  be- 
tween a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or  sub- 
jects." 

4.  The  decisions  of  said  court  shall  follow  the  principles  of  common  law 
and  equity  as  established  by  the  courts  of  the  United  States,  and  its  pro- 
cedure, rules,  and  records  shall  conform  as  nearly  as  practicable  to  those 
observed  and  kept  in  said  Federal  courts.  Its  terms  and  places  of  sitting 
shall  be  fixed  by  the  court  at  such  times  and  places  as  may  be  most  con- 
venient for  the  parties  litigant,  and  to  insure  the  expeditious  transaction 
of  business. 

5.  The  provisional  court  sball  consist  of  three  judges,  one  of  whom  shall 
be  known  as  the  law  judge,  and  the  other  two  as  associate  judges,  one 
United  States  district  attorney,  one  marshal,  one  clerk,  three  deputy 
clerks,  one  stenographer  and  reporter,  one  interpreter,  one  bailiff  and 
janitor,  and  one  messenger.  The  law  judge  shall  preside  and  shall  deter- 
mine and  decide  all  technical  questions  of  law.  A  majority  vote  of  the 
bench  shall  determine  all  questions  of  fact.  The  jury  system  may  be  in- 
troduced or  dispensed  with  in  any  particular  case  in  the  discretion  of 
the  court. 

6.  The  judges  of  the  provisional  court  shall  be  clothed  with  the  powers 
vested  in  the  judges  of  the  circuit  or  district  courts  of  the  United  States. 

7.  The  district  attorney  shall  be  authorized  to  present  to  the  court  in- 
formations against  all  parties  for  violations  of  United  States  statutes  and 
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regulations.  He  shall  also,  in  like  manner,  present  informations  for  viola- 
tions of  orders  issued  by  the  department  commander,  relating  to  civil 
matters,  which  may  be  referred  to  him  from  these  headquarters.  It  shall 
also  be  his  duty  to  represent  the  United  States  in  all  suits  to  which  it  is 
a  party,  and  to  perform  such  other  duties  as  usually  pertain  to  the  district 
attorneys  in  the  Federal  courts  of  the  United  States. 

8.  In  order  to  define  more  clearly  certain  branches  of  the  criminal  juris 
diction  of  the  provisional  court,  it  is  hereby  provided  that  it  shaH  in- 
clude and  be  exclusive  in  the  following  classes  of  cases:  (1)  All  offenses 
punishable  under  the  statutory  laws  of  the  United  States,  such  as  those 
indicated  in  f  1  of  this  order;  (2)  offenses  committed  by  or  against  per- 
sons, foreigners  or  Americans,  not  residents  of  this  department,  but  who 
may  be  traveling  or  temporarily  sojourning  therein,  or  against  the  prop- 
erty of  nonresidents;  (3)  offenses  against  the  person  or  property  of  per- 
sons belonging  to  the  Army  or  Navy,  or  those  committed  by  persons  be- 
longing to  the  Army  or  Navy,  not  properly  triable  by  military  or  naval . 
courts;  but  not  including  minor  police  offenses;  (4)  offenses  committed 
by  or  against  foreigners  or  by  or  against  citizens  of  another  state,  dis- 
trict, or  territory  of  the  United  States,  residing  in  this  department. 

9.  Cases  arising  under  article  11  of  the  treaty  of  peace  between  the 
United  States  and  Spain  will  be  determined  as  therein  provided. 

10.  In  civil  actions,  when  the  amount  in  controversy  is  iifty  dollan 
($50)  or  over,  and  in  which  any  of  the  classes  of  persons  above  enumerated 
in  paragraph  8  are  parties,  or  in  which  the  parties  litigant  by  stipulation 
invoke  its  jurisdiction,  shall  be  brought  in  the  provisional  court;  Pro- 
vided, that  in  the  determination  of  all  suits  to  which  Porto  Ricans  are 
parties,  or  of  suits  arising  from  contracts  which  have  been  or  shall  be 
made  under  the  provisions  of  Spanish  or  Porto  Rican  laws,  the  court  shall, 
as  far  as  practicable,  conform  to  the  precedents  and  decisions  of  the 
United  States  courts  in  similar  cases  which  have  been  tried  and  determined 
in  territory  formerly  acquired  by  the  United  States  from  Spain  or  Mexico. 
In  all  other  civil  actions  the  case  shall  lie  within  the  jurisdiction  of  the 
proper  insular  court,  as  now  provided  by  local  law. 

11.  If  any  party  litigant  shall  feel  aggrieved  by  the  judgment  or  decree 
of  said  court,  a  stay  of  ninety  days  shall  be  granted  such  party  before  the 
execution  of  such  judgment  or  decree,  upon  the  filing  of  a  bond  by  him  with 
sureties  in  an  amount  and  with  such  conditions  as  the  court  may  deter- 
mine, for  the  purpose  of  allowing  such  party  to  make  application  to  the 
Supreme  Court  of  the  United  States  for  a  writ  of  certiorari  or  other  suit- 
able process  to  review  such  judgment  or  decree.  But  if,  at  the  end  of  said 
ninety  days,  such  process  has  not  been  issued  by  the  Supreme  Court, 
execution  shall  forthwith  issue. 
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12.  The  department  commander  will  exercise  the  power  of  pardon,  com- 
mutation, or  mitigation  of  punishment  in  criminal  cases. 

13.  All  fees,  fines,  and  costs  paid  to  the  clerk  of  the  provisional  court 
shall  be  turned  over  by  him  at  the  end  of  each  calendar  month  to  the  treas- 
urer of  the  island  with  a  statement  of  the  sources  from  which  they  are 
roceived. 

14.  Members  of  the  bar  of  Porto  Rico  will  be  admitted  to  practice  in 
the  provisional  court  upon  presentation  of  a  certificate  signed  by  the  presi- 
dent of  the  supreme  court  of  Porto  Rico,  certifying  to  their  professional 
standing. 

15.  AH  lawyers  practising  in  the  provisional  court  who  are  unfamiliar 
with  the  English  language  shall  be  permitted,  upon  application,  to  uae  thar 
own  interpreter  when  addressing  the  court. 

16.  The  court  shall  adopt  an  appropriate  seal,  which  will  be  procured 
by  the  treasurer  of  the  island.  The  clerk  of  the  court  shall  have  the  cus- 
tody of  the  seal  for  use  in  attesting  legal  documenta  in  the  uaual  maimer. 

17.  In  accordance  with  the  provisions  of  paragraph  5,  of  this  order,  the 
following  appointments  are  announced  to  take  effect  July  1st,  1899: 

To  be  law  judge,  Noah  Brooks  Kent  Pettingill. 

To  be  provisional  United  States  attorney,  J.  Marbourg  Keedy. 

The  following  officers  are  hereby  detailed  on  the  special  duly  set  oppoaite 
their  respective  names: 

Major  Eugene  D.  Dimmick,  5th  U.  S.  Cavalry,  1  Associate  judges  of  the  U. 
Major  Earl  D.  Thomas,  5th  U.  S.  Cavalry,        J       8.  provisional  eourt 


1st  Lieutenant  Robert  Alexander,  11th  U.  S.     1    Clerk  of  the  U.  S.  pro- 
Infantry,  [  visional  court 


} 


Private  Samuel  C.  Bothwell,  Troop  D,  5th  U.  S.  Cavalry,  is  detailed  m 
special  duty  as  marshal  of  the  U.  S.  provisional  court. 

The  necessary  deputies  will  be  detailed  in  subsequent  orders. 

The  officers  named  will  proceed  to  San  Juan  and  report  to  the  adjutant 
general  of  the  department. 

The  travel  enjoined  is  necessary  for  the  public  service. 

By  Command  of  Brigadier  General  Davis. 

W.  P.  Hall, 
Adjutant  General. 
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JACINTO  LOPEZ  LABORDE  ET  AH 

v. 

FRANCISCA  LUISA  LABORDE  ET  AL. 

San  Juan,  Law,  No.  386. 

and 
JOSE  MARIA  UBARRI 

V. 

PABLO  UBARRI  ET  AL. 

Equity,  No.  407. 


L  A  person  bom  in  Porto  Rico  and  resident  bere  when  tbe  peace  protocol 
was  signed,  but  who  removed  to  Spain  before  the  treaty  of  peace  was 
proclaimed,  returning  to  Porto  Rico  less  than  a  year  thereafter,  and 
who  remained  here  several  months,  and  then  returned  to  Spain  for 
a  year  or  more,  and  was  domiciled  there,  holding  a  "c^ula  personal" 
of  the  municipality  wherein  domiciled,  but  who  swears  that  during 
all  of  said  time  his  intention  was  to  be  a  citizen  of  Porto  Rico,  is 
such  still. 

2.  "CMulas  personales"  issued  by  Spanish  municipalities  to  persons  domi- 
cUed  therein  do  not  necessarily  imply  Spanish  citizenship. 

Order  filed  April  2,  1907. 


Willis  Sweet,  Esq.,  Henry  F.  Hord,  Esq.,  and  Damian  Mofir 
serrat,  Esq.,  attorneys  for  plaintiffs. 
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Francis  H,  Dexter,  Esq.,  attorney  for  defendants. 

RoDETy  Judge,  delivered  the  following  opinion: 

These  two  suits  involve  the  same  contention,  and,  by  consent 
of  counsel  for  both  parties,  are  considered  together.  The  ques- 
tion is  raised  by  a  verified  motion  made  in  each  case,  in  behalf 
of  defendant  and  respondent,  Rufino  Ubarri  Yramategui,  to 
dismiss  the  declaration  in  the  suit  at  law  and  the  bill  in  the 
suit  in  equity  for  want  of  jurisdiction.  Said  defendant  and 
respondent  alleges  that  he  is  a  Porto  Rican,  and  that,  all  of 
the  plaintiffs  and  complainants  being  also  Porto  Ricans,  the 
cases  come  within  the  exclusion  rule  laid  down  in  the  Vallecillo- 
Bertran  Case  heretofore  decided  by  this  court. 

The  unfortunate  wording  of  §  3  of  the  act  of  Congress  (31 
Stat,  at  L.  953,  chap.  812)  approved  March  2,  1901,  amending 
the  Foraker  act,  which  declares  that  the  jurisdiction  of  this 
court  shall  "extend  to  and  embrace  controversies  where  the  par- 
ties or  either  of  them  are  citizens  of  the  United  States  or  citi- 
zens or  subjects  of  a  foreign  state  or  states,"  is  causing  this 
court  a  lot  of  trouble  and  annoyance.  The  neglect  of  the  re- 
cent Congress  to  amend  this  act,  as  requested  by  the  bar  of  the 
island,  but  adds  to  the  difiiculty.  Hardly  a  case  can  arise  but 
what  Porto  Ricans  will  be  found  to  be  necessary  parties  on 
both  sides,  and  hence  usually  the  jurisdiction  is  found  to  be  in 
the  local  courts,  which  all  counsel  contend,  whether  with  or 
without  reason,  afford  no  proper  equitable  remedy  in  such  cases. 
This  condition  of  things  results  in  an  almost  continuous  effort 
to  dispense  with  all  save  absolutely  necessary  parties,  so  as  to 
cure  jurisdictional  requirements,  and  the  efforts  to  claim  or 
disclaim  Spanish  or  Porto  Rican  citizenship,  either  to  assert 
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equitable  rights,  or  avoid  liability,  is  continuous,  embarrass- 
ing, and  annoying.  However,  until  Congress  sees  fit  to  act 
in  the  premises,  we  must  consider  the  question  referred  to  as 
stare  decisis;  our  decision  of  the  matter  was  made  advisedly, 
after  full  hearing,  and  we  see  no  reason  to  change  it.  Courts 
do  not  make  law  (or  at  least  ought  not) ;  their  duty  is  to  ad- 
minister it  as  they  find  it  to  be. 

We  have  also  heretofore  ruled  in  another  branch  of  one  of 
these  same  cases,  that  this  court  is  not  vested  in  plain  proceed- 
ings in  rem,  with  power  to  acquire  jurisdiction  by  means  of 
substitute  service  based  upon  what  is  known  as  a  ^'foreign  at- 
tachment" In  the  decision  making  this  holding,  we  took  oc- 
casion to  set  forth  the  necessity  for  additional  legislation  in 
that  regard.  It  transpires,  as  we  then  stated,  that  after  the 
American  occupation  of  this  island,  many  Spaniards  who,  as 
it  is  said,  through  influence  or  by  direct  frauds  and  otherwise, 
had  done  great  wrongs  to  people  on  the  island,  immediately 
left  for  Spain  and  have  ever  since  continued  to  reside  there 
without  any  power  existing  in  this  court  to  bring  them  to  ac- 
count for  their  fraudulent  doings  while  here,  although  they 
are  possessed  in  many  cases  of  large  amounts  of  property  in 
the  island,  from  which  they  are  continually  receiving  revenue. 
These  conditions,  in  a  manner,  excuse  the  efforts  that  are  being 
made,  as  above  stated,  to  right  these  wrongs,  and  certainly  are 
sufficient  reason  in  themselves  as  an  argument  for  additional 
legislation  by  Congress. 

While  considering  this  matter,  it  may  not  be  amiss  to  call 
attention  to  the  fact  that  it  is  probably  no  part  of  our  duty 
to  resolve  doubts  in  favor  of  our  jurisdiction.  As  the  court 
is  of  limited  jurisdiction,  the  contrary  should  be  the  rule. 
Neither  do  we  think  that  this  tribunal  was  instituted  to  af- 
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ford  expectant  litigants  an  easy  mode  of  uprooting  proceed- 
ings, decisions,  and  titles  that  were  settled  long  years  ago,  under 
Spanish  sovereignty,  through  what  was  then,  prima  facie,  at 
least,  due  process  of  law,  in  the  Spanish  courts,  or  that  it 
ought,  without  the  fullest  showing  and  the  gravest  reasons,  to 
attempt  to  do  so.  On  this  subject  it  may  be  well  to  hark  back 
to  a  warning  statement  made  by  the  Supreme  Court  of  the 
United  States  in  1898,  in  Cessna  v.  United  States,  169  U. 
S-  165,  42  L.  ed,  702,  18  Sup.  Ct.  Rep.  304,  where  an  effort 
was  made  to  induce  the  courts  of  the  United  States  to  correct 
a  wrong  claimed  to  have  been  done  previous  to  the  treaty  of 
cession  between  the  countries,  by  the  Mexican  government  re- 
garding lands  now  situated  within  the  boundaries  of  the  Unit- 
ed States.  Mr.  Justice  Brewer  in  that  opinion  used  this 
language:  "It  is  the  duty  of  a  nation  receiving  a  cession  of 
territory  to  respect  all  rights  of  property  as  those  rights  were 
recognized  by  the  nation  making  the  cession;  but  it  is  no  part 
of  its  duty  to  right  the  wrongs  which  the  grantor  nation  may 
have  theretofore  committed  upon  every  individual.  There 
may  be  an  exception  when  the  dispossession  and  wrong  of  the 
grantor  nation  were  so  recently  before  the  cession  that  the  in- 
dividual may  not  have  had  time  to  appeal  to  the  courts  or  au- 
thorities of  that  nation  for  redress.  In  such  a  case,  perhaps, 
the  duty  will  rest  upon  the  grantee  nation;  but  such  possible 
exception  has  no  application  to  the  present  case  and  in  no 
manner  abridges  the  general  rule  that  among  the  burdens  as- 
sumed by  the  nation  receiving  the  cession  is  not  the  obligation 
to  right  wrongs  which  have  for  many  years  theretofore  been 
persisted  in  by  the  grantor  nation." 

While  this  language  of  the  Supreme  Court  was  used  with 
reference  to  wrongs  of  the  former  government  against  its  own 
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then  citizens,  we  think  it  is  equally  applicable  to  all  stale  de~ 
mands  which  were  settled  by  the  courts  of  the  former  sovereign- 
ty, and  in  which  plenty  of  time  had  elapsed  before  the  change, 
in  which  the  injured  parties  could  have  made  an  effort  to  obtain 
relief.  In  our  opinion,  neither  international  law^  the  comitv 
of  soveroign  states,  nor  the  treaty  between  this  country  and 
Spain,  requires  or  even  contemplates  that  the  new  sovereign 
shall  expend  money  or  the  time  of  its  courts  in  such  work,  save* 
in  the  exceptional  instances  pointed  out  by  the  Supreme  Court, 
supra,  and  perhaps  some  few  others,  in  which  exist  such  sur- 
rounding facts  and  circumstances  as  to  call  for  such  interven- 
tion. 

In  one  of  these  cases  now  being  considered,  an  examination 
of  the  files  shows  that  it  arose  out  of  an  alleged  defrauding  of 
an  estate  which  one  Jacinto  Lopez  y  Martinez  left  in  the  year 
1884,  fifteen  years  before  the  change  of  sovereignty.  The  chief 
wrongdoer,  according  to  the  allegations  of  the  declaration,  was 
one  Pablo  Ubarri  y  Capetillo,  the  father  of  this  present  defend- 
ant and  mover,  who,  it  seems,  was  a  very  influential  and  power- 
ful person  of  title  here  at  the  time,  and  who,  if  the  allegations 
of  the  bill  are  true,  procured  the  widow  of  the  deceased  to  make 
him  manager  of  the  whole  vast  estate,  said  to  have  been  worth 
about  a  quarter  of  a  million  dollars.  He  proceeded  by  his 
agents  to  divide  it  in  the  proper  surrogate  or  probate  courts,  or 
at  least  the  courts  which  had  such  jurisdiction  here  at  the  time, 
and  it  seems,  because  the  widow,  who  was  presumably  an  in- 
dependent person  and  of  full  age,  refused  to  pay  a  large  claim 
of  his  against  the  estate,  brought  a  suit  against  her  and  all  the 
infant  heirs  for  the  collection  of  it,  and  supplemented  it  by  an 
attachment.  He  then,  as  it  is  said,  for  several  years  neglected 
the  payment  of  the  taxes,  and  had  the  different  municipalities 
II.  PoBTo  Rico.— 32. 
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in  wliicli  the  land  of  the  estate  was  situated,  distrain  for  it, 
then  had  the  land  undervalued  through  his  own  minions,  and, 
on  the  sale,  bought  it  in,  either  himself  directly  or  through  his 
agents,  until  finally,  in  1889,  he  became  possessed,  for  a  tn- 
fiing  sum,  qi  practically  the  entire  estate,  and  in  the  meantime 
had  the  widow  incarcerated  under  a  prosecution  for  cutting 
some  wood  on  one  of  the  estates,  and  secured  the  afiSmianoe  of 
the  imprisonment  by  a  higher  court  after  a  lower  court  released 
her ;  from  which  imprisonment  she  was  only  at  last  released  by 
a  royal  order  from  Spain.     The  whole  transaction  appears  to 
have  been  a  most  outrageous  fraud  and  crime,  if  the  complaint 
is  true,  yet  this  adult  woman  stood  by  and  took  no  steps  to 
prevent  it  before  the  Spanish  courts,  or,  if  she  did  and  failed^ 
she  is  simply  now  asking  the  courts  of  a  new  govemment  for 
a  new  trial.     It  must  be  remembered  that  all  of  this  occurred 
aine  or  ten  years  before  Gen.  Miles  landed  at  Guanica.     As  an 
excuse  for  the  delay,  it  was  stated  on  one  of  the  hearings  that 
this  man,  Pablo  Ubarri  y  Capetillo,  had  such  influence  that  he 
was  enabled  to  dominate  the  action  of  the  govemment  and  of 
the  courts,  and  that  it  would  have  been  a  useless  task  for  this 
lone  widow  to  attack  him.     The  equity  suit  being  considered 
here  is  by  one  of  this  man's  sons  against  this  defendant  and 
mover  and  another  brother,  alleging  that,  after  the  death  of 
their  mother,  others  of  the  heirs,  including  this  respondent, 
conspired  with  their  said  father  and  cheated  and  defrauded 
complainant  and  the  other  heirs  out  of  a  large  amount  of  the 
estate, — which  consisted  presumably  to  some  considerable  ex- 
tent, of  the  ill-gotten  community  gains  made  out  of  the  Jacinto 
Lopez  estate,  as  set  out  in  the  suit  at  law.     The  father  died 
in  1894,  and,  of  course,  having  borne  a  title,  and  having  been 
such  an  influential  citizen,  his  sons  and  family  were  naturallv 
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<;lose  adherents  of  the  Spanish  government,  and  it  appears  that 
the  mover  here,  Rufino  Ubarri,  was  a  Spanish  volunteer  who 
took  part  in  defending  the  country  against  the  American  troops 
in  the  late  war,  and  that  immediately  after  the  war  most  of 
the  family  moved  to  Spain.  Of  course  we  do  not  know  what 
the  trulli  of  all  these  allegations  as  to  the  fraudulent  conduct  of 
this  father  and  his  sons  may  be,  and  we  make  the  8tateI^ent 
only  to  show  the  sort  of  allegations  that  have  been,  and  are  con- 
tinuing to  be,  made  in  complaints  and  bills  before  this  court  at 
the  present  time,  and  for  the  purpose  of  showing  some  of  the 
ulterior  facts,  and  large  amount  involved  in  this  bitter  contest, 
for  that  is  what  it  has  developed  into. 

The  question  for  determination  is :  On  the  facts  and  the  law 
here  to  be  stated,  is  Kufino  Ubarri  a  Porto  Bican  or  a  Spanish 
subject  ?  If  he  is  a  Porto  Eican,  as  he  claims  to  be,  we  have 
no  jurisdiction  in  either  of  these  cases ;  if  he  is  a  Spaniard,  as 
the  other  side  allege  him  to  be,  then  his  motion  must  be  over- 
ruled and  he  be  required  to  further  plead,  answer,  or  demur. 

The  suit  at  law  was  filed  June  6,  1906 ;  the  defendant  Rufino 
Ubarri  thereafter,  on  June  16th,  stipulated  with  the  other  side 
for  additional  time  in  which  to  plead.  On  June  30th  he  de- 
murred, on  the  ground  that  the  action  was  prescribed  under 
several  different  local  statutes  which  he  cited.  On  September 
17th  he  again  stipulated,  extending  the  time  within  which  to 
answer.  Again,  on  November  3d,  he  stipulated,  extending  the 
time  to  plead,  and  repeated  it  on  November  30th,  and  then  on 
December  27th  he  filed  this  motion  to  dismiss,  alleging  for  the 
first  time  his  Porto  Rican  status  or  citizenship.  About  the 
same  course  of  stipulating  for  time,  etc.,  took  place,  so  far  as 
he  is  concerned,  in  the  equity  suit,  the  bill  in  which  was  filed 
August  29,  1906.    During  the  time  of  this  dilatory  action,  the 


600  PORTO  RIOD 

Laborde  t.  Ltborde. 

effect  of  the  ruling  in  the  Vallecillo  y  Mandry  r.  Bertran  Case, 
^  ante^  p.  46,  became  known,  and  was  taken  advantage  of  by  othen 
'  in  these  same  suits. 

In  his  motion  he  allies  that  he  was  bom  in  the  island  of 

Porto  Rico  in  1861,  and  now  resides  here,  and  that  he  has  al- 
-ways  lived  here,  with  the  exception  of  the  time  he  went  to 

•  Spain  to  be  educated  and  divers  visits  he  made  to  that  countir 
since;  that  desiring  and  intending  to  be  and  remain  a  citizen 
of  Porto  Rico  after  the  American  occupation,  and  after  the 
signing  of  the  treaty  of  peace  between  Spain  and  the  United 
States  of  Atnerica,  he  refrained  from  making,  before  a  court 
of  record  or  before  any  other  tribunal  or  consulate  within  a 
year  from  the  date  of  the  exchange  of  ratifications  of  the  treaty 

•  of  peace,  as  provided  therein,  a  declaration  of  his  intention  to 
preserve  his  allegiance  to  the  Crown  of  Spain.  And  that  in 
default  of  such  action  he  has  renounced  his  allegiance  and  adopt- 
ed the  nationality  of  the  territory  of  Porto  Rico  in  which  he 
resides,  and  became,  and  is,  under  the  said  treaty  and  the  laws 
of  the  United  States,  a  citizen  of  Porto  Rico.  To  all  of  which 
he  makes  oath.  He  was  required  to  support  this  motion  by 
other  proof,  and  on  January  4th  of  the  present  year,  counsel 

'for  both  sides  in  both  suits  being  present  in  open  court,  a  full 
hearing  bnthe  matter  was  had.  A  considerable  amount  of  oral 
Evidence  was  taken  in  the  premises,  all  of  which  was  afterwards 

\  written  out  by  the  stenographer  and  has  been  carefully  reread 

•  befor^  j^roceeding  with  the  writing  of  this  opinion. 

"  '-  Before  stating  or  discussing  the  acts  and  doings  of  this  de- 
fendant, which  it  is  claimed  make  him,  or  rather  keep  him,  a 
» Spanish  slibject,  we  will  proceed  to  consider  the  law  on  the 
•subjecU    .' 
■  The'trcdty  of  Paris  was  signed  on  December  10,  1898;  the 
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iratifications  thereof  were  exchanged  at  Washington  on  April 
lly  1899.  Article  9  of  the  treaty  is  applicable,  and,  among! 
other  things,  provides  that : 

"Spanish  subjects,  natives  of  the  Peninsula,  residing  in  the 
territory  over  which  Spain,  by  the  present  treaty,  relinquisher 
or  cedes  her  sovereignty,  may  remain  in  such  territory  or  may 
remove  therefrom,  retaining,  in  either  event,  all  their  rights 
of  property,  including  the  right  to  sell  or  dispose  of  sud^  ptop-) 
erty  or  of  its  proceeds;  ...  In  case  they  remain  in  the 
territory  they  may  preserve  their  allegiance  to  the  Crown  of 
Spain  by  making,  before  a  court  of  record,  within  a  year  from, 
the  date  of  the  exchange  of  ratifications  of  this  treaty,  a  dec- 
laration of  their  decision  to  preserve  such  allegiance;  in  46- 
fault  of  which  declaration  they  shall  be  held  to  have  renounced 
it  and  to  have  adopted  the  nationality  of  the  territory  in  which 
they  may  reside."     [30  Stat,  at  L.  1759.] 

Section  7  of  the  organic  act  (the  Foraker  act,  establishing 
civil  government  in  Porto  Rico,  approved  April  12,  1900,  31. 
Stat  at  L.  77,  chap.  191)  provides:  "That  all  inhabitants  con-^ 
tinning  to  reside  therein  [in  Porto  Eico]  who  were  Spanish 
subjects  on  the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine,  and  then  resided  in  Porto  Eico,  and  their  chil- 
dren bom  subsequent  thereto,  shall  be  deemed  and  held  to  be 
citizens  of  Porto  Eico,  and  as  such  entitled  to  the  protection  of 
the  United  States,  except  such  as  shall  have  elected  to  preserve 
their  allegiance  to  the  Crown  of  Spain  on  or  before  the  eleventh 
day  of  April,  nineteen  hundred,  in  accordance  with  the  pro- 
visions of  the  treaty  of  peace  between  the  United  States  and 
Spain  entered  into  on  the  eleventh  day  of  April,  eighteen 
hundred  and  ninety-nine." 

Counsel  for  the  mover  strenuously  contends  that,  in  view  of 
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the  provisions  of  the  treaty  thus  set  out,  he  cannot  understand 
how  an  argument  can  be  made  in  opposition  to  the  motion; 
that,  according  to  the  treaty,  the  right  of  preserving  Spanish 
citizenship  or  nationality  was  given  only  to  '^Spanish  subjects 
natives  of  the  Peninsula ;"  that  Rufino  Ubarri  is  not  a  ^^native 
of  the  Peninsula,''  and  was  more  than  twenty-one  years  of  age 
on  April  11,  1899,  and  that  therefore  he  could  not  have  elect- 
ed to  preserve  his  Spanish  nationality  in  accordance  with  the 
above  quoted  portion  of  art  9  of  the  treaty,  even  though  he  had 
desired  so  to  do.  He  further  contends  that,  imder  the  lan- 
guage of  the  organic  act  aforesaid,  the  mover,  Rufino  IJbarri, 
was  an  inhabitant  of  Porto  Rico  and  continued  to  reside  there- 
in, and  is  still  a  resident  thereof. 

There  probably  could  not  be  much  dispute  as  to  this  con- 
tention, were  it  not  for  the  fact  that  Rufino  Ubarri  was  not  in 
Porto  Rico  on  the  day  of  the  ratification  of  the  treaty.  It 
developed  at  the  hearing  that  on  March  8,  1899,  about  three 
months  after  the  signing  of  the  treaty  and  one  month  and  three 
days  before  the  ratification  of  it,  this  defendant  took  his  family 
and  went  to  Spain,  remaining  there  about  six  months,  and  re- 
turning to  Porto  Rico  in  the  fall  (October  22d)  of  that  year, 
and  again  going  back  with  his  family  to  Spain  on  Jime  18th  of 
the  following  year,  a.  d.  1900,  remaining  there  this  second  time 
something  like  two  years.  He  left  his  furniture  stored  at  his 
father-in-law's  here  at  the  time,  and  took  only  a  small  amount 
of  expense  money  with  him,  having  more  remitted  to  him  from 
time  to  time.  He  purchased  no  return  tickets  on  either  trip, 
although  the  evidence  shows  he  might  have  saved  25  per  cent 
of  his  passage  money  on  the  two  and  a  half  tickets  he  had  to 
buy  in  each  instance  for  himself,  his  wife  and  two  children, 
and  such  tickets  would  have  been  good  for  a  year  and  could 
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liave  been  extended  for  a  longer  period.  This  point,  coupled 
^w^ith  his  high  connections  and  natural  Spanish  tendencies,  is 
made  much  of  by  counsel  for  complainants  as  showing  his  in- 
1>ention  to  cast  his  lot  with  Spain  after  the  war. 

Bespondent  himself  testified  in  his  own  behalf  at  the  hear- 
ing. The  court  saw  him  and  heard  him  testify,  and  at  time^ 
took  him  in  hand  with  a  view  to  getting  some  information 
from  him.  He  appears  to  be  a  sort  of  nervous,  somewhat  hy- 
pochondriacal individual,  of  a  not  very  complacent  or  high  or- 
der of  intellect.  In  fact,  his  counsel  during  the  examination, 
with  reference  to  him,  stated :  "The  witness  is  not  very  bright, 
although  I  am  not  willing  to  say  that  he  is  not  entitled  to  all 
credibility  as  a  witness."  He  testified,  among  other  things, 
that  he  was  a  member  of  the  guerrillas,  meaning,  as  it  is 
claimed,  that  he  had  been  a  member  of  the  Spanish  volunteer 
forces  here  in  the  island  of  Porto  Kico  who  fought  against  the 
American  troops.  He  further  testified  that  when  he  took  this 
trip  to  Spain,  some  three  months  after  the  signing  of  the  treaty 
of  peace,  he  went  purely  on  a  pleasure  trip,  and  incidentally 
for  the  benefit  of  the  health  of  one  of  his  children.  The  deli- 
cate health  of  this  child  was  fully  shown  by  the  evidence  of  a 
physician  on  the  hearing.  And  that,  inasmuch  as  he  has  prop- 
erty interests  here  in  Porto  Kico,  and  none  elsewhere,  he  could 
not  reside  in  Spain  all  the  time  if  he  wanted  to.  When  first 
asked  what  his  intention  since  the  war  between  the  United 
States  and  Spain  has  been  with  respect  to  his  own  citizenship, 
he  answered:  "That  I  cannot  tell  you;  that  I  reserve  to  my- 
self ;  that  I  will  keep  to  myself."  He  testified  further  that  he  had 
a  poor  memory  and  therefore  he  had  forgotten  to  tell  about  com- 
ing back  from  Spain  a  few  months  after  he  went  there  the  first 
time,  which  fact  was  only  brought  out  by  the  evidence  of  other 
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witnesses.  During  the  examination,  his  counsel  had  to  warn  him 
that,  "this  is  a  serious  matter,"  and  that  he  must  not  ^ive  any 
kind  of  an  answer,  but  before  he  answers  must  know  what  he  is 
answering.  In  answer  to  the  court  as  to  how  long  he  stayed 
in  Spain  on  those  two  trips,  he  said :  "I  might  have  stayed  two 
or  three  years,  but  always  with  the  idea  of  coming  back,  with 
the  intention  of  returning  to  Porto  Eico.  You  know  that  the 
])roperty  has  great  demand  upon  people,  and,  as  they  say,  the 
attention  of  the  master  fattens  the  horse."  It  developed  in  the 
c  vidence  that  he  took  out  what  is  called  a  "cedula  personal" 
while  he  was  in  Spain,  but  he  claimed  that  the  only  effect  of  this 
was  to  enable  him  to  get  a  passport  and  come  back  to  Porta 
Rico  whenever  he  wanted  to,  and  that  it  in  no  manner  indicated 
any  desire  on  his  part  to  remain  a  Sp:.nish  citizen ;  that  he  got 
it  for  himself  alone,  and  not  for  his  wife  and  children  He 
stated  positively  in  answer  to  his  counsel  as  to  whether  it  was 
his  desire  to  remain  a  Spaniard :  "No,  sir ;  neither  is  it  my  wish 
or  desire  to  do  so,  nor  will  I  ever  serve  in  their  army  again,"  or 
words  to  that  effect. 

In  the  course  of  the  hearing  there  was  introduced  a  certificate 
from  the  Spanish  consul  of  San  Juan,  dated  the  17th  day  of 
December,  1906,  to  the  effect  that  the  books  or  r^istry  of  Span- 
ish subjects  in  his  office  do  not  show  that  defendant  Kufino 
Ubarri  is  inscribed  therein  as  such.  It  is  pointed  out  that  re- 
spondent Ubarri  was  here  in  Porto  Rico  from  October  22,  1899, 
to  April  11,  1900,  a  period  of  nearly  six  months  of  the  year 
from  April  11,  1899,  to  April  11,  1900,  during  which  the  op- 
tion given  in  the  treaty  was  running  to  permit  persons  to  elect 
to  remain  Spanish  subjects,  and  during  which  time  he  could 
have  so  inscribed  himself  as  a  Spanish  subject  in  the  consulate 
had  he  desired  to.    Counsel  for  the  other  side  objected  to  this, 
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"because,  they  claim,  under  the  treaty  it  must  have  been  made  be- 
fore a  court  of  record,  to  which  counsel  for  mover  replies  that 
the  Spanish  text  of  the  treaty,  which  is  of  equal  binding  force 
Tvith  the  English  text,  uses  the  phrase,  "oficina  de  registro"  in- 
stead of  "court  of  record,"  and  claimed  therefore  that  a.  regis- 
try in  a  consulate  would  be  suiBcient  under  the  treaty. 

A  mass  of  evidence  was  introduced  attempting  to  show  what 
Bufino  TJbarri  did  and  said  previous  to  leaving  on  these  trips 
for  Spain.  We  have  examined  all  of  it  carefully,  and  can  say 
that  most  of  it  is  immaterial  and  hearsay  and  opinions.  There 
is  nothing  in  any  of  it  that  would  induce  anybody  to  believe  that 
the  mover  had  really  declared  his  intention  before  going  to 
Spain,  to  remain  there  permanently  and  retain  his  Spanish  citi- 
zenship. He  has  testified  himself  that  he  never  declared  his  in- 
tention before  any  court  or  at  any  consulate,  or  before  any  other 
official  whatever,  to  retain  such  Spanish  citizenship.  When  re- 
called, toward  the  end  of  the  hearing,  he  testified  again:  "My 
intention  has  been,  and  still  is,  to  be  an  American  citizen,  a 
citizen  of  the  United  States;  because  if,  in  the  near  future,  I 
should  get  the  idea  of  going  back  to  Spain,  I  want  to  be  consid- 
ered an  American  citizen,  because  I  am  looked  at  under  a  better 
light  as  a  foreigner  than  as  a  Spaniard."  He  further  testified 
that  he  wants  his  children  to  be  American  citizens  and  that  he 
sent  them  to  the  United  States  to  school  for  two  years  in  order 
to  learn  the  language;  that  both  he,  his  wife,  and  his  chil- 
dren are  native  Porto  Bicans,  and  their  tendency  is  to  live  in 
their  native  land.  He  was  very  positive  about  all  this,  and  states 
that  it  has  been  his  intention  to  remain  a  Porto  Bican  and  to 
become  an  American  citizen,  if  he  can,  ever  since  1898,  when 
the  war  ceased. 

There  is  a  dispute  between  the  respective  counsel  as  to  the 
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effect  of  these  cedulas  personales.  Counsel  for  the  mover  daimed 
that  they  are  given  to  visitors  temporarily  in  Spain  for  ideati- 
fication,  tax,  contract,  and  permission  to  sue  purposes,  and  cites 
law  in  support  of  this  view,  while  counsel  for  complainants 
claimed  that  they  are  given  to  no  person  not  domiciled  in,  and 
a  citizen  of,  Spain,  and  also  cites  Spanish  law  which  he  claims 
supports  this  contention.  The  citations  given  us  from  vols.  4, 
5,  and  6  Alcubilla  lead  us  to  adopt  the  view  that  the  cedulas  do 
not  necessarily  imply  citizenship,  and  that  is  what  is  nLaterial 
here. 

It  is  in  evidence  that  all  this  Ubarri  family,  except  the  mover 
here  and  Jose  Maria,  another  brother,  are  now  living  in  Spain. 
Several  of  the  witnesses  stated  that  this  man,  Eufino  Ubarri, 
during  the  transition  period  here  on  the  island,  talked  as  a 
Spaniard  and  acted  as  one,  and  that  it  was  natural  for  him 
to  do  so,  being  the  son  of  a  titled  Spanish  father.  It  is  also  in 
evidence  that  the  mover  has  served  on  juries  in  the  local  courts 
here  in  Porto  Rico  within  the  last  two  or  three  years. 

We  are  unable  to  do  so  and  it  is  useless  for  us  to  try  to  rea- 
son it  away,  because  it  appears  to  be  and  without  doubt  is  good 
law,  that,  under  the  treaty  of  Paris,  any  plaintiff  in  this  court 
who  alleges  that  an  adult  native  Porto  Rican,  no  matter  what 
his  parentage  may  be,  is  now  still  a  Spaniard,  has  the  whole 
burden  on  him  to  show  that  fact.  The  presumption  under  the 
treaty  and  the  law  is  that  he  is  a  citizen  of  Porto  Rico.  The 
then  Attorney  General  of  the  United  States,  Hon.  P.  C.  Knox, 
now  United  States  Senator  from  Pennsylvania,  held,  on  May 
13, 1902  (24  Ops.  Atty.  Gen.  page  40),  as  per  the  syllabus,  that: 
"A  native  Porto  Rican,  an  artist  by  profession,  although  tem- 
porarily living  in  France  on  the  11th  day  of  April,  1899,  is, 
under  §  7  of  the  act  of  April  12,  1900,  a  citizen  of  Porto  Rico, 
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id,  as  such  is  an  American  artist,  whose  paintings,  upon  im- 
portation into  the  United  States,  are  entitled  to  the  privileges 
provided  in  paragraph  703  of  the  tariff  act  of  July  24,  1897," 
«tc.    Mr.  Knox  further  states  with  reference  to  this  artist,  a  Mr. 
^olinas,  "that  even  though  he  could  be  held  to  be  omitted  from 
§  7  of  the  organic  act,  he  is  undoubtedly  one  of  those  persons 
temed  over  to  the  United  States  by  article  9  of  the  treaty  to  be- 
long to  our  nationality.    He  is  also  clearly  a  Porto  Rican ;  that 
18  to  say,  a  permanent  inhabitant  of  that  island,  which  was 
.turned  over  by  Spain  to  the  United  States."    This  language  of 
the  Attorney  Greneral  is  quoted  with  evident  approval  by  the 
Supreme  Court  of  the  United  States  in  Gonzales  v.  Williams, 
192  U.  S.  15,  48  L.  ed.  322,  24  Sup.  Ct.  Rep.  177,  where  it  was 
sought  to  subject  a  Porto  Rican  citizen  to  the  restrictions  of  the 
immigration  laws  against  aliens. 

Gov.  Magoon,  in  his  work,  "The  Law  of  Civil  Government 
under  Military  Occupation,"  pages  175,  176,  comments  at 
length  on  this  article  9  of  the  treaty,  and  after  stating  that  such 
instruments  usually  contain  stipulations  intended  to  pro- 
tect the  civil  and  political  rights  of  the  inhabitants  in  the  ceded 
country,  says  that  Spain  did  not  insist  on  such  provisions  in  the 
treaty  of  Paris,  but  trusted  to  the  justice  and  generosity  of  the 
sovereign  people  of  the  United  States ;  and  hence  the  provision 
that  the  civil  rights  and  political  status  of  the  native  inhabitants, 
etc.,  should  be  determined  by  Congress,  was  inserted  therein. 
Then  he  continues :  "The  United  States  recognized  the  right  of 
said  iiAabitants  to  continue  in  allegiance  to  the  Crown  of  Spain 
or  to  confer  their  permanent  allegiance  upon  the  United  States. 
It  therefore  became  necessary  to  adopt  a  test  or  rule  of  evidence 
whereby  might  be  ascertained  which  course  the  individual  inhab- 
itants had  elected  to  pursue.  Hence  the  provisions  of  article  0  of 
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the  treaty :  'In  case  they  remain  in  the  territory,  they  may  pre- 
serve their  allegiance  to  the  Crown  of  Spain  by  making,  before  a 
court  of  record,  within  a  year  from  the  date  of  the  exchange  at 
ratifications  of  this  treaty,  a  declaration  of  their  decision  to  pre- 
serve such  allegiance ;  in  default  of  which  declaration  they  shall 
be  held  to  have  renounced  it  and  to  have  adopted  the  nationality 
of  the  territory  in  which  they  may  reside.'  This  provision  of 
the  treaty  simply  declares  the  ordinary  rule  that  allegiance  jb 
presumed  from  the  fact  of  residence  in  the  country  and  partici- 
pation in  the  protection  and  other  benefits  of  organized  govemr . 
ment"  Then  he  quotes,  in  further  support  of  his  view,  at 
length  from  Halleck  on  International  Law. 

We  do  not  think  that  the  provisions  of  the  royal  decree  of 
Spain  of  May  11, 1901,  providing  how  Spanish  citizens  who  losl 
their  citizenship  under  the  treaty  of  Paris  might  recover  it  in 
Spain,  has  any  bearing  on  the  case  we  are  considering  here,  be- 
cause, in  the  first  place,  if  it  conflicts  with  the  treaty  in  any  way, 
it  would  not  be  binding  on  the  government  of  the  United  States. 
Magoon,  Law  of  Civil  Government  under  Military  Occupation, 
p.  173.  And  further,  article  2  of  that  decree,  which  is  the  only 
one  that  can  fairly  be  said  to  be  applicable,  provides  that :  'TTa- 
tives  of  the  territories  ceded  or  relinquished,  who,  at  the  date 
of  the  exchange  of  ratifications  of  the  treaty,  of  the  10th  of 
December,  1898,  as  aforesaid,  were  residing  outside  of  the  coun- 
try of  their  birth,  and  who,  at  the  time  of  the  promulgation  of 
this  decree,  are  found  to  be  inscribed  in  the  registers  of  the  le- 
gations or  consulates  of  Spain  abroad,  or  who  were  holding 
public  office  under  the  Spanish  administration,  or  who  were 
domiciled  within  the  actual  dominions  of  Spain,  shall  be  held  to 
have  retained  their  Spanish  citizenship  unless,  within  the  period 
of  a  year  from  this  date,  they  shall  make  an  express  declaration 


FEDERAL  REPORTS.  609 

Laborde  v.  Laborde. 

to  the  contrary  before  the  proper  authorities."  [3  Moore,  Inter- 
national Law  Dig.  p.  323.] 

As  stated,  we  do  not  think  this  article  conflicts  with  the 
phrase  in  article  9  of  the  treaty,  "Spanish  subjects,  natives  of  the 
Peninsula,"  but  if  it  does,  it  would  be  null  and  void  as  to  this 
mover.  Magoon,  supra;  also  3  Moore,  International  Law  Dig. 
p.  327.  This  latter  work,  same  volume,  p.  308,  states :  "To  hold 
that  the  mere  residence  of  an  individual  in  a  foreign  country 
was  conclusive  evidence  of  his  desire  and  intention  to  become 
one  of  its  citizens  would,  declared  Mr.  Blaine,  involve  an  as- 
sumption of  a  most  violent  character." 

We  fully  appreciate  the  position  this  mover  was  in  when  he 
went  to  Spain  before  the  ratification  of  the  treaty.  Nobody 
knew  the  treaty  would  be  ratified  so  soon,  but  all  expected  it  any 
day.  After  it  was  ratified,  every  Porto  Bican  of  importance 
knew  its  terms.  The  military  commander  of  the  island  issued 
a  general  order  explaining  how  those  entitled  to  preserve  their 
Spanish  allegiance  could  do  so.  This  mover  same  back  to  Porto 
Rico  and  remained  here  six  months,  during  all  of  which  time 
he  might  have  preserved  his  Spanish  citizenship,  and  he  knew, 
during  all  this  time,  that  if  he  did  not  do  so,  he  would  be  pre- 
sumed to  be  a  Porto  Eican.  He  was  here  with  his  entire  family 
during  those  six  months. 

For  the  purposes  of  this  motion,  as  we  view  the  law,  it  is  im- 
material whether  this  man  is  in  his  heart  loyal  to  the  American 
flag.  He  swears  that  he  is  loyal  to  his  native  land,  Porto  Rico, 
and  that  he  wants  to  become  an  American  citizen,  and  we  think 
he  has  a  right  under  the  treaty  and  under  the  organic  act  to  be  a 
Porto  Rican,  owing  allegiance  to  the  United  States.  If  he  is  a 
Porto  Rican,  of  course  his  motion  must  be  sustained  here.  We 
have  nothing  to  do  with  his  inner  feelings.    That  is  matter  for 
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another  department  or  another  proceeding.  The  treaty  of  Paris 
no  doubt  did  not  instantly  make  patriotic  Americans  out  of  every 
native  Porto  Eican  it  brought  under  the  flag,  but  it  did,  we 
think,  make  them  adopt  'Hhe  nationality  of  the  territory  in 
which  they  reside." 

We  are  inclined  to  think  that  this  mover  having  been  bora 
here  in  Porto  Rico,  and  not  being,  "a  native  of  the  Peninsula,'* 
could  not  remain  a  Spanish  subject  if  he  wanted  to,  even  by 
registering  himself  as  provided  in  the  treaty,  at  least  up  to  the 
time  of  the  passage  of  the  organic  act  If  it  can  be  held  that 
§  7  of  the  organic  act  contemplated  the  ratification  of  the  elec- 
tion of  individuals,  native  Porto  Ricans,  to  remain  Spaniards,, 
if  such  election  was  made  within  the  year  next  after  the  ratifica- 
tion of  the  treaty,  then  that  is  answered  by  the  fact  that  this 
mover  did  not  make  any  such  election,  although  he  was  here  for 
fully  six  months  of  that  year,  and  he  comes  here  in  open  court 
and  testifies  under  oath  that  it  has  never  been  his  intention  tO' 
abandon  his  Porto  Rican  citizenship.  Of  he  really  went  to  Spain 
in  good  faith,  for  pleasure,  and  for  the  benefit  of  his  child's 
health,  it  was,  under  the  circumstances,  the  most  natural  place 
for  him  to  go,  where  everybody  spoke  his  mother  tongue.  If 
he  had  gone  to  England,  France,  Italy,  or  any  other  country,, 
no  one  would  claim  that  such  fact  made  him  cease  to  be  a  Porto 
Rican,  or  made  him  a  citizen  of  such  other  country.  The  burden 
is  entirely  upon  plaintiffs  here  to  show,  by  a  preponderance  oi 
the  evidence,  that  he  did  so;  and  they  cannot,  in  the  face  of 
the  treaty  and  statute,  ask  the  court  to  hold  him  to  be  a  Spaniard, 
without  making  such  showing  to  the  court.  He  is  a  Porto  Rican^ 
as  the  law  presumes  he  is,  until  the  contrary  is  conclusively 
shown.  What  his  neighbors  may  testify  about  his  intention,  or 
what  opinion  they  may  give  as  to  their  beliefs,  is  not  binding  on 
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Lim,  and  anyway,  none  of  them  did  so  testify  in  any  manner 
that  could  be  received,  as  we  heard  it  He  was  in  a  peculiar  sit- 
uation. He  was  the  son  of  a  titled  Spaniard.  He  fought  for  his 
country  until  it  was  conquered.  Naturally,  everybody  would 
believe  his  sympathies  to  be  with  Spain;  and  if,  as  he  swears. 
he  made  up  his  mind,  after  it  was  all  over,  to  accept  the  inev- 
itable, he  has  a  right  to  have  his  oath,  in  connection  with  the  law, 
considered  in  that  regard.  It  makes  no  difference  about  his. 
Spanish  connections  or  the  status  of  the  rest  of  his  relatives. 
Their  cases  are  not  now  being  considered.  They  are  not  here  in 
person  claiming  to  be  Porto  Ricans.  Many  good  American  citi- 
zens in  all  the  states  have  near  relatives  in  their  fatherland. 
The  circumstances  surrounding  the  conquest  of  Porto  Eico  were 
peculiar.  This  man  never  moved  any  of  his  means  to  Spain, 
never  made  any  investments  there,  never  owned  a  residence 
there,  and  is  now,  as  he  always  has  been,  a  resident  in  Porta 
Rico,  claiming  to  be  a  citizen  thereof. 

We  give  due  weight  to  the  fact  that  his  counsel  did  not  im- 
mediately plead  that  he  was  a  Porto  Rican  on  the  filing  of  these 
suits  against  him,  and  probably  did  not  do  so  because  his  client 
did  not  authorize  it,  or  was  not  yet  ready  to  speak  on  the  sub- 
ject; but  now  that  he  has  spoken,  and  spoken  positively,  and 
under  oath,  and  he  being  a  resident  here  in  Porto  Rico  and  all 
his  property  and  interests  being  here,  as  well  as  his  family,  and 
all  being  natives  to  the  manor  bom  of  the  island,  due  weight 
must  be  given  to  such  fact  We  do  not  consider  it  profitable 
to  review  the  many  domestic  and  Spanish  citations  in  the  briefs 
of  counsel  on  both  sides  as  to  domicil  and  residence.  Neither 
one  would  necessarily  imply  citizenship ;  3  Moore,  International 
Law  Dig.  p.  274;  and  further,  because  there  is  little  room  for 
dispute  under  the  authorities  on  those  subjects,  the  main  ques- 
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tion  being  always  one  of  intent,  the  law  fixes  national!^,  and 
this  defendant  had   a  right,   on  and  after  April    11,   1899, 
wherever  he  was,  to  decide  and  elect  as  to  this  matter.     We  do 
not  think  that  it  has  been  proved  by  any  proper  evidence,  much 
less  by  a  preponderance  of  the  evidence,  that  he  ever  in  fact  per- 
manently changed  his  domicil.     The  declaration  of  the  party 
himself  has  great  weight  in  the  matter  of  domicil,  as  instance 
the  case  of  the  patriot  Kosciusko;  his  '^domicil  of  origin  was 
Lithuania,  in  Poland.     The  presumption  of  the  law  is  that  it 
was  retained  unless  the  change  is  proved,  and  the  burden  of 
proving  it  is  upon  him  who  alleges  the  change."  Somerville  v. 
Somerville,  6  Ves.  Jr.  787 ;  3  Moore,  International  Law  Dig.  p. 
814.    It  is  difficult  to  lay  down  any  general  rule  as  to  what  resi- 
dence constitutes  domicil.    There  must  be  an  actual  residence  in 
the  place,  with  the  intention  that  it  is  to  be  a  principal  and  per- 
manent residence;  the  intention  of  the  party  may  be  gathered 
from  the  seat  of  his  fortune,  his  family,  and  pursuits  in  life,    A 
removal  from  the  former  domicil  for  an  indefinite  and  uncer- 
tain time  is  not  a  change  of  it.    Id.  (Moore). 

This  defendant's  legal  rights  are  superior  to  the  mere  incli- 
nation or  desire  of  the  court  or  counsel  to  keep  him  in  court  by 
resolving  the  doubts,  if  there  are  any,  against  him.  It  is  a  se- 
rious thing  for  a  court,  under  circumstances  like  these,  to  force  a 
man  to  belong  to  a  country  that  has  ceded  both  him  and  the  land 
of  his  birth  away,  and  which  citizenship  he  swears  he  neither 
claims  nor  desires.  On  the  facts  here  we  have  no  power  to  do  so. 
If  he  is  sincere  in  his  claim,  and  the  burden  is  on  the  other  side 
to  show  the  contrary,  it  would  simply  be  a  judicial  outrage.  The 
remedy  is  with  Congress  to  enable  this  court  to  dispossess  him  of 
property  he  may  have  acquired  through  the  wrong  of  his  father, 
if  such  is  the  fact,  which,  it  is  intimated,  in  truth  and  justice, 
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Wongs  to  other  citizens  of  this  island ;  but,  on  the  merits  of  that, 
we  express  no  opinion.  When  Congress  created  this  courts  it 
limited  its  jurisdiction,  and  presumed  that  the  local  courts  had 
jurisdiction  that  would  be  ample,  concurrent  or  exclusive,  the 
same  as  in  the  states.  It  is  regrettable  if  the  local  courts,  as  it 
is  said,  afford  no  proper  remedy  in  such  a  case,  but  we  cannot 
expatriate  this  man  to  please  litigants. 

It  may  be,  and  probably  is,  true,  that  this  mover  did  not 
make  up  his  mind  as  to  the  matter  of  his  citizenship  at  the  time 
he  first  left  Porto  Rico  with  his  family,  on  March  8,  1899.  As 
matter  of  law,  he  did  not  have  to  do  so  at  that  time.  The  treaty 
had  not  yet  been  ratified.  He  had  until  the  11th  day  of  April, 
1900,  more  than  a  year  thereafter,  in  which  to  do  so.  He  came 
here  to  Porto  Sico  on  October  22,  1899,  and  remained  until 
June  18th  of  the  year  following,  any  day  of  which  time  up  to 
April  11th  he  might  have  declared  his  intention  to  remain  a 
Spaniard,  yet,  with  full  knowledge  of  the  consequences,  he  did 
not  do  so.  The  privil^e  of  being  a  mere  Porto  Rican,  owing 
allegiance  to,  without  being  a  citizen  of,  the  United  States,  is 
not  one  that  the  court  can  be  induced,  just  to  meet  mere  exigen- 
cies in  any  case,  to  deprive  him  of. 

The  motion  in  each  case,  therefore,  will  be  sustained,-  and 
the  complaint  in  No.  386  dismissed  at  once  as  to  this  defendant 
only,  and  unless  the  bill  in  No.  407  can  be  and  is  amended  with- 
in five  days  so  as  to  give  this  court  jurisdiction,  it  will  stand 
dismissed  with  costs,  and  it  is  so  ordered. 
IL  PoBxo  Rioo. — 33. 
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MIGUEL  AEZTJAGA  SORAVILLA 

v. 

MANUEL  RODRIGUEZ  LARA. 

8an  Juan  Equity,  No.  137, 

and 

MANUEL  RODRIGUEZ  LARA 

V. 

MIGUEL  ARZUAGA  SORAVILLA. 

Equity,  No.  225. 


1.  Upon  a  proper  showing  of  merits  the  court  will  allow  defendant  in  a 

decree  pro  confeaso,  after  tw9  years,  to  file  a  bill  of  review,  and  will 
set  aside  the  decree. 

2.  Negligence  of  attorney  and  the  confusion  following  American 

tion  of  Porto  Rico  may  be  considered  in  that  connection. 

Order  filed  April  6,  1907. 


I 


I 


Thomas  D.  Mott,  Jr.,  Esq.,  solicitor  for  plaintiff. 

Messrs.  Dexter  &  Hard,  solicitors  for  defendant 

Order  by  Rodey,  Judge. 

Number  137,  above,  is  a  bill  to  quiet  title.    It  was  filed  seven 
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and  a  lialf  years  ago,  in  September,  1901.  It  is  one  of  the  old- 
est cases  now  pending  in  this  court.  During  the  fall  of  that  year 
service  was  duly  had  on  the  respondent.  For  failure  to  appear 
a  decree  pro  confesso  was  thereafter  duly  taken  and  entered, 
and  thereafter  a  final  decree  was  had.  Something  like  two  years 
later,  in  the  fall  of  1903,  the  respondent,  Manuel  Bodriguez 
Lara,  by  his  counsel,  Messrs.  Dexter  and  Herd,  came  into 
court  and  tendered  a  bill  for  review,  together  with  a  petition 
asking  leave  to  file  the  same.  The  proceeding  as  thus  com- 
menced was  given  No.  225,  as  above. 

The  bill  thus  tendered  alleges  the  surprise  of  the  complanant 
therein  at  learning  a  decree  had  been  entered  against  him  in  this 
court  some  two  years  before,  and  sets  out  at  length  the  fact  that 
he  employed  a  lawyer,  one  Ram6n  Nadal  Santa  Coloma,  to  de- 
fend the  suit  against  him,  and  that  for  some  reason  his  lawyer 
not  only  neglected  to  attend  to  the  matter,  but  wholly  deceived 
him  about  it  by  informing  him  that  the  case  was  receiving  prop- 
er attention,  and  that  he  only  recently  before  learned  of  the  en- 
try of  the  decree.  The  bill  further  sets  out  many  reasons  why 
the  bill  for  review  ought  to  be  permitted  to  be  filed. 

Counsel  for  plaintiff  in  the  first  suit  resisted  this  effort  to  file 
the  bill  for  review,  contending  that  the  decree  had  been  properly 
and  regularly  entered,  and  alleging  many  reasons  why  it  ought 
not  to  be  disturbed.  Counsel  for  both  sides  prepared  and  filed 
briefs  on  the  subject,  and  it  seems  that  oral  argument  was  short- 
ly thereafter  had  before  a  previous  incumbent  of  this  bench.  We 
are  unable  to  say  why  previous  judges  failed  to  consider  this 
matter  and  permitted  it  to  drag  along  through  all  these  years 
without  disposing  of  it. 

We  have  examined  the  original  bill,  which  is  a  plain  suit  in 
equity,  formally  drawn,  to  quiet  title  to  some  200  cuerdas  of 
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land,  worthy  at  that  time,  as  is  alleged,  about  $5,000,  and 
which,  of  course,  would  probably  now  be  worth  $25,000.  II 
cannot  be  ascertained  from  this  formal  bill  what  complainant's 
title  to  the  land  is  based  upon.  He  merely  asserts  that  he  is  in 
possession  of  it,  and  is  the  owner  of  it,  and  that  the  defendant, 
Manuel  Bodriguez  Lara,  makes  some  claim  against  it,  etc. 
The  court,  it  seems,  required  no  proof  at  the  time  of  the  entry  of 
'of  the  decree,  but  entered  it  as  a  matter  of  course.  Neither  does 
the  bill  for  review  set  out  what  title  this  man  Manuel  Bodriguez 
Lara  has,  if  any,  to  the  property.  It  is  deficient  in  this  partic- 
ular. 

We  have  examined  the  subject  with  a  good  deal  of  care  and 
have  concluded  as  follows :  It  is  a  serious  thing  to  deprive  a  man 
of  his  property  in  this  informal  way,  if  he  really  owns  or  has 
any  right  t6  it.  In  those  early  days  of  American  occupation  on 
*the  island,  the  natives,  in  the  nature  of  things,  did  not  under- 
stand our  practice  or  procedure.  It  transpires  that  this  lawyer 
the  defendant  hired  was  not  even  a  practitioner  in  this  court, 
jand  it  may  well  have  been  that  he  was  in  fact  guilty  of  neglect 
in  the  premises,  and  deceived  him  after  receiving  a  fee  to  attend 
to  the  matter,  as  alleged.  Further,  we  are  of  opinion  that  there 
is  not  much  merit  in  the  many  other  points  made  for  setting 
aside  the  decree,  and  cannot,  without  a  showing,  ascertain  what 
merit  ther^  may  be  in  the  claims  of  defendant. 

Therefore  complainant  in  this  bill  of  review  will  be  permitted 
to  make  a  showing  by  affidavit  within  thirty  days,  as  to  what  his 
alleged  title  to  the  land  in  question  really  is,  and  if  the  court  is 
then  of  opinion,  after  hearing  the  same,  that  he  really  has  a  meri- 
torious defense  to  the  original  suit  against  him,  such  further  ac- 
lion  in  the  premises  will  be  permitted  as  the  court  may  deem 
proper,  arid  it  is  so  ordered. 
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MARIA  RODRIGUEZ  T  PUJALS,  Complainant, 

V. 

MANUEL  ARGUESO  Y  FLORES  ET  AL,  Dfts, 


San  Juan,  Equity,  No.  309. 

1.  A  minor,  resident  of  Porto  Rico,  whose  father,  a  native  of  the  Spanish 

Peninsula,  registered  her  name  with  his  as  a  Spanish  subject,  within 
a  year  following  the  promulgation  of  the  treaty  of  peace  between 
Spain  and  the  United  States,  is  a  Spanish  subject,  unless,  since  com- 
ing of  age,  she  has  done  something  to  change  that  status.  • 

2.  Her  marriage  to  a  Porto  Rican  after  the  suit  was  filed  does  not  affect 

the  jurisdiction  of  .the  court.    He  is  a  nominal  party  only. 

Opinion  filed  April  9,  1907. 


Messrs,  Hartzell  Jc  Rodriguez,  for  oomplainant. 

Herminio  Di<iZj  Esq.,  and  Cayetano  Coll,  Esq.,  for  defendants 

MuUenbofF  &  Eorber. 

•  ■       •     .  .      .  .  « 

N.  B.  K.  Pettingill,  Esq.,  for  defendants  Manuel  Argaeeo  j 
Rores  and  wife. 

RoDEY,  Judge,  delivered  the  following  opinion: 

The  court  has  examined  the  pleadings  in  this  case  with  a  good 
deal  of  care,  and  is  of  the  opinion  that,  on  the  facts  stated  in  the 
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motion  for  leave  to  amend  her  complaint^  complainant  is  enti- 
tled to  have  her  motion  granted.  If  she  was,  as  a  matter  of  fact, 
a  minor  and  a  Spaniard  at  the  date  of  the  treaty,  and  withm 
the  year  thereafter  her  father  preserved  his  Spanish  citizenship, 
and,  as  it  is  said,  also  acted  for  her  as  his  minor  child  and  pre- 
served her  Spanish  citizenship  by  registering  her  name  with 
his,  as  provided  in  the  treaty,  and  if  she  has  not  done  any  act 
since  coming  of  age,  and  before  filing  the  suit,  to  change  that 
status,  then  she  was,  at  the  time  of  the  filing  of  the  suit,  a  Span- 
iard, and  that  fact  created  the  necessary  diverse  citizenship  to 
give  jurisdiction  to  this  court. 

We  understand  that,  as  matter  of  fact,  since  the  filing  of  this 
suit,  complainant  has  married  a  Mr.  Bustelo,  who  is  admitted  to 
be  a  Porto  Rican ;  but  we  do  not  think  that  can  affect  the  juris- 
diction here.  The  only  effect  her  marriage  could  have  in  that 
behalf,  occurring  when  it  did,  is,  perhaps,  to  make  it  necessary 
to  join  her  husband  in  the  complaint ;  but,  as  he  would  be  a  nom- 
inal party,  it  would  not  oust  the  court  of  the  jurisdiction  it  had 
from  the  start. 

Therefore,  if  counsel  shall  file  a  proper  affidavit  to  support  the 
motion  in  this  case,  showing  the  facts  set  up  in  the  motion  as  to 
citizenship  and  preservation  thereof  and  as  to  date  of  the  ma^ 
riage  occurring  since  the  institution  of  this  suit,  the  same  will 
be  granted  without  further  action  on  the  part  of  the  court 
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TOMASA  MARTINEZ  DE  HERNANDEZ  ET  AI. 

V. 

JUAN  BERTEAN  CASANAS  ET  AI. 


But  Juan,  Law,  No.  402. 

1.  Hie  dedaration  of  intention  to  preserve  Spanish  citisensbip  provided 
for  by  tbe  treaty  of  peace  between  Spain  and  the  United  States  might, 
for  a  minor,  be  made  by  her  father  or  her  guardian. 

^.  The  foregoing  is  true  although  said  minors,  children  of  fathers  born 
in  the  Peninsula,  were  themselves  bom  in  Porto  Rico,  and  were  resid- 
ing here  when  the  treaty  took  effect. 

3.  G.  O.  No.  132,  series  of  1899,  by  the  military  governor  of  Porto  Rico, 

cited  and  approved. 

4.  A  woman  of  Spanish  citizenship,  resident  of  Porto  Rico,  who  marries 

a  citizen  of  Porto  Rico,  follows  his  citizenship,  and  becomes  a  citizen 
of  the  latter  country. 

Order  filed  April  9,  1907. 


Francis  H.  Dexter,  Esq.,  attorney  for  plaintiffs. 

Henry  F.  Hard,  Esq.,  attorney  for  defendants. 

EoDEY,  Judge,  delivered  the  following  opinion: 

This  case  comes  before  the  court  at  the  present  time  on  the 


Note.— Effect'  of  marriage  on  wife's  status  as  an  alien,   see  note  to 
ComiihA  V.  Parkerson,  22  L.R.A.  148. 
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issue  raised  by  a  plea  to  the  jurisdiction  for  want  of  proper  di- 
^'cr8e  citizenship.  Oral  arguments  were  had  and  briefs  have 
been  filed.  The  suit  is  an  important  one,  being  brought  to  le- 
(;over  a  half  million  of  dollars  alleged  as  damages.  As  can  be 
imagined,  it  has  been  presented  with  great  care  by  the  reapectiye 
counseL 

A  brief  statement  of  the  facts  out  of  which  the  demand  is 
alleged  to  grow,  while  not  necessary,  may  not  be  out  of  place. 
It  appears  that  prior  to  the  year  188-^,  a  mercantile  firm  known 
as  Noya  &  Hernandez  was,  and  had  been,  doing  a  laige  business 
at  the  city  of  Humacao,  Porto  Rico.    It  was  composed  of  Serafin 
Xoya  and  Tomas  Hernandez,  the  latter  being  the  husband  of 
[)Iaintiff,  and  said  Noya  being  the  husband  of  defendant  Encar- 
nacion  Frias  de  Noya.    Both  of  these  partners  died  in  or  about 
that  year,  and  it  is  said  an  inventory  of  the  firm's  property  then 
made,  showed  that  it  reached  a  value  of  $640,000.    The  estate 
was  immediately  put  into  course  of  settlement  with  the  widows 
of  the  partners  as  liquidators  with  power  to  jointly  and  sever- 
ally settle  up  the  same,  and  that  said  widows  are  still  such  liqui- 
dators.   It  is  alleged  also  that  in  the  year  1884  the  defendants 
Juan  Bertran  y  Casanas  and  Jose  Rodriguez  de  las  Albas  and 
Domingo  Rodriguez  de  las  Albas  then  existed  as,  or  then  formed^ 
u  partnership  known  as  Rodriguez  Brothers  &  Bertran.     That 
they  took  immediate  possession,  by  whose  leave  it  does  not  ap- 
pear, of  the  assets  of  this  Noya  &  Hernandez  estate. 

That  between  that  date  and  the  year  1891,  in  one  way  or  an- 
other, they  converted  it  all  to  their  own  use.  That  they  accom- 
plished this  through  all  sorts  of  chicanery,  fraud,  duress,  and 
conspiracies ;  that  part  of  the  time  this  was  done  in  conjunction 
with  the  defendant  Encarnaci6n  Frias  de  Noya,  one  of  said 
liquidators;  and  also  that  it  was  done  through  the  miiTriiig  of 
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false  and  fraudulent  deeds^  mortgages^  etc. ;  and  also  by  collect- 
ing the  estate's  debts,  and  the  creation  and  simulation  of  indebt- 
edness  against  it,  and  by  undue  influence,  and,  as  it  is  alleged, 
at  times  even  by  force  and  violence.  That  by  these  means  they 
induced  and  compelled  the  said  Encamacion  Frias  de  Noya, 
who  had  full  power  to  act  alone  and  separately,  to  execute  such 
instruments  and  powers  in  their  favor,  and,  at  times  acting  even 
without  the  same,  as  that  they  in  time  possessed  themselves  by 
such  series  of  frauds  of  the  said  entire  estate  without  ever  pay- 
ing anything  therefor. 

That  all  of  the  personal  property  thus  fraudulently  obtained 
has  been  converted,  appropriated,  or  lost  by  the  said  firm  of 
Bodriguez  Brothers  &  Bertran,  and  by  the  partners  thereof,  and 
that  the  real  estate  thus  fraudulently  secured  by  them  has  all 
been  sold  and  conveyed  to  third  persons,  who  claim  the  same 
as  innocent  purchasers  for  value  without  notice,  and  that  hence 
this  plaintiff,  because  it  appears  the  entire  estate,  real  and  per^ 
sonal,  has  gone  beyond  specific  recovery,  is  forced  to  bring  a 
plain  action  at  law  for  the  recovery  of  damages  for  such  wrong- 
doing. It  appears  also  that  two  of  these  partners,  to  wit,  Jos6 
Bodriguez  and  Domingo  Bodriguez,  have  died  since  the  year 
1891,  and  that  their  heirs  took  their  estate  in  such  manner,  un- 
der the  local  law,  as  makes  them  responsible  for  the  debts  and 
torts  of  their  said  ancestors,  and  that  the  claim  herein  has  been 
kept  alive  by  this  plaintiff  through  the  intervening  years  by 
proper  annual  demands,  judicial  and  extrajudicial. 

It  seems  to  be  another  of  the  numerous  and  apparently  stale 
claims  of  large  dimensions  inherited  by  this  court  from  Spanish 
times.  It  may  or  may  not,  of  course,  be  accompanied  by  such 
surrounding  facts  on  the  merits,  as  entitle  plaintiff  to  relief, 
but  as  to  this  we  cannot  at  this  time,  not  having  any  informa- 
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tion,  express  an  opinion.  We  have  no  knowledge  of  what  an  an- 
swer, if  filed,  might  allege  in  the  way  of  denial,  defense,  or 
counter  allegation,  or  whether  a  defense  on  the  merits  exists. 

Under  the  ruling  of  this  court  made  some  time  since  in  the 
Vallecillo  y  Mandry  v.  Bertran  case,  ante,  p.  46,  if  it  shall  ap- 
pear that  there  are  Porto  Ricans  on  each  side  of  the  controver- 
sy, then  we  are  without  jurisdiction  to  entertain  the  case.  It 
was  agreed  at  the  hearing,  and  that  is  the  rule  under  the  pleas, 
that  at  this  time  this  is  the  only  question  to  be  considered.  On 
the  admitted  facts,  the  citizenship  of  the  parties  becomes  a  dis- 
puted question  of  law  for  the  determination  of  the  court.  There- 
fore a  statement  of  the  admissions  and  disputed  law  as  to  such 
citizenship  is  proper. 

It  is  admitted  that  the  plaintiff  Tomasa  Martinez  de  Hernan- 
dez, the  widow  of  the  senior  partner  of  the  original  firm,  is  t 
Porto  Rican. 

It  is  also  admitted  that  the  other  widow  and  liquidator.  En- 
camacion  Frias  de  Noya,  although  made  a  party  defendant, 
because,  as  alleged,  she  refused  to  join  the  plaintiff  in  this  action, 
is  in  reality  a  plaintiff  for  purposes  of  jurisdiction,  and  can  be 
classed  as  such  by  the  court.  She  is  also  admitted  to  be  a  Porto 
Rican,  not  having  preserved  her  Spanish  allegiance  during  the 
year  of  option  after  the  treaty  of  Paris. 

The  defendant  Juan  Bertran  y  Casanas  is  admitted  to  be  a 
Spanish  subject,  a  native  of  the  Peninsula,  who  duly  preserved 
his  national  status;  and  it  is  also  admitted  that  the  brothers, 
the  late  Jose  Rodriguez  and  Domingo  Rodriguez  de  las  Albas, 
his  partners  in  said  firm  of  Rodriguez  Brothers  &  Bertran,  were 
also  Spanish  subjects,  natives  of  the  Peninsula. 

Miguel  Bustelo,  the  husband  of  Maria  Rodriguez  y  Pujals  de 
Bustelo,  is  a  Porto  Rican,  but  he  being  only  a  nominal  party 
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<lefendanty  can  have  no  efifectual  weight  in  giving  or  ousting 
jurisdiction. 

The  defendant  Juana  Pujals,  formerly  widow  of  Domingo 
Rodriguez,  one  of  the  said  partners  of  the  mercantile  firm  of 
Rodriguez  Brothers  &  Bertran,  is  conceded  to  be  a  Spanish  sub- 
ject, as  she  followed  the  nationality  of  her  second  husband  and 
is  now  living  in  Spain;  and  the  defendants  Vicente  and  Julia 
Rodriguez  y  Pujals,  her  two  minor  children,  are  also  Spanish 
subjects,  as  they  have  been  residing  with  their  said  mother  and 
domiciled  in  Spain  since  before  the  date  of  the  ratification  of  the 
treaty  of  Paris,  with  intent  to  remain  there,  and  were  so  residing 
there  at  the  time  of  the  filing  of  this  suit 

Therefore  the  principal,  and  practically  the  only,  contention 
in  the  cause  at  the  present  time  is  over  the  citizenship  of  Marfa 
Rodriguez  y  Pujals  de  Bustelo  and  Manuela  Rodriguez  y 
Pujals,  daughters  respectively  of  Jose  Eodriguez  de  las  Albas 
and  Domingo  Eodriguez  de  las  Albas,  who  were  the  partners 
in  said  firm  of  Rodriguez  Brothers  &  Bertran. 

During  the  year  immediately  after  the  ratification  of  the 
treaty  of  Paris,  being  the  time  within  which  the  same  might,  un- 
der the  terms  of  the  treaty,  be  done,  the  said  Jose  Rodriguez,  a 
native  of  the  Peninsula,  when  making  for  himself  and  wife  a 
declaration  in  that  behalf,  also  made  a  declaration  for  his  then 
minor  daughter,  the  said  Maria,  and  his  then  minor  niece,  the 
said  Manuela,  under  the  treaty,  to  preserve  their  Spanish  alle- 
giance. His  power  to  do  this  for  these  minors  is  denied  by  coun- 
sel for  defendants. 

Some  months  since,  this  court  held  in  suit  No.  309,  ante,  p.  617, 
where  she  was  plaintiff,  for  reasons  given  in  a  short  opinion  filed 
therein,  that  said  Maria  was  a  Spaniard  at  the  time  of  the  filing 
of  that  suit,  and  that,  under  the  law,  when  this  court  has  juris- 
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diction  at  the  time  of  the  filing  of  a  suit,  no  change  in  the  sitoa* 
tion  of  the  parties  could  thereafter  affect  the  same.  It  appears 
that  since  the  date  of  the  filing  of  that  suit,  the  said  Maria  has 
married  Mr.  Bustelo,  a  Porto  Rican,  and  hence  it  is  claimed  hj 
counsel  for  defendants,  and  strenuously  resisted  hy  oounsel  for 
plaintiffs,  that  she  has  now  become,  and  is,  a  Porto  Kican  by 
reason  of  her  citizenship  becoming  merged  in  and  following  that 
of  her  husband.  She  was  bom  here  on  the  island  seventeen  or 
eighteen  years  before  the  treaty  and  has  even  since  continued  to 
reside  here. 

Said  Manuela  is  the  daughter  of  Domingo  Rodriguez  and  the 
said  Juana  Pujals.  She  is  now  of  age  and  unmarried,  and  was 
also  bom,  and  has  always  lived,  here  on  the  island. 

As  stated  in  the  brief  of  counsel  for  defendants:  'If  either 
one  of  these  two  ladies  (that  is,  Maria  Rodriguez  y  Pujals  de 
Bustelo  and  Manuela  Rodriguez  y  Pujals)  are  held  to  be  citizens 
of  Porto  Rico,  this  case,  under  the  ruling  aforesaid  in  the  Valle- 
cillo  y  Mandry  v.  Bertran  Case,  ante,  p.  46,  must  be  dismissed 
on  the  pleas  now  before  the  court." 

Their  citizenship,  of  course,  depends  primarily  on  the  word- 
ing of  article  9  of  the  treaty  of  Paris,  and  §  7  of  the  organic 
act  of  Porto  Rico,  the  latter  commonly  known  as  the  Foraker 
law  (31  Stat,  at  L.  77,  chap.  191),  and  also  upon  the  general 
policy  of  the  United  States,  as  exhibited  in  its  legislation,  and 
as  the  same  can  be  gathered  from  the  decisions  of  our  courts,  and 
on  admitted  propositions  of  international  law  as  laid  down  by 
the  text  writers. 

The  material  portion  of  article  9  of  the  treaty  reads :  "Span- 
ish subjects,  natives  of  the  Peninsula,  residing  in  the  territoiy 
over  which  Spain  by  the  present  treaty  relinquishes  or  cedes  her 
sovereignty,  may  remain  in  such  territory  or  may  remove  there- 
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from,  retaining,  in  either  event,  all  their  rights  of  property, 
etc  ...  In  case  they  remain  in  the  territory  they  may  pre- 
serve their  allegiance  to  the  Crown  of  Spain  by  making,  before  a 
court  of  record,  within  a  year  from  the  date  of  the  exchange  of 
ratifications  of  this  treaty,  a  declaration  of  their  decision  to  pre- 
serve such  allegiance ;  in  default  of  which  declaration  they  shall 
be  held  to  have  renounced  it  and  to  have  adopted  the  nationality 
of  the  territory  in  which  they  may  reside. 

"The  civil  rights  and  political  status  of  the  native  inhabitants 
of  the  territories  hereby  ceded  to  the  United  States  shall  be  de- 
termined by  the  Congress."     [30  Stat  at  L.  1759.] 

Section  7  of  the  organic  act  referred  to  is  as  follows :  "That 
all  inhabitants  continuing  to  reside  therein  who  were  Spanish 
subjects  on  the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine,  and  then  resided  in  Porto  Bico,  and  their  children 
bom  subsequent  thereto,  shall  be  deemed  and  held  to  be  citizens 
of  Porto  Kico,  and  as  such  entitled  to  the  protection  of  the 
United  States,  except  such  as  shall  have  elected  to  preserve  their 
allegiance  to  the  Crown  of  Spain  on  or  before  the  eleventh  day 
of  April,  nineteen  hundred,  in  accordance  with  the  provisions 
of  the  treaty  of  peace  between  the  United  States  and  Spain  en- 
tered into  on  the  eleventh  day  of  April,  eighteen  hundred  and 
ninety-nine ;  and  they,  together  with  such  citizens  of  the  United 
States  as  may  reside  in  Porto  Rico,  shall  constitute  a  body  politic 
imder  the  name  of  The  People  of  Porto  Rico,  with  govern- 
mental powers  as  hereinafter  conferred,  and  with  power  to  sue 
and  be  sued  as  such." 

In  the  painstaking  and  elaborate  brief  which  counsel  for  de- 
fendants has  filed,  after  stating  many  well-known  and  practically 
imdisputed  jurisdictional  propositions,  he  lays  down  on  the  sub- 
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ject  of  the  citizenship  of  these  women,  three  propositions  which 
may  be  shortened  and  stated  as  follows : 

1.  That  the  declaration  made  by  Jose  Rodriguez  for  his 
daughter,  the  said  Maria,  and  his  niece,  the  said  Manuela,  was 
of  no  legal  effect  under  the  treaty  or  the  law,  because  they  were 
both,  although  then  being  minors,  '^native  inhabitants"  of  Porta 
Rico. 

2.  That  the  citizenship  of  both  of  said  women  (although  as 
aforesaid  then  being  minors),  they  being  "native  inhabitants"  of 
Porto  Rico  on  April  11,  1899,  must  be  considered  without  ref- 
erence to  the  citizenship  or  acts  of  their  respective  parents,  and 
they  are  therefore  citizens  of  Porto  Rico,  the  decisive  fact  in 
such  case  being  the  place  of  nativity,  and ; 

3.  That  even  if  both  of  said  women  shall  be  considered  to  have 
been  Spanish  subjects  since  the  treaty,  nevertheless,  one  of  them,, 
the  said  Maria  Rodriguez  y  Pujals,  having  since  that  time,  and 
before  the  filing  of  this  suit,  merged  her  nationality  in  that  of 
her  husband,  Miguel  Bustelo,  on  her  marriage  to  him,  she  is  now, 
and  was  at  the  time  of  the  filing  of  this  suit,  a  citizen  of  Porto 
Rico. 

Both  the  court  and  the  bar  of  the  island  have  had  considerable 
trouble  endeavoring  to  understand  the  exact  meaning  of  article 
9  of  the  treaty  and  §  7  of  the  organic  act  as  quoted  above.  On 
the  one  hand,  it  is  contended  that  the  opening  words  in  said 
article  9,  "Spanish  subjects,  natives  of  the  Peninsula,  residing 
in"  (Porto  Rico),  must  be  strictly  construed;  that  is,  limited  to 
the  person  making  the  declaration  provided  for,  to  retain  his 
Spanish  allegiance,  and  that  he  cannot  include  in  such  declara- 
tion any  other  person,  not  even  his  wife  or  minor  children,  if 
they  happen  to  be  native  Porto  Ricans. 

So  far  as  we  are  informed  or  have  been  able  to  aacertain  after 
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some  examination  of  the  subject,  this  treaty  is  the  first  one  to 
which  the  United  States  is  a  party,  that  narrowed  this  right  to 
preserve  allegiance  to  the  country  to  which  they  formerly  be- 
longed, to  a  particular  class  of  inhabitants  of  the  country  ceded. 

When  the  treaty  of  Guadalupe-Hidalgo  was  entered  into,  in 
February,  1848,  between  the  United  States  and  Mexico,  all  citi- 
zens of  the  latter  remaining  in  the  ceded  country  were  permitted 
to  retain  their  former  allegiance  by  declaring  such  intention 
within  a  year  in  a  manner  duly  provided  for  in  the  treaty.  In 
considering  why  this  privilege  was  restricted  in  the  present  in- 
stance, we  are  led  to  believe  that  it  was  simply  considered  inex- 
pedient to  insert  the  clause  in  the  old  form,  because  of  the  great 
number  of  people  living  in  Porto  Rico,  Cuba,  and  the  Philip- 
pines,— ^probably  as  many  as  seven  or  eight  millions, — and  this 
nation  had  probably  not  at  that  time,  and  perhaps  has  not  even 
yet,  fully  determined  its  policy  with  reference  to  the  acquired 
territory  and  its  people.  Hence  we  can  readily  understand  the 
closing  phrase  of  article  9  of  the  treaty,  that:  "The  civil  rights 
and  political  status  of  the  native  inhabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  be  determined  by  the 
Congress." 

Looking  back  over  history,  we  realize  that  there  were  rela- 
tively but  a  few  thousands  of  people  in  Florida  when  we  acquired 
it,  and  the  same  may  be  said  of  the  vast  area  known  as  the  Louis- 
iana purchase.  Even  when  we  acquired  from  Mexico  the  vast 
domain  now  comprising  the  states  of  California,  Nevada,  Utah, 
and  a  part  of  Colorado,  and  the  territory  of  Arizona  and  a  part 
of  New  Mexico,  it  had  within  its  borders,  most  of  whom  lived 
along  the  Pacific  coast  and  in  the  Rio  Grande  valley,  in  New 
Mexico,  and  a  few  in  southern  Arizona,  not  to  exceed  probably 
sixty  or  seventy  thousand  people  all  told.    All  this  territory  was 


528  PORTO  RICO 

Martinez  de  Hernandez  v.  Casafiaa. 

contiguous  to  the  United  States  proper,  and  the  nation  was  not 
at  that  time  as  jealous  of  the  incorporation  of  new  people  and 
the  territory  where  they  live,  into  the  Union  as  states,  as  it  has 
since  become ;  therefore  it  did  not  require  a  very  large  force  to 
govern  them  in  the  interim,  so  it  seems  not  to  have  been  thought 
against  the  policy  of  the  nation  to  permit  any  person  desiring  to 
continue  to  reside  therein,  to  retain  his  allegiance  to  his  former 
government. 

We  can  well  see  how,  under  the  circumstances,  grave  results 
might  have  followed  the  insertion  of  such  a  broad  provision  in 
the  treaty  of  Paris.  In  Porto  Eico,  for  instance,  where  nearly 
a  million  of  people  lived  at  the  time,  if  that  had  been  done,  and 
any  large  proportion  of  the  people  retained  their  Spanish  citizen- 
ship, grave  results  might  have  followed,  and  heavy  expense  have 
been  entailed  upon  the  government  of  the  United  States,  as,  of 
course,  none  but  citizens,  or  those  who  would  accept  allegiance 
to  our  government,  could  be  appointed  to  any  ofBce.  For  this 
reason,  counsel  for  that  side  of  the  proposition  here  are  contend- 
ing for  a  strict  construction  of  the  language  of  the  treaty  in  that 
regard.  On  the  other  hand,  it  is  contended  that  all  of  the  cir- 
cumstances must  be  taken  into  consideration,  and  that  no  con- 
struction should  be  given  to  the  language  referred  to  that  would 
have  results  repugnant  to  common  sense  and  civilization,  and 
that  for  this  reason  it  cannot  be  said  that  the  high  contracting 
parties  intended  that  this  privilege  granted  to  certain  Spanish 
subjects  should  result  in  splitting  up  families  and  creating  in- 
congruous conditions  that  would  be  both  embarrassing  and  un- 
natural. 

That  it  was  intended  that  every  such  Spanish  subject  should 
not  only  have  the  privilege  of  retaining  his  own  allegiance  to 
the  Spanish  Crown,  but  also  that  of  his  wife  and  then  minor 
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ohildren.  That  even  this  construction  would  result  in  but  a 
relatively  few  people  retaining  Spanish  allegiance, — perhaps 
not  to  exceed  ten  thousand  in  all  in  Porto  Rico, — and  that,  in 
the  course  of  a  few  years,  a  large  proportion  of  these  would  re- 
turn to  Spain.  We  understand  that  this  statement  is  proving 
historically  true  and  that  not  to  exceed  six  or  seven  thousand 
people,  including  wives  and  minors,  thus  preserved  their  alle- 
giance to  Spain,  and  that  a  large  percentage  of  them  have  al- 
ready returned  to  that  country. 

Therefore,  notwithstanding  the  strenuous  contention  to  the 
contrary,  and  the  elaborate  argument  made  in  that  behalf  by 
counsel  for  defendants,  we  are  constrained  to  take  this  latter 
view  of  the  subject,  and  we  think  therefore  that  general  order 
No.  132  and  its  amendments,  issued  by  the  military  commander 
of  the  United  States  during  the  military  occupancy  of  Porto 
Rico  in  that  year  of  option,  providing  for  the  manner  in  which 
this  allegiance  could  be  preserved  by  husbands,  widows,  next 
friends,  guardians,  tutors,  masters,  etc.,  was  a  sensible  and  prop- 
er construction  of  the  provisions  of  the  treaty  in  that  regard. 
This  is  practically  what  we  held  some  months  since,  although 
the  facts  were  slightly  different,  in  cause  No.  196  on  the  dock- 
et, entitled,  Rios  de  Rubio  v.  Burset,  ante,  p.  189,  and  we  see  no 
reason  to  change  the  views  therein  expressed.  See  also  Shanks 
V.  Dupont,  3  Pet  242,  7  L.  ed  666,  and  Jones  v.  McMasters,  20 
How.  8,  15  L.  ed.  805. 

Whatever  may  have  been  the  law  previous  to  1856,  when  the 
first  act  of  Oongress  (IT.  S.  Rev.  Stat.  §  1994,  U.  S.  Comp.  Stat 
IMl,  p.  1268)  on  the  subject  was  passed,  we  think  it  is  now  well 
settled  as  to  the  United  States  that  the  citizenship  of  a  married 
woman  merges  in  that  of  her  husband,  and  that  this  is  a  policy 
diaf  ou^t  to  be  followed  in  all  territories  or  other  places  subject 
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to  our  national  jurisdiction.  See  also  subhead  6,  §  4  of  the  new 
naturalization  law,  June  29,  1906,  chap.  3592,  p.  598,  Sess. 
Laws  59  th  Congress. 

A  perusal  of  Van  Dyne  on  Citizenship,  and  an  examination  of 
the  third  volume  of  Moore's  International  Law  Digest,  under 
the  proper  headings,  where  full  'citation  of,  and  comment  upon, 
the  treaties,  statutes,  diplomatic  correspondence,  and  decisions 
of  the  courts  of  the  L^nited  States  and  other  civilized-  countries 
with  reference  to  citizenship  is  had,  will,  we  think,  satisfy  any- 
one that  this  position  is  sound. 

We  are  also  well  aware  that  it  has  come  to  be  a  policy  of 
this  nation,  sustained  by  the  statutes  and  decisions  of  the  courts, 
that  nativity  or  birth  in  the  United  States  and  subject  to  the 
jurisdiction  thereof,  with  an  exception  or  two  in  cases  of  the 
children  of  diplomats  and  other  foreign  government  officials, 
fixes  citizenship  of  the  United  States  inherently  in  and  aipon 
such  person.  This  is  made  manifest  by  a  decision  of  the  Su- 
preme Court  of  the  United  States  delivered  by.  Mr.  Justice  Gray 
in  1898  in  the  celebrated  case  of  the  American  Chinese  boy 
Wong  Kim  Ark,  1G9  U.  S.  640,  42  L.  ed.  890,  18  Sup.  Ct  Rep. 
456.  This  opinion  is,  of  course,  binding  upon  all  courts  in  the 
nation,  and,  although  the  Chief  Justice  and  Mr.  Justice  Harlan 
dissented,  is,  in  and  of  itself,  one  of  the  most  valuable  historical 
reviews  and  legal  contributions  on  the  subject  of  American  citi- 
zenship through  the  incident  of  birth,  and  in  fact  on  the  subject 
of  citizenship  generallyj  that  exists  to-day.  To  save  quoting  at 
length  from  the  above-mentioned  sources  of  information  and  law, 
we  ask  all  interested  to  read  the  same,  and  they  will,  w^.thixiki 
find  ample  support  for  the  views  we  here  express.        . 

Great  stress  is  laid  upon  this  fact  of  the  accident  of  birth,  by 
counsel  for  defendants  here,  with  reference  to  children  bom  on 
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the  island,  but  with  all  due  respect,  we  cannot  see  how  it  is  par^ 
allel  or  applicable.  See  Shanks  v.  Dupont,  and  Jones  v.  Me- 
Masters,  supra.  Previous  to  the  treaty  there  was  no  distinctioil 
in  Spanish  subjects  between  those  that  were  natives  of  the  Pen^- 
insula  and  those  that  were  natives  of  Porto  Kico.  These 
women  were  not  born  in  the  United  States  or  subject  to  the  ju^ 
risdiction  thereof  in  the  sense  of  the  first  clause  of  thie  14tli 
Amendment  to  the  national  Constitution.  They  were  bom  sub- 
jects of  Spain.  This  exception  in  the  treaty  was  something  not 
to  be  included  in  it ;  it  was  inserted  to  save  a  citizenship  which 
those  mentioned  already  possessed,  and  it  ought  to  be  presumed, 
as  it  is  in  all  other  cases  between  contracting  parties,  that  the 
contract  or  treaty  was  made  with  reference  to  existing  law,  and 
the  customs  of  civilized  nations,  and  especially  is  this  so,  we 
think,  when  the  unit  and  sacredness  of  the  family  are  involved. 

We  are  well  aware,  and  we  concede  that  it  is  a  general  doc^ 
trine,  recognized  by  most  civilized  nations,  that  when  children 
have,  during  their  minority,  because  of  their  residence,  a  citi- 
zenship forced  upon  them,  different  from  that  which  they  might 
be  entitled  to  because  of  the  place  of  their  birth,  they  niay  be 
vested  with  the  right,  after  coming  of  age,  to  elect  to  which 
country  they  desire  to  adhere,  especially  if  they  are  then  resid- 
ing  in  the  country  and  under  the  sovereignty  of  their  birth. 
See  Van  Dyne,  Citizenship,  supra,  pp.  25, 116,  and  119. 

We  have  heretofore  doubted  whether,  since  the  expiration  of 
the  year  of  option  under  the  treaty,  and  the  passage  of  the  or- 
ganic act,  in  the  absence  of  further  legislation  by  Congresis, 
there  was  any  mode  by  which  a  person  could  become*  a  citizen  of 
Porto  Rico  save  by  birth,  or  by  being  a  citizen  of  the  United 
States  and  residing  in  the  island ;  but  from  the  examination  we 
have  made  in  this  case  under  the  direction  of  the  brief  of  coun- 
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91^  fpr  defendantSy  we  feel  constrained  to  hold,  for  the  reasons 
tierein  expressed,  that  a  foreign  woman  may  acquire  that  status 
|i;  marrjing  a  Porto  Kican.  Therefore  we  hold  that  these  two 
^omen  ^d  ^eix  allegiance  to  the  Spanish  Crown  properly  pre- 
served for  them,  gnd  that  after  the  year  of  option  provided  for 
in  the  treaty  pf  Paris,  they  remained  Spanish  subjects,  and  that 
thereafter  the  said  Maria,  by  her  marriage  to  Mr.  Bustelo,  be- 
came a  Porto  Bican,  and  was  such  at  the  time  of  the  filing  of  this 
suit.  The  said  Manuela,  having  done  nothing  since  becoming  of 
age  to  change  her  Spanish  citizenship,  that  was  thus  preserred 
for  her  by  her  uncle,  retains  it  stilL 

This  holding  as  to  the  citizenship  of  the  said  Maria  Rodri- 
guez  y  Pujals  de  Bustelo  renders  the  case  subject  to  our  ruling 
^n  the  Vallecillo  y  Mandry  v.  Bertran  Case,  ante,  p.  46,  and 
constrains  us  to  hold  that  the  plea  herein  as  to  her  must  be  sus- 
tained, and  unless  the  complaint  can  be,  and  is,  properly 
amended  within  ten  days  so  as  to  give  jurisdiction  to  this  court, 
it  will  stand  dismissed  with  costs,  and  it  is  so  ordered. 

Note. — Supplemental  statement  by  the  Court  (not  to  be 
published  as  a  part  of  the  opinion,  but  merely  as  a  note  thereto). 

Not  that  it  is  necessary  to  a  decision  of  this  case,  save  to  the 
extent  implied  in  the  foregoing  opinion,  but  because  of  the  im- 
portance of  the  subject,  and  in  the  hope  that  the  dicta  may,  to 
some  ^xtent,  lessen  the  large  amount  of  controversy  between 
counsel,  we  here  append  what  we  think  would  be  a  reasonable 
ipiterpretation  of  the  portion  of  the  treaty  of  Paris  referred  to: 

f  hat  on  April  ],].,  1899,  under  the  9th  article  of  the  treaty 
o;^  Paris,  all  actual,  or  constructive  native-bom  Porto  Eicans, 
^pti^uing  actually  pr  constructively  to  thereafter  reside  in 
Pcirlip  Bico,  except  those  of  them  who  were  then  either  tho 
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^ives,  widows,  or  minor  children  of  any  Spanish  snbject,  a 
native  actual  or  constructive  of  the  Peninsula,  absolutely  lost 
their  previous  status  or  condition  of  being  Spanish  subjects^  and 
immediately  thereafter  assumed  the  condition  of  being  citizens 
of  Porto  Rico,  owing  permanent  allegiance  to  the  United  States, 
But  that  all  then  Spanish  subjects,  natives  actual  or  construc- 
tive of  the  Peninsula,  continuing  thereafter  actually  to  reside 
in  Porto  Rico,  could,  under  that  article,  within  one  year  from 
said  date,  preserve  for  themselves,  their  wives  and  then  minor 
children,  their  Spanish  allegiance  in  the  manner  set  out  in  the 
treaty ;  and  this  same  right,  we  think,  existed  in  favor  of  any 
widow  of  such  native  of  the  Peninsula,  and  in  favor  of  the 
minor  children  or  orphans  of  such  parents,  and  could  be  ex- 
ercised in  their  behalf  in  any  proper  or  reasonable  manner^ 
and  would  be  effective  even  as  to  those  bom  in  Porto  Rico,  un- 
less repudiated  within  the  proper  time  by  the  person  interested 
on  coming  of  age. 

We  mean  by  "actual  or  constructive  native-born  Porto  Ricans'' 
to  include  Spanish  subjects  bom  in  the  adjacent  ceded  islands; 
and  by  "actually  or  constructively  to  thereafter  reside  in  Porto 
Rico"  to  also  include  residence  in  said  islands,  and  those  Porto 
Ricans  who  were  temporarily  absent  before,  at,  and  after  said 
date.  The  term  "actual  or  constructive  natives  of  the  Penin- 
sula" is  meant  to  include  natives  of  the  Balearic  and  other  is- 
lands that  can,  with  reason^  be  included  within  that  term. 
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ACXX)UNTINO. 

Stockholder's  action  for,  see  Cobpobations,  3. 
Suit  for,  between  partners,  see  Pabtnebship,  3. 
Right  to  interest  upon,  see  Intebest,  2. 

ACTION. 

Right  of,  for  injury  to  minor  child,  see  Pabent  and  Child,  1. 

Parent's  right  of  action  for  death  or  injury  of  minor  employee,  see  Pabent 

AND  Child,  2. 
Right  of  municipalities  to  sue  and  be  sued,  see  Municipal  Cobpobations. 

ADMIRALTY. 

Local  procedure  not  binding  upon  United  States  courts  when  exercising 

admiralty  jurisdiction,  see  Coubts,  6. 
Suit  in  personam  for  negligent  injury  to  employee  of  steamship  company, 

see  DiSTBiCT  Coubt,  3. 

1.  A  suit  to  recover  damages  for  the  death  of  one  killed  while  engaged  in 

lightering  freight  from  a  steamship  need  not  be  prosecuted  in  ad- 
miralty unless  plaintiff  seeks  to  libel  the  vessel.  Lopez  y  Kos  v. 
New  York  &  P.  R  S.  S.  Co.  396. 

2.  Libel  and  forfeiture  of  a  vessel  for  alleged  violation  of  U.  S.  Rev.  Stat. 

§  3095,  U.  S.  Comp.  Stat.  1901,  p.  2025,  providing  for  the  forfeiture  of 
vessels  under  30  tons  burden,  used  in  smuggling,  does  not  lie,  where 
the  master  of  such  vessel  brought  into  his  home  port,  from  a  for- 
eign one,  a  small  amount  of  wearing  apparel  for  his  family's  use, 
without  declaring  the  same,  and  was  charged  with  smuggling,  but, 
on  trial,  was  acquitted.    United  States  v.  The  Joven  Naulina,  29. 

ADVERSE  POSSESSION. 

See  also.  Attachment. 

Fraud  in  procuring  possessory  title,  see  Equity,  6. 
Fraudulent  possessory  title  as  cloud,  see  Cloud  on  Title,  2. 
Annulment  in  equity  of  possessory  title  obtained  by  fraud,  see  Pleading,  2. 
Acts  of  one  obtaining  possessory  title  by  fraud  as  binding  on  subsequent 
purchasers,  see  Vendob  and  Pubchaseb,  3. 
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Presumption  of  citation  of  landowner  in  proceedings  for  pouessoiy  titlB^ 
see  Evidence,  2. 

1.  A  party  with  a  better  title  under  an  unregistered  conveyance  is  not 
barred  by  a  possessory  title  in  leas  .than  twenty  years  Partfs  ▼. 
J.  Reynes  &  Co.  402. 

2.'  Under  the  law  "in  force  in  Porto  Rico,  a  possessory  title,  before  the 
time  has  elapsed  to  entitle  its  possessor  to  a  dominion  title  (and 
before  that  is  done)  has  no  final  effect  as  to  the  better  title,  either 
in  favor  of  the  person  to  whom  it  is  issued  or  his  assigns,  and  fft 
simply  notice  to  the  world  that  the  person  in  whose  favor  it  is  is- 
sued is  holding  adverse  possession  of  the  premises."    Id. 

3.  A  possessory  title  has  no  effect  as  against  a  person  who  should  have 
been  cited  in  the  proceeding  in  which  it  was  obtained,  but  who  waa 
not.    Id. 

ALIENS. 

Jurisdiction  of  district  court  to  naturalize,  see  Distbict  Coubt,  14. 

Declaration  of  intention. 

Filing  declaration  of  intention  in  municipal  court,  see  Courts,  4. 
Sufficiency  of  declaration  of  intention  to  authorize  naturalization  by  dis- 
trict court,  see  District  Court,  16. 

1.  The  declaration  of  intention  to  preserve  Spanish  citizenship,  provided 

for  by  the  treaty  of  peace  between  Spain  and  the  United  States, 
might  be  made  for  minors  by  their  fathers  or  guardians,  although 
the  minors,  children  of  fathers  born  in  the  Peninsula,  were  them- 
selves born  in  Porto  Rico,  and  were  residing  there  when  the  treaty 
took  effect.    Martinez  de  Hernandez  v.  CasaQas,  519. 

2.  A  minor,  resident  of  Porto  Rico,  whose  father,  a  native  of  the  Spanish 

Peninsula,  registered  her  name  with  his  as  a  Spanish  subject,  within 
a  year  following  the  promulgation  of  the  treaty  of  peace  between 
Spain  and  the  United  States,  is  a  Spanish  subject,  unless,  since 
coming  of  age,  she  has  done  something  to  change  that  status.  Rod- 
riguez y  Pujals  V.  Argueso  y  Flores,  517. 

3.  A  declaration  of  Spanish  citizenship  made  by  a  husband,  in  conformity 

with  art.  9  of  the  treaty  of  peace  between  the  United  States  and 
Spain,  carried  with  it  the  reservation  of  citizenship  for  his  wife  and 
children.    Rios  de  Rubio  v.  Burset,  189. 

4.  The  declaration  of  an  intention  to  become  a  citizen  of  the  United  States, 

which  is  provided  for  by  {  2165  cf  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stat.  1901,  p.  1329),  is  not  considered  by  Con- 
gress or  the  courts  of  the  United  States  of  such  a  technical  eharaeter 
as  to  require  the  strict  compliance  which  is  always  required  in  the 
application  for  the  final  naturalization  papers  which  may  be  issued  id 
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■nch  cases;  and  a  substantial  compliance  with  the  law  as  to  such  pre- 
liminary declaration,  although  subject  to  technical  objection,  is  often 
considered  a  sufficient  compliance,  inasmuch  as  the  competent  court, 
upon  the  application  for  final  admission  papers,  will  carefully  con- 
sider all  questions  of  informality  or  technical  error  in  passing  upon 
such  final  application.  Re  Bonnet  y  Jaspard,  70. 
fi.  A  subject  of  the  Republic  of  France,  residing  in  Porto  Rico,  who  took 
an  oath  of  allegiance  and  subscribed  to  a  declaration  of  intention  to 
become  a  citizen  of  the  United  States,  in  the  form  prescribed  by  the 
Revised  Statutes  of  the  United  States,  before  the  judge  of  a  municipal 
court  of  Porto  Rico  under  the  military  government  of  the  United 
States  in  that  island,  on  October  23,  1809,  sufficiently  complied  with 
the  law  to  authorize  the  district  court  of  the  United  States  for 
the  district  of  Porto  Rico,  after  the  expiration  of  the  time  pre- 
scribed by  the  Revised  Statutes,  to  entertain  an  application  for  the 
issuance  of  the  final  naturalization  papers  of  such  applicant.    Id. 

Cidulas  personales. 

6.  "C^ulas  personales"  issued  by  Spanish  municipalities  to  persons  domi- 

ciled therein  do  not  necessarily  imply  Spanish  citizenship.  Laborde 
V.  Laborde,  403. 

7.  A  person  bom  in  Porto  Rico  and  resident  there  when  the  peace  protocol 

was  signed,  but  who  removed  to  Spain  before  the  treaty  of  peace  was 
proclaimed,  returning  to  Porto  Rico  less  than  a  year  thereafter,  and 
who  remained  there  several  months,  and  then  returned  to  Spain  for 
a  year  or  more,  and  was  domiciled  there,  holding  a  "c^ula  personal'' 
of  the  municipality  wherein  domiciled,  but  who  swears  that  during 
all  of  said  time  his  intention  was  to  be  a  citizen  of  Porto  Rico,  is 
such  still.     Id. 

Marriage, 

8.  A  woman  of  Spanish  citizenship,  resident  of  Porto  Rico,  who  marries  a 

citizen  of  Porto  Rico,  follows  his  citizenship,  and  becomes  a  citizen 
of  the  latter  country.    Martinez  de  Hernandez  v.  Casafiaa,  519. 


ANTITRUST  LAW. 

See  also  Gonspibact. 

Combination  unlawful,  although  parties  not  actually  in  competition,  see 

CONSPIRACT,  4. 

Enjoining  acts  in  violation  of,  see  Injtjkctiow,  1. 

Averments  as  to  unlawful  combination  in  restraint  of  trade,  see  Dam- 

AOIB,  2. 
Setting  out  contract  evidencing  unlawful  combination,  see  PLEadxitg,  4. 
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APPEAL  AND  ERROR. 

Staying  execution  for  ooBts  against  parties  not  perfecting  appeal,  see  Ezr 

cunoN,  2. 
1.  An  exception  to  a  master's  report,  not  insisted  on  at  the  ar^umenty  should 

be  overruled.    Armstrong  v.  Alvarado,  33. 

ARREST. 

1.  The  Porto  Rican  law  of  civil  arrest  is  not  in  contravention  of  the  organic 

act  nor  of  any  act  of  Congress.    Rivera  v.  Cadiemo,  355. 

2.  The  issuing  of  an  order  of  arrest  in  a  civil  case  is  discretionary  with  the 

court.     Id. 

Breach  of  promise, 

3.  In  an  action  for  damages  for  an  alleged  breach  of  promise  of  niarriage, 

the  court  will  not,  before  judgment,  order  the  arrest  of  the  defendant, 
a  resident  of  the  jurisdiction,  who  is  not  shown  to  intend  leaving 
the  same;  who  has  not  seduced  plaintiff;  and  who  is  not  allied 
to  be  concealing  his  property,  nor  to  be  insolvent,  nor  charged  with 
fraud,  unless  the  breach  of  promise  can  be  so  considered.     Id. 

ASSIGNMENT. 

Liability  of  assignor  of  mortgage  to  assignee,  see  Mobtoaoe,  2,  3. 

ASSOCIATIONS. 

Not  within  law  prescribing  conditions  under  which  corporations  may  sue 
and  be  sued,  see  Coupobations,  1. 

ASSL^MPTION  OP  RISK. 
See  Masteb  and  Servant,  6. 

ATTACHMENT. 

Of  property  in  action  on  tort,  see  District  Court,  4. 

A  possessory  title  which  does  not  antedate  the  attachment  under  which 

property  was  sold  is  not  prior  to  the  conveyance  to  the  purchaser  ia 

attachment.     Par6s  v.  J.  Reynes  &  Co.  402. 

ATTORNEYS. 

Negligence  of,  as  ground  for  filing  bill  of  review,  see  Review,  6. 

BILLS  AND  NOTES. 

Right  of  maker  of  note  cited  in  supplementary  proceedings  to  file  bill  of 
interpleader,  see  Interpleader,  1,  2. 
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BREACH  OF  PROMISE. 

Arrest  in  action  for,  see  Abbest,  3. 

An  action  for  damages  for  wilful  injury  to  person  and  character,  as  a 
consequence  of  a  failure  to  carry  out  a  promise  of  marriage,  no 
seduction  being  alleged,  is  an  action  ea  contractu  for  damages  for 
breach  of  the  contract  of  marriage.    Rivera  v.  Cadiemo,  355. 

BURDEN  OF  PROOF- 

In  suit  to  set  aside  fraudulent  conveyance,  see  Eviobncb,  1. 

CARRIERS. 

Contract  for  monopoly  of  terminal  facilities  as  violation  of  anti-trust  law, 

see  Conspiracy,  2. 
Sufficiency  of  allegation  as  to  unlawful  combination  by,  see  Pleading,  6. 
Proof  of  waiver  of  lien  for  freight  charges,  see  Trial,  2. 
A  statement  in  a  charter  party  that  "the  freight  is  payable  on  delivery" 

of  the  cargo  is  not  evidence  of  a  waiver  of  the  lien.    Healy  v.  210, 

300  Feet  of  Dressed  Yellow  Pine  Lumber,  300. 

CASE. 

An  action  at  law  lies  to  recover  damages  for  inducing  another  to  convey 
property  without  consideration.  Martinez  de  Hernandez  v.  Bertran 
y  Casafias,  4. 

CfiDULAS  PERSONALES. 
See  Aliens,  6,  7. 

CITIZENSHIP. 

As  basis  of  jurisdiction  of  district  court,  see  District  Court,  6-0. 

As  alTecting  jurisdiction  of  district  court  to  entertain  creditors'  bill,  see 

District  Court,  13. 
Diversity  of,  in  suit  against  partners,  see  District  Court,  U,  12, 
Declaration  of  intention,  Bee  Aliens,  1-5. 
Change  of,  by  marriage,  see  Aliens,  8. 

CLOUD  ON  TITLE. 

1.  In  order  to  maintain  a  bill  in  equity  to  remove  a  cloud  from  title,  com- 

plainant must  allege  title  in  himself  and  the  existence  of  a  cloud 
apparently  valid.     Romeu  v.  Todd,  0. 

2.  A  fraudulent  possessory  title  and  the  conveyances  thereunder  are  clouds 

upon  the  title,  and  will  be  removed  by  an  order  directed  to  the 
registrar  of  property.    Pards  v.  J.  Reynes  &  Co,  402. 
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COLLATERAL  ATTACK. 

On  judgments  of  provisional  United  States  courts,  see  JuDGKtERT,'  tL 

CONCUBINE. 

Setting  aside  conveyance  to,  as  fraudulent,  tee  FftAumTLCRT  OoifTSTAJiCBL. 

CONGRESS. 

Franchises  of  a  public  nature  subject  to  control  by,  see  CORPOBATioiffly  2l 

General  acts  of,  applicable  to  Porto  Rico,  see  Statutes,  2. 

The  Constitution  governs  Congress,  and  the  laws  enacted  by  Congress  are 

the  supreme  law  of  the  land  in  Porto  Rico,  whenever  applieaUe. 

Rivera  v.  Cadiemo,  355. 

CONSPIRACY. 

Power  of  equity  to  enjoin  threatened  strike,  see  iKJimcnoN,  7-9. 
Enjoining  acts  in  violation  of  anti-trust  law,  see  Injunction,  I. 
Averments  as  to  unlawful  combination  in  restraint  of  trade,   see  Dajt- 

AGES,  2. 
Sufficiency  of  allegations  as  to  unlawful  combination,  see  Pleading,  0. 
Setting  out  contract  evidencing  alleged  unlawful  combination  contrary  to 

anti-trust  act,  see  Pleading,  4. 

Anti-irusi  law. 

1.  There  is  nothing  in  the  anti-trust  law  (26  Stat,  at  L.  209,  chsp.  647,  U.  8. 

Comp.  Stat.  1901,  p.  3200,  July  2.  1900),  entitled  "An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Restraints  and  Monopolies,' 
which  makes  it  locally  inapplicable  to  Porto  Rico,  although  it  wss 
enacted  before  the  cession  of  Porto  Rico  to  the  United  States.  Pe^ 
Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co.  109. 

2.  A  contract  between  a  railroad  and  a  steamship  line  intended  to  give 

the  latter  a  monopoly  of  the  landing  facilities  at  its  terminal  port  k 
in  violation  of  the  anti-trust  law.    Id. 

3.  An  action  brought  under  the  anti-trust  law  to  recover  damages  sus- 

tained by  reason  of  an  unlawful  combination,  evidenced  by  a  eontrad 
between  carriers,  is  not  an  action  based  on  the  contract.    Id. 

Competition, 

4.  A  combination  in  restraint  of  trade  is  not  less  unlawful  because  made 

by  parties  not  actually  in  competition  with  each  other.    Id. 

CONSTITUTIONAL  LAW. 

An  act  of  Congress  ratifying  a  military  order  creating  a  court  cannot  be 
held  to  be  an  ex  po8t  facto  law,  in  derogation  of  vested  properQ 
rights,  unless  it  first  be  shown  that  the  creation  of  the  court  wa» 
unauthorized  and  the  court  not  even  one  de  facto.  Santiago  v. 
Nogueras,  467. 
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<XQn'EMFT. 

1.  Mere  suspicion  tliat  the  defendant  in  Judgment  had  money  wherewith 
to  satisfy  the  same  is  not  sufficient,  in  the  absence  of  positive  proof 
to  that  effect,  to  authorize  an  imprisonment  for  contempt  in  re- 
fusing to  obey  an  order  to  pay  the  judgment.    Sixto  y.  Sarria,  168. 

t.  In  supplementary  proceedings  on  a  judgment  at  law,  an  order  commit- 
ting the  defendant  for  contempt,  consisting  in  failing  to  obey  an 
order  to  pay  the  judgment,  trenches  so  closely  on  imprisonment  for 
debt  that  it  will  be  set  aside,  and  the  defendant  discharged  on  habeas 
corpus,  where  the  statute  of  civil  arrest  prohibits  the  taking  of  the 
body  of  a  defendant  in  execution.  Id. 
# 
•CONTRACTS. 

Freedom  of,  see  Ma9teb  and  Sebvant,  1. 

JTor  construction  of  schoolhouse,  see  Schools,  1. 

^ttlng  aside  as  imconscionable,  see  Eqqitt,  1. 

Enjoining  acts  under  contract  in  violation  of  anti-trust  law,  see  IirjvNC- 

TION,   1. 
Action  for  breach  of  promise  as  an  action  e«  contractu,  see  Bbeach  of 

Pbohise. 
Action  to  recover  damages  sustained  from  unlawful  combination  as  based  on 

contract,  see  Ck)NSPiBACY,  3. 
Variance  of  writing  by  oral  statement.    See  Evidence,  5. 

<X)RPORATIONS. 

Grant  of  franchise  by  executive  council,  see  Executtve  Couwcil,  3. 

Franchise  to  develop  water  power  as  public-service  franchise,  see  Eminent 
Domain,  2. 

As  trustee  of  stockholders  pledging  stock,  see  Trusts,  3,  4. 

1.  The  provisions  of  the  Porto  Rican  laws  prescribing  the  conditions  under 
which  corporations  can  sue  and  be  sued  in  Porto  Rico  have  no  appli- 
cations to  associations  other  than  corporations.  Luce  v.  Mullenhoff  & 
Korber,  56. 

*&  Franchises  of  a  public  or  quasi-public  nature,  granted  by  the  executive 
council  of  Porto  Rico,  probably  should  be  approved  by  the  President, 
and  are  subject  to  congressional  control.  Arpin  v.  Porto  Rico  Power 
ft  L.  Co.  314. 

Remedy  of  etockholdere. 

4ppHeation  for  receiver  on  ground  of  mismanagement,  see  Receivers,  2. 

^.  The  owners  of  $23,500  of  the  capital  stock  of  a  corporation  organized 
for  $200,000,  and  which  has  issued  $172,000  of  the  same,  who  charge 
the  officers  of  the  corporation  with  mismanagement,  incapacity,  ig- 
norance,  waste,  extravagance,   failure   to   account,   usurpation    of 
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powers  not  granted  to  them,  exercise  of  duties  not  authorizf^,  and 
other  misdoings,  and  that  this  mismanagement,  if  allowed  to  eoih 
tinne,  will  cause  a  total  loss  to  the  corporation,  being  a  minor! tj  is 
intorest,  are  not  entitled  to  an  accounting  or  the  appointment  of  a 
receiver  until  they  have  exhausted  all  means  within  their  rpscb 
within  the  corporation  to  redress  their  grievances.  WiUon  v.  Cco; 
tral  Altagracia,  420. 

COSTS. 

Staying  execution  for,  see  Execution,  2. 

COURTS. 

Creation, 

Order  creating,  as  ex  post  facto  law,  see  Conbtitutiowal  Law. 

1.  The  President  of  the  United  States,  in  authorizing  the  military  com- 

mander of  Porto  Rico  "by  indorsement,*'  on  April  14th,  1899,  to 
establish  a  provisional  United  States  court,  did  not  exceed  his  powen, 
and  such  court  was  legally  constituted.    Santiago  v.  Nogueras,  467. 

2.  After  the  declaration  of  peace  the  military  authorities  had  power,  until 

Congress  provided  a  civil  government  for  Porto  Rico,  to  create  new 
tribunals  and  provide  a  form  of  government  for  the  island,  and  their 
powers  were  not  restricted  to  mere  police  powers.    Id. 

Courts  of  record, 

3.  Municipal  courts  in  Porto  Rico  in  1800  and  1000  were  courts  of  record. 

Rios  de  Rubio  v.  Burset,  180. 

4.  The  municipal  courts  of  Porto  Rico  during  the  time  of  the  military  gov- 

ernment of  Porto  Rico  were  courts  of  record  within  the  provisions  of  f 
2165  of  the  Revised  Statutes  of  the  United  States,  and  as  such  had 
jurisdiction  to  accept  the  affidavit  and  oath  of  the  intention  of  an 
alien  to  become  a  citizen  of  the  United  States,  and  thus  to  initiate  the 
proceeding  by  which  such  alien  might  eventually  receive  final  nat- 
uralization papers  from  a  court  having  the  proper  jurisdiction  to 
issue  the  same.     Re  Bonnet  y  Jaspard,  70. 

Jurisdiction. 

Equity  powers  of  Federal  courts,  see  Equity,  6. 

Dismissal  of  cause  for  lack  of  diverse  citizenship,  see  Dismissal,  1. 

Institution  of  civil  suit  against  inhabitant  in  state  other  than  that  of  his 
residence,  see  Wbit  and  Pbogess,  1. 

6.  The  fact  that  the  general  order  creating  a  provisional  United  States 
court  in  Porto  Rico  specified  that  in  civil  matters  it  should  have  the 
jurisdiction  of  a  circuit  court  of  the  United  States  did  not  prohibit 
it  from  deciding  cases  in  which  an  amount  less  than  $2,000  was  Ib- 
Tolved;  nor  was  the  court  without  jurisdiction,  on  the  ground  of  t 
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lack  of  diversity  of  citizenship,  of  an  action  in  which  one  party  was 
a  Spaniard  and  the  others  not  citizens  of  a  state.  Santiago  v.. 
Nogueras,  467. 

Procedure. 

6.  Local  laws  have  no  binding  force  upon  United  States  courts  in  respect 

to  their  procedure  when  exercising  equity  or  admiralty  jurisdiction. 
Romeu  v.  Todd,  9. 

Retrial. 

7.  A  party  who  chooses  his  form  should  not  be  permitted  thereafter  to- 

retry  his  case  in  another  court  of  concurrent  jurisdiction.  Aguirre 
V.  Sobrinos  de  Ezquiaga,  139. 

CREDITORS'  BILL. 

Jurisdiction  of  district  court  to  entertain,  see  District  Court,  13. 
Parties  to,  see  Parties,  1. 

Rights  of  purchaser  as  affected  by  result  of  creditors'  suit,  see  Injunc- 
tion, 4. 

DAMAGES. 

Award  of,  in  suit  to  enjoin  nuisance,  see  Equity,  2. 
Averment  of  damages  implied  by  law,  see  Pi.KAuiNri,  3. 

1.  Damages  may  be  recovered  in  Federal  courts  for  injury  to  the  feelings, 

in  addition  to  actual  and  compensatory  damages.  Zuzuarregui  v. 
M.  Martinez  &  Co.  1. 

2.  Averments  to  the  effect  that,  by  reason  of  an  unlawful  combination  in 

restraint  of  trade,  plaintiff,  a  common  carrier,  lost  the  carriage  of  a 
large  amount  of  trade,  and  that  the  customers  of  plaintiff  would 
thereby  be  compelled  to  pay  an  increase  in  the  handling  of  freight, 
and,  for  that  reason,  would  not  ship  with  plaintiff,  are  not  allega- 
tions of  damages  too  remote  to  be  considered  under  the  anti-trust 
law.    Peck  Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co.  109. 

DEATH. 

Jurisdiction  of  district  court  of  action  for,  see  District  Court,  3. 
Suit  in  admiralty  to  recover  damages  for,  see  Admiralty,  1. 
Parent's  right  of  action  for  death  of  minor  employee,  see  Parent  and 
Chiu),  2. 


DEEDS. 

Action   for   inducing  conveyance  of   property   without  consideration, 
Gasb. 
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DEMUBBEB. 

See  PLBAonre,  9,  10. 

DESCENT. 

Right  of  natural  child  to  Inherit,  aeo  WnuB. 

Suit  for  partition  by  one  claiming  as  heir  of  Intestate,  see  Equttt,  4. 

Limitation  of  suit  for  partition  by  heirs  of  intestate,  see  LnciTATioir  or 

AcnoNS,  2. 
Notice  attributable  to  purchasers  from  heirs  of  intestate,  see  VsirooB  Am 

PUBCHAaEB,  2. 
Persons  declared  heirs  ab  intestato  of  another  cannot,  within  five  years 
thereafter,  dispose  of  the  real  estate  of  decedent,  except  subject  to 
the  claims  of  other  persons  claiming  also  to  be  heirs.    Sixto  ▼.  Mai- 
donado,  454. 

DISMISSAL. 

1.  A  motion  to  dismiss  a  cause  for  lack  of  diverse  citizenship  and  conse- 

quent want  of  jurisdiction  may  be  sustained  even  after  final  judg- 
ment.   Torres  v.  Fernandez  y  Perez,  367. 

2.  If  the  interests  of  the  defendants  in  judgment  are  several,  a  motion  ta 

dismiss  the  cause  for  lack  of  diverse  citizenship  and  consequent 
want  of  jurisdiction,  made  after  final  judgment,  will  be  sustained 
only  as  to  those  over  whom  the  court  had  no  jurisdiction.     Id. 

DISTRICT  COURT. 

Conclusiveness  in,  of  judgments  of  insular  courts,  see  Judgicejvt,  3. 
Power  to  stay  execution  for  costs  until  appeal  decided,  see  ExEODTioir,  2. 

Equity  and  admiralty  jurisdiction. 

Power  to  entertain  bill  of  review,  see  Review,  1. 

Power  of,  to  enjoin  judgments  of  local  courts,  see  Iif jttitctiow,  3. 

1.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rico, 

if  it  possesses  jurisdiction  on  other  grounds,  will,  in  cases  within 
the  principles  of  equity,  grant  relief,  notwithstanding  that,  by  the 
peculiar  construction  of  the  local  laws,  the  same  proceedings  could 
not  be  maintained  in  the  local  courts.  Luce  v.  Mullenhoff  ft 
Korber,  06. 

2.  The  provision  of  the  Porto  Rico  Code  of  Civil  Procedure,  §  1261,  that 

an  action  for  rescission  may  be  enforced  only  when  the  person  in- 
jured has  no  other  legal  remedy,  binds  only  the  local  courts,  and 
cannot  affect  the  chancery  jurisdiction  of  the  district  court  of  the 
district  of  Porto  Rico,  to  correct  a  record  in  the  registry  of  prop* 
erty.    Sixto  v.  Maldonado,  454. 


INDEX  545 

^  The  district  court  of  the  United  States  for  Porto  Rico  has  jurisdiction 
on  its  law  side  of  a  suit  in  personam  against  a  steamship  company  for 
injuries  caused  to  a  workman  engaged  in  lightering  freight  from  one 
of  its  steamers  anchored  in  a  harbor.  Lopez  y  Ros  v.  New  York  & 
P.  R.  S.  S.  Co.  395. 

Action  on  tort. 

4.  An  action  in  tort  is  not  included  within  the  terms  of  |  8  of  the  judiciary 

act  of  1875  (U.  S.  Rev.  Stat.  §  738),  and  cannot  be  maintained  in 
the  United  States  district  court  for  Porto  Rico  against  a  nonresident 
of  the  district,  on  substituted  service  by  attachment  of  property 
within  the  district    Ortiz  v.  Alcal&  del  Olmo,  95. 

Juriadictional  amount. 

5.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rico 

has  not  jurisdiction  of  a  suit  to  foreclose  a  mortgage  given  to  se- 
cure a  sum  sufficiently  large  to  bring  the  suit  within  the  jurisdic- 
tion of  the  court,  where  the  amount  due  thereon  when  the  bill  was 
filed  is  below  the  jurisdictional  amount.  Lineau  v.  Mari  Hermanos. 
104. 

Jurisdiction:  citizenship, 

6*  Under  the  act  of  Congress  of  March  2,  1001,  amending  the  organic  act 
of  Porto  Rico,  the  United  States  district  court  for  Porto  Rico  has 
jurisdiction  of  all  cases  in  which  either  party  is  a  citizen  of  an- 
other state.    Martinez  de  Hernandez  v.  Bertran  y  CasaQas,  4. 

7.  The  jurisdiction  of  the  United  States  district  court  for  Porto  Rico   (in 

cases  in  which  the  jurisdiction  is  predicated  on  the  diverse  citizen- 
ship of  the  parties)  does  not  include  cases  in  which  there  are  citi- 
zens of  Porto  Rico  on  both  sides  of  the  controversy.  Vallecillo  y 
Mandry  v.  Bertran,  46. 

8.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rico 

has  jurisdiction  of  a  case  on  the  ground  of  diverse  citizenship,  in 
which  Porto  Ricans  are  parties  defendant  only.  Luce  v.  Mullen- 
hofr  &  Korber,   56. 

9.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rico 

has  jurisdiction  of  an  action,  the  plaintiff  in  which  was  born  in 
Mexico,  of  Spanish  parents,  and  had  lived  in  Spain,  and  had  mar- 
ried a  Spaniard,  who,  in  1S9D,  made  the  declaration  of  Spanish 
citizenship  required  by  the  treaty  of  peace  between  the  United 
States  and  Spain  (art.  9),  which  certificate  of  citizenship  she  had 
repeatedly  renewed  since  his  death.    Rios  de  Rubio  v.  Burset,  180. 

10.  That  a  woman  who  was  a  Spanish  subject  married  a  Porto  Rican  dur- 

ing the  pendency  of  a  suit  instituted  by  her  in  the  district  court 
for  the  district  of  Porto  Rico  does  not  affect  the  jurisdiction  of  the 
court,  since  the  husband  is  a  nominal  party  only.  Rodriguez  y 
Pajalfl  V.  Argueso  y  Flores,  617. 
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11.  The  diversity  of    ntizenship  necessary  to  give  the  district  court  for 

the  district  of  Porto  Rico  jurisdiction  exists  in  a  suit  by  a  citizen 
of  Porto  Rico  against  a  partnership  organized  under  the  laws  of 
Porto  Rico,  whose  members  are  citizens  of  Spain.  Santana  v. 
Marquez  &  Co.  271. 

12.  A  partnership  organized  by  Spanish  citizens  under  the  laws  of  Porto 

Rico  is  neither  a  corporation  nor  such  a  joint-stock  association  thst 
the  jurisdiction  of  the  district  court  for  the  district  of  Porto  Rico 
can  be  predicated  upon  its  supposed  citizenship;  nor  has  such  s 
partnership  citizenship  for  jurisdictional  purposes,  whether  genersl 
or  "en  comandita."    Id. 

13.  The  district  court  for  the  district  of  Porto  Rico,  which   had  juris- 

diction of  the  main  action,  may  entertain  an  ancillary  proceeding  in 
aid  of  execution,  although  the  citizenship  of  the  parties  to  the  an- 
cillary proceeding  is  such  that  the  court  would  not  have  had  juris- 
diction over  them,  had  the  proceeding  been  in  the  nature  of  an 
original  suit.  Torrens  y  Bernard  v.  Perez  y  Fernandez,  350. 

/urisdiction  to  naturalize. 

U.  The  district  court  of  the  United  States  for  the  district  of  Porto  Rico 
has  jurisdiction  to  naturalize  aliens,  by  virtue  of  its  general  juris- 
diction as  a  district  court  with  circuit  court  powers  conferred  upon 
it  by  the  Congress  of  the  United  States.     Re  Bonnet  y  Jaspard,  70. 

15.  A  declaration  of  intention  to  become  a  citizen  of  the  United  Statea, 

sworn  to  before  a  judge  of  a  municipal  court  of  Porto  Rico  during 
the  period  of  the  military  government  of  Porto  Rico,  constitutes  a 
suflicient  declaration  of  intention  to  become  a  citizen  of  the  United 
States  to  give  the  district  court'  of  the  United  States  for  the  district 
of  Porto  Rico  jurisdiction,  upon  proper  proofs  being  presented  and 
after  the  lapse  of  time  required  by  law,  to  issue  final  naturalization 
papers  to  such  applicant.  Id. 

Military  reservation. 

16.  The  district  court  of  the  United  States  for  Porto  Rico  has  exclusive 

jurisdiction  of  offenses  committed  within  the  limits  of  militarj 
reservations  over  which  the'  United  States  government  was  given 
exclusive  jurisdiction  by  the  Legislature  of  Porto  Rico  by  act  passed 
on  February  IG,  1903.    United  States  v.  Hernandez,  81. 

Procedure. 

17.  The   district   court   of   the   United   States   for  the   district  of  Porto 

Rico  will  adapt  itself  "in  cases  other  than  of  equity  and  admiraLtf, 
to  the  local  procedure  and  practice  in  Porto  Rico."  Bias  v.  Fft- 
jardo  Development  Co.  152. 
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r>UTIES. 

On  wearing  apparel  for  family  use,  see  Admiralty,  2. 

Strict  construction  of  statute  prohibiting  smuggling,  see  Statutes,  1. 

1.  A  bottle  or  jug  containing  a  fraction  over  a  pint  of  wine  cannot  be  classi- 

fied as  a  quart  bottle  or  jug,  and  t^xed  as  such  at  the  rate  of  $2.50 
per  case  of  twenty-four  bottles  or  jugs.    Re  Causten's  Protest,  6K 

2.  Wine  imported  from  France  in  cases  containing  twenty-four  bottles  or 

jugs,  each  containing  less  than  a  quart,  but  more  than  a  pitit,  are, 
under  the  United  States  tariff,  and  provisions  of  the  reciprocity 
treaty  between  the  United  States  and  France,  subject  to  a  duty  of 
$1.25  per  case  and  5  cents  additional  for  each  pint  or  fraction 
thereof  in  said  C9se,  to  be  found  by  summing  up  the  excess  in  each 
bottle  or  jug;  and  the  same  rule  applies  to  cases  of  a  dozen  bottles 
or  jugs,  each  containing  a  little  more  or  less  than  a  quart  of  wine. 
Id. 
8.  Olives  packed  in  brine  in  kegs  containing  less  than  1  gallon  each  should, 
for  customs  tariff  purposes,  be  classified  under  f  264  of  the  tariiT 
act  of  1897  (30  Stat,  at  L.  171,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1G51),  and  duties  assessed  at  25  cents  per  gallon.  Be  Protest 
of  Sucesores  de  Lomba  y  Compafila,  64. 

EJECTMENT. 

1.  In  ejectment,  plaintiff  must  recover  on  the  strength  of  his  own  title 

Oins  V.  Maeso,  59. 

2.  It  is  error  to  charge  the  jury  in  an  ejectment  case,  that  the  defendant 

can  only  recover  by  proof  of  his  own  title,  or  by  proving  title  in  a 
stranger.     Id. 

ELECTRICITY. 

Franchise   to   create   electric  energy  by   water  power,   as   public   service 

franchise,  see  Emikent  Domain,  2. 
Condemnation  of  water  power  for  creation  of  electric  energy,  see  Eminknt 

Domain,  3. 

EMINENT  DOMAIN. 

Exercise  of  right  by  grantee  of  franchise,  see  ExECunvB  Council,  3. 
Lessee   necessary   party   to  proceeding  to  condemn   leased   premises,   see 

Pabties,  2,  3. 
Right  of  lessee  to  enjoin  the  taking  of  possession  until  payment  of  damages, 

see  Injunction,  2. 

Railuxiy, 

1.  Before  proceeding  to  take  possession  of  the  lands  for  a  right  of  way,  a 
railway  should  make  compensation  to  the  lessee  of  the  property  on 
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aoooimt  of  the  damaget  which  will  result  from  the  taking  of  tb» 
brnde,  or  a  proper  action  for  the  expropriation  of  such  lands  should 
be  brought  in  a  court  of  competent  jurisdiction,  to  which  action  the 
lessee  should  be  made  a  party.  Ckmipagnie  des  Sucreries  de  Puerto 
Rico  ¥.  Ponce  &  G.  R.  Ca  170. 

Water  power, 

2.  A  franchise  to  develop  a  water  power  and  thereby  create  electric  en- 

Atgy,  to  be  sold  to  the  government  at  rates  to  be  regulated  hj  the  gor- 
emment,  is  a  public-service  franchise,  and  the  grantee  thereof  can 
exercise  the  right  of  eminent  domain.  Arpin  ▼.  Porto  Rioo  Power 
A  L.  Co.  314. 

3.  The  insular  law  of  eminent  domain  (Porto  Rico  Session  Laws  1903,  p. 

60),  construed  in  conjunction  with  Sf  418  and  430  of  the  Civil 
Code,  declaring  the  use  of  waters  to  be  subject  to  the  law  of  eminent 
domain  for  reasons  of  public  utility,  contains  ample  authority, 
without  recourse  to  the  organic  law,  for  the  exercise  of  the  right  of 
eminent  domain  to  acquire  a  waterfall  for  the  purpose  of  generating 
electricity.     Id. 

EMPLOYERS'  LIABILITY  ACT. 
See  Masteb  and  SesviiNT,  2»  3. 

EQUITY. 

Equitable  relief  in  district  court,  see  District  Court,  1. 

IxMsal  procedure  not  binding  upon  United  States  courts  when  exercising 

equity  jurisdiction,  see  Coubts,  6. 
Annulment  in,  of  possessory  title  obtained  by  fraud,  see  PuEADmo,  2. 
'Filing  of  suit  in,  as  notice,  see  Lis  Pendens,  1. 
Allure  to  reply  as  admission  of  truth  of  bill,  see  Judgment,  1* 

Adequate  remedy  at  law, 

1.  A  contract  will  not  be  set  aside  as  unconscionable  unless  it  appears  to 

be  clearly  so,  nor  if  an  adequate  remedy  exists  at  law.  Esteves  v. 
Sucrerie  Central  Coloso  de  Puerto  Rico,  442. 

2.  A  court  of  equity  has  jurisdiction  to  examine  into  the  whole  question, 

with  a  view  to  enjoining  a  nuisance  and  affording  relief  in  the  way 
of  damages  in  the  same  suit,  when,  by  reason  of  the  circumstances^ 
a  suit  at  law  would  afford  inadequate  relief.  Wilson  ▼•  Arecibo, 
278. 

"Vfdtiplicity  of  suiia, 

3.  Uncertainty  as  to  the  effect  of  a  remedy  at  law,  and  the  certainty  of  a 

multiplicity  of  suits,  are  grounds  for  the  exercise  of  equitable  juris- 
diction.    Par^s  v.  J.  Reynes  A  Co.  402. 
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Correetion  of  record* 

4.  The  remedy  of  one  who  clafans  aa  heir  ah  intestaio  of  another,  mid  aAlof 

for  the  partition  or  sale  of  real  estate,  should  he  sought  in  the 
Federal  court  on  its  equity  side,  -where  the  correction  of  an  entiy 
on  the  books  of  the  registry  of  property  is  necessary.  Sixto  t. 
Maldonado,  454. 

Fraud. 

5.  In  cases  of  fraud,  the  provisions  of  local  laws  cannot  be  used  to  defeat 

or  limit  the  equity  powers  of  the  Federal  courts.  Luce  t.  Mulltt- 
hoff  ft  Korber,  66. 

6.  Fraud  in  the  procuring  of  a  possessory  title  is  sufficient,  of  itself,  to 

confer  jurisdiction  upon  a  court  of  equity.  Par^  ▼.  J.  Reynes  k 
Co,  402. 

Retaining  jurisdiction. 

7.  Equity,  having  obtained  jurisdiction  for  one  purpose,  will  retain  it 

for  all.    Fuster  v.  Cuello,  183. 

ESTOPPEL. 

Parties  are  estopped  from   denying  their   former  acts  and  declaratioiMi 

ParCs  V.  J.  Reynes  &  Co.  402. 
The  fact  that  a  beneficiaiy  accepted   from  an  alleged   trustee  sums  of 

money  purporting  to  be  paid  under  the  terms  of  the  trust  will  not 

estop  it  from  alleging  that  such  person  is  not  in  fact  such  trustee. 

Asociaci6n  de  Senoras  y.  Diana  y  Martinez,  369. 

EVIDENCE. 

Burden  of  proofs 

I.  In  a  suit  to  set  aside  aa  alleged  fraudulent  conveyance,  the  burden  is 
upon  complainant  to  show  his  right  to  subject  the  particular  prop- 
erty to  the  payment  of  his  debt,  by  a  preponderance  of  the  evidence, 
and  to  show  that  in  equity  it  belongs  to  his  debtor.  Quilichini  t. 
Agostini,  258. 

Presumptions. 

1t.  The  court  will  not  presume  that  a  landowner  was  cited  m  proceed- 

ings  for  a  possessory  title  when  all  the  facts  in  the  case  rebut  such 

a  presumption.    Par^s  v.  J.  Reynes  &  Co.  402. 

3.  Failure  of  a  party  to  produce  proof  in  its  control  produces  a  presump* 

tion  against  it.    Id. 

4.  All  presumptions  will  be  taken  against  an  alleged  fraudulent  grantor 

and  grantee  if  th^y  fail  to  testify  in  a  suit  brought  by  a  judgment 
creditor  of  the  grantor  to  set  aside  the  conveyance.  Quilidiini  V. 
Agostini,  258. 
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To  vary  writing. 

5:  Oiul 'Statements  made  before  a  written  eoAira<it  is  executed  cannot  be 

used  to  vary  the  terms  of  the  latter.     Erefio  t.  People  of  Porto 

Rico,    290. 

6.  The  circumstances  connected  with  the  giving  of  a  receipt  in  full  may 

be  proven  to  show  a  mistake,  if  one  there  was.    Id. 

Acts. 

7.  Acts  oh  the  part  of  one  claiming  to  be  a  trustee,  not  consistent  with 

the  trust  relation,  but  tending  to  defeat  its  purpose,  may  be  sho\vn 
by  the  beneficiary  in  a  proceeding  to  declare  the  trust  terminated. 
A80ciaci6ii  de  Seficras  v.  Diana  y  Martinez,  369. 

Weight. 

8.  When  the  bill  specifically  waives  an  answer  under  oath,  but  the  answer 

is  nevertheless  sworn  to,  two  witnesses,  or  one  and  corroborative  evi- 
dencfe,  are  not  necessary  to  overcome  the  allegations  of  the  latter. 
Sixto  V.  Maldonado,  464. 

EXCEPTIONS. 

To  master's  reiport,  see  Appeal  and  Ebbob. 

EXECUTION. 

Failure  to  satisfy  judgment  as  contempt,  see  Contempt,  1,  2. 
Right  of  maker  of  note  cited  in  supplementary  proceedings  to  file  bill  of 
interpleader,  see  Intebpleadeb,   1. 

1.  Under  the   Porto  Rican  statute  the  plaintiff  in  judgment  cannot  laJ^e 

the  body  of  defendant  in  execution;  nor  can  the  bondsmen  of  de- 
fendant be  compelled  to  pay  the  judgment  if  the  defendant  does  not 
absent  himself  after  judgment.    Rivera  v.  Cadierno,  366. 

Stay. 

2.  The  district  court  for  the  district  of  Porto  Rico  has  power  to  stay 
^  an  execution  for  costs  against  parties  who  have  not  perfected  an  ap- 
peal, until  an  appeal  can  be  heard  and  decided.     Rios  de  Rubio  v. 
Burset,  180. 

EXECUTIVE  COUNCIL. 

Li  The  executive  council  of  Porto  Rico  cannot,  by  taking  part  in  the  en- 
actment of  a  law,  devest  itself  of  the  powers  wliich  have  been  con- 

,   I       ferred  on  it  exclusively.    Arpin  v.  Porto  Rico  Power  &.  L.  Co.  314. 

2«  The  executive  council  of  Porto  Rico,  subject  to  approval  by  the  governor, 

.X  :.  has  the  exclusive  power  to  grant  franchises,  and  its  acts  in  that  par- 
ticular are  legislative  in  character.     Id. 
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S.  Tbe.  grant  to  the  executive  council  of  Porto  Rico  by  the  organic  act, 
of  the  power  to  grant  franchises,  carries  with  it,  as  a  necessary 
incident,  the  power  to  confer  upon  the  grantees  of  public-service 
franchises  the  right  of  eminent  domain.    Id. 

15XECUT0RS  AND  ADMINISTRATORS. 

Appointment  of  receiver  pending  determination  of  genuineness  or  validity 
of  will,  see  Receivers,  1. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  7,  8. 

FORFEITURE. 

Of  vessel  used  in  smuggling,  see  Admiralty,  2. 

FRANCHISES. 

Subject  to  congressional  control,  see  Corporations,  2. 

Orant  of  franchise  by  executive  council,  see  Executive  Council,  3. 

FRAUD. 

Relief  against,  in  Federal  court,  see  Equity,  5. 

In  foreclosure  proceedings  to  detriment  of  second  mortgagee,  see  Mort- 
gage, 4. 

In  procuring  possessory  title,  see  Equity,  6. 

Fraudulent  possessory  title  as  cloud  on  title,  see  Cloud  on  Title,  2. 

Acts  of  one  obtaining  possessory  title  by  fraud  as  binding  on  subsequent 
purchasers,  see  Vendor  and  Purchaser,  3. 

FRAUDULENT  CONVEYANCES. 

Burden  of  proof  in  suit  to  set  aside,  see  Evidence,  1. 

Presumption  against  fraudulent  grantor  or  grantee  failing  to  testify,  see 

Evidence,  4. 
A.  conveyance  made  by  a  solvent  grantor  several  years  before  the  filing 

of  the  bill  to  set  it  aside  will  be  upheld,  although  it  was  made 

without  the  payment  of  any  consideration,  and  to  a  concubine  of  the 

grantor.    Quilichini  v.  Agostini,  258. 

GUARANTY. 

Liability  of  assignor  of  mortgagor  as  guarantor,  see  Mortqaoe,  3. 

HABEAS  CORPUS. 

To  relieve  from  imprisonment  for  contempt,  see  Contekft,  2. 
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INFANTS. 


Suit  by  minor  employee  for  injury,  see  Mastrb  aitd  Sebvant,  9,  10. 
Right  of  action  by  parent  for  ixLjury  to  minor  child,  aee  Pabeitt  Am* 

Child,  1. 
Parent's   right  of   action   for   death  or  injury  of  minor  emploj«e,  see 

Pabent  and  Child,  2. 

INJUNCTION. 

Enjoining  nuisance,  see  Equitt,  2. 

Suit  to  enjoin  action  at  law,  see  Plbaoiitg,  10. 

Conspiracy, 

1.  Under  the  anti-trust  act  only  the  government  can  file  a  bill  to  enjoin 

acts  under  a  contract  in  violation  thereof.  Peck  Steamship  line 
V.  New  York  &  P.  R.  S.  S.  Co.  109. 

Eminent  domain. 

2.  In  an  action  brought  by  a  lessee  of  lands  sought  to  be  taken  by  meam 

of  forcible  expropriation  proceedings,  instituted  against  the  owner 
of  the  lands  and  to  wliich  the  lessee  has  not  been  made  a  party, 
it  is  proper  for  the  court  to  issue  a  restiiiining  order  to  prevent  the 
taking  of  possession  of  such  lands  until  compensation  has  been 
made  for  the  damages  to  be  caused  to  the  lessee  by  reason  of  such 
taking,  or  until  an  action  shall  be  instituted  in  the  proper  court 
by  the  party  claiming  the  right  of  expropriation,  and  to  which 
action  such  lessee  shall  be  a  party.  Compagnie  des  Sucreries  ▼. 
Ponce  &,  G.  R.  Co.  176. 

Judgment  or  decree. 

3.  The  United  States  district  court  for  Porto  Rico  has  no  jurisdiction  to 

enjoin  judgments  of  the  local  courts  in  cases  where  the  latter  have 
first,  properly  and  legally,  acquired  jurisdiction  of  the  subject- 
matter  and  of  the  parties.    Aguirre  v.  Sobrinos  de  Ezquiaga,  139. 

4.  The  rights  of  one  who,  pending  a  creditor's  bill  describing  specific  real 

property,  accepts  a  conveyance  of  the  premises  from  the  defendant^ 
who  has  the  apparent  title,  are  subject  to  the  result  of  the  creditor'a 
suit;  and,  if  the  complainant  obtains  a  decree,  the  purchaser 
pendente  lite  cannot  enjoin  its  execution.    Romeu  v.  Todd,  9. 

Lihel  and  slander, 

5.  An  injunction  will  not  lie  to  restrain  libelous  and  slanderous  acts  and 

statements,  since  there  is  an  adequate  remedy  at  law.  Puig  y 
Marquez  v.  Sagrera,  37. 

Sewers. 

0.  Although  the  remedy  by  injunction  does  not  lie  In  favor  of  a  dtiaen 
sull'ering  mere  inconvenience  and  incidental  injury  resulting  to 
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simply  from  the  adoption  of  a  plan  or  a  system  of  sewers,  yet,  where 
the  acts  complained  of  amount  to  an  actual  taking  of  his  property, 
or  a  direct  invasion  of  his  property  rights  without  just  compensa- 
tion or  due  process  of  law,  the  remedy  by  injunction  will  lie.  Wilson 
V.  Arecibo,  278. 

Strike. 

7.  It  is  well  settled  that  in  a  proper  case  a  court  of  equity  will  enjoin 

a  threatened  strike,  and  that  such  injunction  will  issue  in  any  case 
where  labor  organizations  shall  deliberately,  in  advance,  conspire 
and  combine  to  attack  property  of  employers,  by  combining  and 
agreeing  to  call  a  general  strike  for  the  enforcement  of  unjust  de- 
mands, under  conditions  which  must  necessarily  result  in  great  loss 
or  injury  to  employers.     Compagnies  des  Sucreries  v.  Iglesias,  10. 

8.  All  persons  in  Porto  Kico  have  a  perfect  right  to  affiliate  with,  organize, 

or  conduct  labor  unions,  so  long  as  the  same  are  conducted  in  a 
peaceful  or  proper  manner,  and  in  accordance  with  the  laws  of  the 
land;  but  a  court  of  equity  will  interfere  to  prevent  serious  injury 
to  private  rights  or  property  whenever  the  same  shall  be  seriously 
threatened,  whether  it  be  in  the  name  of  a  labor  strike  or  any  other 
manner.     Id. 

9.  Upon  a  verified  complaint  supported  by  proper  proof,  a  temporary  n - 

straining  order  will  issue  to  prevent  the  officers  and  members  of  ii 
labor  union,  and  all  persons  acting  under  the  authority  or  control 
of  such  union  or  its  officers,  from  in  any  wise  interfering  with  the 
peaceful  operation  of  the  business  of  an  individual  or  corporation, 
by  means  of  threats,  violence,  or  intimidation  of  any  kind;  also  from 
annoying  or  injuring  any  person,  from  entering  into  or  continuing 
in  the  employment  of  such  employer,  and  also  to  prevent  the  congre- 
gation of  striking  laborers  upon  or  in  the  immediate  vicinity  of  tliu 
employer's  premises,  in  a  violent,  threatening,  or  hostile  manner. 
Id. 

10.  "Picketing,"  which   has  been   defined   as  a  malicious   and   aggressive 

interference  of  strikers  with  the  business  of  employers,  is  illegal, 
and  will  be  enjoined  in  a  proper  case.    Id. 

Permanent  injunction. 

11..  A  restraining  order  will  be  made  permanent  where  a  decree  pro 
confesso  has  been  regularly  entered  and  confirmed  in  open  court, 
and  no  showing  has  been  made  of  a  meritorious  defense.    Id. 

INSULAR  COURTS. 

Power  of  district  court  to  enjoin  judgments  of,  see  Injunction,  8. 
CJondusiveness  in  district  court  of  judgments  of,  see  Judgment,  3. 
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INTEREST. 


1.  Compound  interest  cannot  be  charged  on  an  accounting   unless   stipor 

lated  for  by  the  parties.  New  Colonial  Co.  ▼.  CanovAnas  SSugar 
Factory,  195. 

2.  On  an  accounting  under  an  agreement  which  is  silent  as    to   interest 

on  certain  items,  the  creditor  has  a  right  to  simple  interest  there- 
on, less  such  payments  as  may  or  should  have  been  made  on  the 
principal  from  time  to  time.    Id. 

INTERPLEADER. 

Substituted  service  of  bill  of  interpleader,  see  Wnrr  a:7d  Pbocess,  2. 
Retention  of  money  paid  into  court  pending  decision  of  interpleader  suit, 
see  Monet  in  Court,  2. 

I.  The  maker  of  a  promissory  note,  who  has  been  cited  in  supplementary 
proceedings  against  the  original  payee,  and  has  paid  the  principal 
and  interest  into  court,  may  file  a  bill  of  interpleader  to  require 
payee  (who  is  the  judgment  debtor),  the  judgment  creditor,  and  an 
indorsee  of  the  note,  to  litigate  their  respective  rights.  Sixto  v. 
Sarria,   168. 

•2.  A  stay  will  be  ordered  of  an  Action  on  the  law  side  of  the  docket, 
brought  by  the  indorsee  of  a  note  against  the  maker,  to  recover  the 
principal  and  interest,  pending  the  decision  of  an  interpleader  suit 
instituted  after  the  maker  of  the  note  paid  the  amount  due  thereon 
into  court,  to  compel  the  indorsee  and  others  to  liti£;ate  their 
respective  rights.  Id. 

INTERVENTION. 

Payment  of  money  into  court  by  interveners  in  foreclosure  suit,  see  MoBT- 
GAGE,    1. 

JUDGMENT. 

Power  of  district  court  to  enjoin  judgments  of  local  courts,  see  In JUiro- 

TION,   3. 
Bill  to  review  decree  pro  confesao,  see  Review,  2,  6. 
Cause  may  be  dismissed  for  lack  of  diverse  citizenship  after  final  judgment* 

see  DisuissAL,  1,  2. 

Failure  to  answer. 

I.  The  matter  of  a  bill  in  equity  may  be  decreed  according  to  its  allega- 
tions, without  the  necessity  of  oral  proof  at  a  formal  hearing,  where 
defendant  makes  no  answer  to  the  bill.  Arroyo  y  Bonilla  ▼.  Arreae 
y  Zelaya,  27. 
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ColMeral  attach. 

2.  The  judgments  of  the  pTovisional  United  States  courts  in  Porto  lUco 

cannot  be  attacked  collaterally.     Santiago  v.  Nogueras,  467. 

Conclusiveness. 

3.  Issues   decided   between    the  same   parties   in   the   insular   courts   are 

res  judicata  in  so  far  as  the  United  States  district  court  for  Porto 
Rico  is  concerned.     Aguirre  v.  Sobrinos  de  Ezquiaga,  139. 

4.  The  summary  proceedings  for  the  foreclosure  of  mortgages,  provided  by 

the  mortgage  law  of  Porto  Rico,  are  not  conclitsive  as  to  the  riglits 
of  third  persons  with  relation  to  the  mortgaged  property;  and  there- 
fore an  adjudication  under  said  procedure  cannot  operate,  either  as 
an  estoppel  or  by  way  of  res  judicata,  to  defeat  an  action  brought  by 
a  holder  of  a  second  mortgage  to  secure  a  marshaling  of  assets. 
Bertran  y  Casafias  v.  MuUenhoff  &  Korber,  31. 

•Control  over  during  term. 

5.  During  the  term  at  which  the  decree  was  entered,  and  before  appeal 

perfected,  tlie  court  has  control  of  the  decree.  Uios  de  Rubio  v. 
Burset,  189. 

Setiitif  aside. 

•6.  The  court  will  consider  the  pleadings  and  course  of  a  suit  in  equity 
with  a  view  to  setting  aside  a  decree  pro  confesso,  entered  more  than 
five  months  before  the  ruling  on  the  motion.  Six  to  v.  Maldonado, 
353. 

liABOR  UNION. 

Power  of  equity  to  enjoin  threatened  strike,  see  Injunction,  7-9. 

LACHES. 

Failure  of  second  mortgagee  to  intervene  in  suit  to  foreclose  mortgage  as, 
see  Limitation  of  Actions,  3. 

LANDLORD  AND  TENANT. 

Lessee  necessary  party  to  proceeding  to  condemn  leased  premises,  see 
Eminent  Domain,  1 ;  Pabties,  2,  3. 

Right  of  tenant  to  enjoin  occupation  of  leased  premises  after  condemna- 
tion until  payment  of  damages,  see  Injunction,  2. 

LEGISLATURE. 

Even  the  legislative  assembly  cannot  authorize  a  municipality  to  erect 
or  maintain  a  nuisance,  and  if  a  nuisance  is  being  maintained  from 
which  the  complainant  is  suffering  special  injury,  his  right  of  action 
accrues.     Wilson  v.  Arecibo,  278. 
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LIBEL  AND  SLANDER. 

Injunction  to  restrain  libelous  and  slanderouB  acta,  see  iNJUircnosf,   &. 

LIEN. 

Waiver  of  lien  for  freight,  see  Carbiebs. 

Proof  of  waiver  of  lien  for  freight  charges,  see  Tbiai.,  2. 

LIMITATION  OF  ACTIONS. 

Limitation  of  suit  by  vinor  employee  for  alleged  injury,  see  Mastbi  ajid 
Sebvant,  10. 

1.  A  person  claiming  to  be  a  trustee  and  performing  acts  as  such  eaaa- 

not  plead  the  statute  of  limitations  against  the  beneficiary.  AbocI- 
aci6n  de  Sefloras  v.  Diana  y  Martinez,  3G9. 

2.  The  provisions  of  the  Code  of  Civ.  Proc.  of  Porto  Rico,  {  1206,  limiting 

actions  asking  for  the  rescission  of  contracts  to  four  years,  and  of 
SS  36  and  37  of  the  mortgage  law,  limiting  actions  to  set  aside 
fraudulent  conveyances  to  one  year,  have  no  application  to  an  ac* 
tion  for  partition  brought  by  a  person  claiming  as  heir  ah  intestato 
of  another,  although  such  an  action  may  involve  the  decision  of  the 
invalidity  of  a  conveyance  for  lack  of  a  consideration  and  a«  simu- 
lated.   Sixto  v.  Maldonado,  454. 

Laches. 

3.  The  court  will  not  sustain  the  defense  of  laches  to  a  bill  of  complaint  by 

holders  of  a  second  mortgage,  in  failing  to  intervene  in  an  action  to 
foreclose  the  prior  mortgage,  or  immediately  thereafter,  where  the 
bill  of  complaint  alleges,  and  by  the  demurrer  it  is  admitted,  tliat 
complainants  only  discovered  after  such  foreclosure  proceedings  the 
secret  written  agreement  between  the  mortgagor  and  the  bolder  of 
the  first  mortgage,  whereby  a  part  of  the  mortgaged  property 
should  be  acquired  by  the  first  mortgagee  in  the  foreclosure  proceed- 
ings, and  held  in  trust  for  the  mortgagor.  Bertron  y  CasaHas  ▼. 
Mullenhoff  &  Korber,  12. 

LIS  PENDENS. 

Right  of  purchaser  pendente  lite  to  enjoin  execution  of  decree,  see  Injtjwo- 
Tiox,  4. 

1.  The  filing  of  a  suit  in  equity  is  notice,  without  other  proceedings,  to 

all  persons  dealing  with  the  property  involved.  Will  v.  J.  Toma- 
bells  &  Co.  1C5. 

2.  One  who  buys  property  while  it  is  involved  in  litigation,  obtains  the 

title  subject  to  the  same  charges  as  affected  it  in  the  hands  of  the 
vendor.    Romeu  v.  Todd,  0. 
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BIARRIAOE. 

As  changing  eitizenship,  see  Aliens,  8. 

As  affecting  citizenship  of  party  to  action  in  district  coart»  see  Disnucr 
COUBT,  10. 

MARSHALING  ASSEXa 

Action  by  holder  of  second  mortgage  to  secure,  see  JuDaiiENT,  4. 

MASTER  AND  SERVANT. 

Freedom  of  contract. 

1.  A  laborer  must  be  always  free  to  accept  employment,  to  enter  into  em- 

ployment, and  to  cease  from  such  employment  at  any  time,  and 
under  any  circimastances  which  he  may  determine  for  himself,  free 
from  all  molestation,  intimidation,  or  threats  of  any  kind;  and  any 
employer  of  labor  has  the  same  reciprocal  right  to  the  protection  of 
the  court  to  employ  and  discharge  laborers,  and  to  operate  and 
manage  his  business  and  property,  without  interference  or  intim- 
idation from  any  outside  source.  Compagnies  des  Sucreries  v. 
Iglesias,  16. 

Employer tf  liability  act. 

2.  The  employers'  liability  act  of  March  1,  1902   (Porto  Rico),  is  an  ex- 

clusive remedy  in  cases  covered  by  it.  Diaz  v.  Fajurdo  Development 
Co.  162. 
t.  The  national  employers'  liability  act  (chap.  3073,  34  Stat,  at  L. 
232,  Seas.  Laws  59th  Ck>ngress)  is  constitutional  in  Porto  Rico,  and 
locally  applicable,  and  supersedes  the  employers'  liability  act  of 
Porto  Rico  (P.  R.  Rev.  Stat.  §§  322-333)  so  far  as  it  conflicts  with 
it    Cortejo  v.  American  R.  Co.  389. 

Master^s  duty  or  liability. 

4.  The  employer  must  furnish  appliances  that  are  reasonably  safe.    Diaz 

y.  Fajardo  Development  Co.  152. 
<C.  An  employee  injured  in  trying  to  escape  from  a  dangerous  position 

in  which  he  was  placed  by  the  master  can  recover.     Id. 

Assumption  of  risk. 

6.  An  employee  assumes  the  ordinary  risks  of  his  employment,  but  not 

against  defects  of  which  he  knew  nothing.     Id. 

Fcllotc  servant. 

7.  Under  the  Porto  Rican  employers'  liability  act  of  March  1,  1902,  the 

employer  is  liable  in  damages  for  the  pure  negligence  of  a  fellow 
servant  of  an  injured  employee.     Id. 
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8.  The  provisions  of  the  Civil  Code  of  Porto  Rico  (fiS  1803,  1804),  that 

one  injured  by  the  negligent  act  of  a  person  or  of  an  employee  may 
recover  damages  therefor,  do  not  apply  to  a  case  of  an  employee  in- 
jured  by  the  carelessness  of  a  fellow  servant.    Id. 

Suit  by  minor. 

Right  of  parent  to  sue  for  injury  to  minor  employee,  see  Parent  akd 
Child,  2. 

9.  A  minor  employee  may  sue  his  employer  by  his  next  friend,  at  any  time 

before  majority,  or  by  himself  on  attaining  that  age,  to  recover 
damages  for  personal  injuries  sustained  in  the  course  of  his  em- 
ployment.   Cortejo  V.  American  R.  Co.  380. 

10.  The  notice  of  an  alleged  injury  to  an  employee,  required  by  P.  R.  Rev. 

Stat.  S  327,  to  be  furnished  to  the  employer,  cannot  be  required  of 
a  minor,  nor  does  the  limitation  of  six  months  apply  to  such  cases. 
Id. 

MILITARY    AUTHORITIES. 
Establishment  of  courts  by,  see  Coubts,  2. 

MILITARY  RESERVATIONS. 

Jurisdiction  of  district  court  of  offenses  committed  witliin,  see  Disnttcr 
Court,   16. 

MISTAKE. 

I'roof   of   circumstances    under    which   receipt   was   given   to    show,    see 
Evidence,  6. 

MONEY  IN  COURT. 

Deposit  in  court  by  interveners  in  foreclosure  suit,  see  Mortoage,   1. 
Bill  of  interpleader  by  nsaker  of  note  who  lias  paid  sum  due  into  court, 

see  Interpleader,  1,  2. 
Substituted  iservice  of  bill  of  interpleader  to  litigate  right  to  fnnda  in 

court,  see  Writ  and  Process,  2. 

1.  Money  improperly  in  the  registry  of  the  court  by  virtue  of  an  inter- 

locutory order  in  supplementary  proceedings  will  be  returned  to  the 
party  who  paid  it  in.    Sixto  v.  Sarria,  43. 

2.  Pending  the  decision  of  an  interpleader  suit  instituted  to  require  the 

payee  and  indorsee  of  a  note  and  a  judgment  creditor  of  the 
former  to  litigate  their  respective  rights  to  the  amount  of  the  note, 
which  had  been  paid  into  court  by  the  maker,  the  court  will  retain 
a  suflicient  sum  to  satisfy  the  claim  of  the  judgment  creditor,  and 
will  direct  the  surplus  to  be  paid  to  the  indorsee  of  the  note.  Sixto 
V.  Sarria,  168. 
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M0RT6AGBL 

Jurisdiction  of  district  court  of  suit  to  foreclose,  see  Distetct  Coubt,  6. 

Failure  of  second  mortgagee  to  intervene  in  suit  to  foreclose  prior  mortgage 

as  laches,  see  Limitation  of  Actions,  3. 
Bight  of  mortgagor  to  set  off  damages  in  foreclosure  suit,  see  Set-Off. 
Conclusiveness  of  foreclosure  proceedings,  see  Judgment,  4. 

1.  Interveners  in  an  action  to  foreclose  a  mortgage,  who  contend  that 

the  plaintiff  held  the  mortgaged  property  as  their  trustee,  and  as 
such  was  without  right  to  purchase  and  foreclose  the  mortgage  in 
suit,  will  not  be  required  to  deposit  in  court  the  amount  which  plain- 
tiff paid  for  the  mortgage,  since  an  accounting  between  the  parties 
might  show  that  nothing  was  due  from  the  interveners  to  the  plain- 
tiff on  account  of  such  sum  paid  by  him.  New  Ck)lonial  Co.  v. 
Canovanas  Sugar  Factory,  195. 

Assignment. 

2.  An  assignor  of  an  interest  in  a  mortgage  who  does  not  make  himself 

liable  for  the  solvency  of  his  debtor  is  not  liable  to  the  assignee, 
as  an  indorser  or  otherwise.     Gonzalez  v.  Irizarry  y  Balleste,  100. 

3.  An  assignee  of  an  interest  in  a  mortgage,  who  alleges  that  the  trans- 

fer was  intended  as  a  guaranty,  is  not  entitled  to  recover  from  th(y 
assignor  the  sum  which  the  assignment  was  given  to  secure,  where 
it  does  not  appear  what  disposition,  if  any,  has  been  made  of  the 
mortgage.     Id. 

Fraudulent  foreclosure. 

4.  A  bill  of  complaint  which  alleges  that  owners  of  real  estate  and  the 

holders  of  the  first  mortgage  therein  had  entered  into  a  secret  agree- 
ment whereby  the  owners  were  to  permit  foreclosure  proceedings  to- 
be  carried  through  without  objection,  in  consideration  of  which  the 
mortgagee  should  secure  the  title  to  the  property  covered  by  the 
mortgage,  and  hold  the  title  to  a  portion  of  the  property  in  trust 
for  the  original  owner,  states  a  good  cause  of  action  on  behalf  of 
the  owner  of  a  second  mortgage,  the  registry  of  whose  mortgage  has 
been  canceled  as  the  result  of  such  foreclosure  proceedings.  Bertran 
y  CasaHas  v.  Mullenhoff  &  Korber,  12. 

SaU.  ,     ^ 

6.  That  a  mortgagee  mistook  his  remedy  to  foreclose  a  mortgage,  and  at- 
tached and  sold  other  property  than  that  mortgaged,  does  not  give 
the  mortgagor  a  right  to  an  action  at  Uw  for  damages,  where  the 
mortgagee  did  not  act  maliciously  or  without  probable  cause.  Fuster 
V.  Cuello,  183. 
6  The  provision  of  the  Civil  Code  of  Porto  Rico,  $  1803,  giving  a  right  of 
action  for  an  injury  caused  by  the  negligent  act  or  omission  of  an- 
other, does  not  apply  to  the  act  of  a  mortgagee  who  attached  and 
sold  other  property  than  that  mortgaged,  but  did  not  act  ma- 
liciously or  without  probable  cause.  Id. 
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MUNICIPAL  CORPORATIONS. 

Power  of  legislature  to  anthorize  municipal  corporation  to  erect  or  main- 
tain nuisance,  see  LBGisiATCmB. 

I.  At  least  since  the  passage  of  the  municipal  act  of  February  Hth,  1006, 
a  municipality  of  Porto  Rico  may  sue  and  be  sued  in  all  manner  of 
legal  proceedings.    Wilson  ▼.  Arecibo,  278. 

NEGLIGENCE. 

Jurisdiction   of  district  court  of   action   for   death   by   n^ligen'ce^    see 

DiSTBICT  COUBT,   3. 

Sale  of  property  other  than  that  mort^fTed,  see  Mobtgagr,  6. 
Of  attorney,  as  ground  for  filing  bill  of  review,  see  Review,  6. 


NEW  TRIAL. 

1.  A  verdict  and  judgment  will  be  set  aside  and  a  new  trial  granted  when 

the  charge  fails  to  define  to  the  jury  the  issues  in  the  case.  Oins 
▼.  Maeso,  69. 

2.  The  granting  or  refusal  of  a  new  trial  may  be  conditioned  on  a  reduc- 

tion of  the  verdict  in  accordance  with  admitted  facts  disclosed  on 
the  argument.     Zuzuarregui  v.  M.  Martinez  &  Co.  1. 

\h  An  a^'erment  that  ex  parte  affidavits  submitted  in  support  of  a  motion 
for  a  new  trial  could  not  be  obtained  by  due  diligence  before  or  at 
the  trial  is  not  sufficient  to  make  them  admissible,  where  all  the 
affiants  were  present  in  the  district  when  the  case  was  tried,  and 
no  reason  is  given  why,  with  due  diligence,  their  attendance  could 
not  have  been  secured.    Id. 

4.  A  motion  for  a  new  trial,  filed  during  the  term  at  which  the  judgment 
was  rendered,  may,  by  order,  be  carried  over  to  the  succeeding  term 
for  argument  and  decision.     Oins  v.  Maeso,  59. 


NOTICE. 

Of  extent  of  official  authority,  see  Officers. 

Necessity  of  notice  of  alleged  injury  to  minor  employee,  see  Masteb  AKD 
Servant,  10. 


NUISANCES. 

Power  of  legislature  to  erect  or  maintain,  see  Legislatdbx. 
Injunction  to  restrain,  see  Equitt,  .2;  Injunction,  6. 
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OFFICERS. 

Individuals  as  well  as  courts  must  take  notice  of  the  extent  of  author- 
ity conferred  by  law  upon  persons  acting  in  an  official  capacity. 
Ereilo  v.  People  of  Porto  Rico,  290. 

OLIVES. 

Duty  upon,  see  Duties,  3. 

PARENT  AND  CHILD. 

Right  of  natural  child  to  inherit,  see  Wills. 

1.  ITie  right  of  action  for  an  injury  to  a  minor  child,  given  to  parents 

by  the  Code  of  Civil  Procedure  of  Porto  Rico,  §  60,  is  <Mily  the  or- 
dinary one  reserved  to  the  minor  in  any  case.  Cortejo  ▼.  American 
R.  Co.  389. 

2.  The  employers'  liability  act  of  Porto  Rico  (P.  R.  Rev.  Stat.  §§  322-333) 

was,  until  the  act  of  the  69th  Congress  (chap.  3073,  p.  232,  Sess. 
Laws)  went  into  effect,  an  exclusive  remedy,  and  gave  no  right  of 
action  to  a  parent  of  an  injured  child  unless  death  ensued.  Id. 

PARTIES. 

Citizenship  of,  and  consequent  jurisdiction  of  district  court  as  affected  by 
marriage,    see   District   Court,    10. 

1,  A  bill  in  aid  of  execution,  although  ancillary  to  the  main  case,  should 

include  the  parties  to  whom  the  defendant  in  judgment  claims  to 
have  sold.    Torrens  y  Bernai'd  v.  Perez  y  Fernandez,  350. 

2.  It  is  not  necessary  that  a  lease  should  have  boen  registered  in  order 

to  protect  the  right  of  the  lessee  to  be  made  a  party  to  an  action 
for  the  forcible  expropriation  of  any  portion  of  the  premises  cov- 
ered by  such  lease.  Compagnie  des  Sucreries  v.  Ponce  &  G.  R.  Co. 
176. 

Necessary  parties, 

8.  A  lessee  in  the  open  and  visible  possession  of  real  estate  is  a  necessary 

party  to  an  action  for  the  forcible  expropriation  of  any  portion  of 

the  premises  covered  by  such  lease.    Id. 
4.  Persons  through  whom  title  to  land  has  passed,  but  having  no  present 

interest  therein,  and  who  are  not  to  be  affected  by  the  decree,  are 

not  necessary  parties.     Sixto  v.  Maldonado,  464. 

PARTITION. 

Suit  for,  by  one  claiming  as  heir  of  intestate,  see  Equitt,  4. 
Limitation  of  suit  for  partition  by  heirs  of  intestate,  see  Limitation  or 
AcTiows,  2. 
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PARTNERSHIP. 

Xyivenity  of  citizensliip  in  suit  againat,  see  District  Court,  11,  12. 

1.  By  the  Codes  of  Porto  Rico  in  force  before  the  year  1902,  the  registry 

of  special  ventures,  or  partnerships  by  private  agreement  betveea 
merchants,  is  not  a  prerequisite  to  the  validity  of  such  agreements, 
but  remains  optional  with  the  contracting  parties.  Armstrong 
▼.  Alvarado,  33. 

2.  A  partner  charged  with  the  liquidation  of  the  affairs  of  an  expired  part- 

nership has  authority  to  sell  any  of  the  remaining  assets  of  said 
partnership.    Id. 

3.  In  a  suit  for  an  accounting  between  partners  associated  under  a  verbs) 

contract  of  partnership,  in  which  respondent  claims  that  the  capital 
for  the  enterprise  was  to  be  furnished  by  the  complainant^  and  that 
he  was  not  to  be  liable  for  any  losses,  save  out  of  the  profits,  but 
tliat  he  furnished  a  large  amount  of  money  for  which  he  was  to  be 
allowed  interest,  it  will  be  decreed  that  the  partners  bad  equal 
rights,  and  were  to  furnish  equal  capital,  and  ought  equally  to  share 
the  pr(^ts  and  losses,  where  the  evidence  is  conflicting,  and  it  ap- 
pears that  respondent  made  alterations  in  the  firm  books,  and 
charged  up  unnecessary  expenses,  and  fraudulently  transferred  the 
partnership  business  and  property  to  his  brother,  who  was  without 
means,  in  consideration  of  notes.    Walcott  v.  Hanaford,  444. 

PERPETUITIES. 

A  devise  of  real  estate  to  one  in  trust  for  life,  with  power  to  name  a 
trustee  to  succeed  him,  and  so  ad  infinitum,  on  condition  that  a 
charitable  institution  shall  receive  annually  one  half  of  the  income 
from  the  property,  the  other  half  to  the  trustee  for  his  services,  does 
not  constitute  a  perpetuity,  and  is  not  contrary  to  law,  if  there 
is  no  prohibition  against  the  sale  of  the  property.  Asociacidn  de 
Sefioras  v.  Diana  y  Martinez,  369. 

PICKETING. 

Injunction  against,  see  Injunction,  10. 

PLEADING. 

Weight  of  testimony  as  opposed  to  sworn  bill,  see  Evidknce,  8. 

Uncertainty, 

Allegations  of  mismanagement  in  stockholder's  action  for  appointment  of 
receiver,  see  Receivers,  2. 

1.  Averments  in  a  pleading  which  are  ambiguous  and  indefinite  will  be 
ordered  replaced  by  more  particular,  specific,  and  relevant  aver- 
ments.   Martinez  de  Hernandez  v.  Bertran  y  Casafias,  4. 
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Multifariou9nes8. 

£.  An  action  to  annul  a  possessory  title  for  fraud,  to  correct  or  cancel  the 
entries  on  the  books  of  the  registrar  of  property,  to  recover  the 
land,  and  for  an  accounting,  is  not  multifarious,  and  may  be 
brought  on  the  equity  side  of  the  docket.  Par^  y.  J.  Reynes  &  Ca 
402. 

What  mu8t  he  pleaded. 

Averment  of  title  in  action  to  remove  cloud,  see  Cloud  on  Title,  1. 

3.  Damages   implied   by   law   from   wrongful   acts  need  not  be  specially 

averred.    Zuzuarregui  v.  M.  Martinez  &  Co.  1. 

4.  The  contract  evidencing  an  alleged  unlawful  combination  need  not  be 

set  cut  in  the  ccmplaint  in  hao  verba,  in  a  suit  for  damages 
brought  under  the  antitrust  act  Peck  Steamship  Line  v.  New 
York  &  P.  R.  S.  S.  Co.  109. 

Waiver. 

5.  In  an  equity  suit,  where  the  question  of  complainant's  want  of  capacity 

to  sue  is  not  raised  by  plea  or  demurrer,  such  objection  is  waived 
and  cannot  be  raised  by  the  answer.  Armstrong  v.  Alvarado,  33. 

Sufficiency;  demurrer. 

0.  A  complaint  which  alleges  an  unlawful  combination  between  two  com- 
mon carriers,  one  alleged  to  be  engaged  in  trade  Iwiween  Porto 
Rico  and  a  state  of  the  Union,  is  sufficient  as  against  both  de- 
fendants. Peck  Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co. 
100. 

7.  Where  a  plea  to  a  bill  in  equity  is  set  down  for  argument  as  to  its  suffi- 
ciency, all  allegations  of  fact  material  to  the  issue  made  in  the  bill 
and  not  denied  by  the  plea  are  to  be  taken  as  true  for  the  purposes 
of  such  hearing.    Guilbe  v.  Gallart,  6. 

S,  A  demurrer  to  a  bill  charging  fraud  and  conspiracy  will  not  be  sus- 
tained on  the  ground  of  want  of  equity  when  it  appears  that  the 
proceeding  is  directed  at  the  parties,  and  not  at  judgment  and  de- 
crees already  entered  by  the  insular  courts.  Luce  v.  Mullenhoff 
&  Korber,  66. 

9.  Ify  upon  a  careful  reading  of  the  complaint,  the  court  is  convinced  that 

it  cannot  intelligently  pass  upon  the  issues  between  the  parties 
without  having  all  the  facts  before  it,  it  will  enter  an  order  over- 
ruling the  demurrer,  reserving  all  questions  of  jurisdiction.  Wilson 
V.  Arecibo,  278. 

10.  A  demurrer  to  a  bill  filed  to  enjoin  an  action  at  law,  brought  to  re- 

cover on  a  contract,  will  be  held  in  abeyance  until  the  action  at  law 
is  disposed  of,  where  it  is  alleged  in  the  bill  that  the  plaintiff  in 
the  law  action  has  failed  to  make  certain  payments  provided  for  by 
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the  contract,  In  order  to  coerce  the  defendant  in  the  law  aetioil,  lM 
is  the  complainant  in  the  bill,  Into  paying  the  aeeonnt.  Estefet  T. 
fiuererie  Central  Coloao  de  Puerto  Rioo,  442. 

POOR. 

The  provisions  of  the  Porto  Rico  Civil  Code,  f  $  212  to  221,  defining  wM 
relatives  and  dependents  certain  persons  shall  be  required  to  sup- 
port, only  apply  to  actions  between  the  persons  therein  meBtioBed. 
Gortejo  v.  American  R.  Co.  380. 

PORTO  RICO. 

General  acts  of  Congress  applicable  to,  see  Statutes,  2. 
Anti-trust  law  applicable  to,  see  Conspiract,  1. 
As  territory  of  the  United  States,  see  Terbitobies. 

POSSESSORY  TITLE. 

See  Ad^ebse  Possession;  Attachicent. 

Fraud  in  procuring,  see  Equity,  6. 

Annulment  in  equity  of  possessory  title  obtained  by  fraud,  see  "PhBADUi^ 

2. 
Fraudulent  possessory  title  as  cloud  on  title,  see  Cloud  on  Tttlx,  2. 
Presumption  of  citation  of  landowner  in  proceeding  for,  see  Evidencb,  2. 
Acts  of  one  obtaining  possessory  title  by  fraud  as  binding  on  mibaequent 

purchasers,  see  Vendor  and  Purchaser,  3. 

PRESIDENT. 

Creation  of  provisional  court  by,  see  Courts,  1. 
Approval  of  public  franchises  by,  see  Corporations,  2 

PRESTOIPTIONS. 

Against  party  failing  to  produce  proof,  see  Evidence,  3, 
Against  fraudulent  grantor  or  grantee  failing  to  testify.  Me 

PROVISIONAL  COURT. 
Jurisdictional  amount,  see  Courts,  6. 

RAILROADS. 

Acquisition  of  right  of  way,  see  Eminent  Domain,  1. 
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REAL  PROPERTY. 

Action  for  conveyance  of,  without  consideration,  see  Case. 

Correction  of  record  in  registry  of  property  by  district  court,  see  Dis- 

TBICT   COUBT,  2. 

Cautionary  notice  on  books  of  registrar  as  notice  to  subsequent  purchasers, 
see  Vendob  and  Pubchaseb,  4. 

RECEIPT. 

Proof  of  circumstances  under  which  it  was  given,  see  Evidence,  6. 

RECEIVERS. 

Appointment  of,  in  stockholder's  action,  see  Cobpobations,  3. 

1.  In  a  suit  in  et^uity  attacking  the  genuineness  and  validity  of  a  will  un< 

der  which  certain  executors  are  claiming  to  act,  where  upon  an 
application  for  the  appointment  of  a  receiver,  it  is  shown  that 
such  executors  are  allowed  by  the  local  laws  to  qualify  without  the 
giving  of  any  bond,  and  that  two  such  executors  are  insolvent,  while 
the  third  has  only  property  much  less  in  value  than  the  nldney  and 
disposable  property  which  has,  or  shortly  will,  come  into  the  cus- 
tody of  the  executors,  a  receiver  should  be  appointed  to  take  charge 
of  the  testate  estate  pending  the  judicial  determination  of  the 
genuineness  or  validity  of  the  alleged  will.  Antongiorgi  y  Fren- 
ceschi  V.  Gandia,  35. 

2.  Charges  of  mismanagement  made  against  corporate  officers  on  an  ap- 

plication by  stockholders  for  a  receiver  must  point  out  in  what 
manner  the  wrong  is  being  done,  and  for  this  general  terms  are  not 
suQicient.     Wilson  v.  Central  Altagracia,  429. 

REGISTRY. 

Of  partnership  agreement  as  affecting  validity,  see  Pabtnebsiiip,  1. 

REVIEW. 

1.  The  United  States  court  will  not  entertain  a  bill  of  review  as  to  mat- 
ters litigated  in  the  insular  courts.  Aguirre  v.  Sobrinos  de  Ez- 
quiaga,  139. 

%,  Upon  a  proper  showing  of  merits  the  court  will  allow  defendant  in  a 
decree  pro  confeeao,  after  two  years,  to  file  a  bill  of  review,  and  will 
set  aside  the  decree.     Soravilla  v.  I^ra,  514. 

J.  In  order  to  authorize  the  filing  of  a  bill  of  review,  it  must  contain 
allegations  showing  either  error  of  law  apparent  on  the  face  of  the 
record  of  the  suit  in  which  final  decree  was  rendered,  or  newly  dis- 
covered evidence  shown  not  to  have  been  obtainable  by  due  diligence 
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before  the  entry  of  the  final  decree.  The  allegation  of  matten 
clearly  within  the  knowledge  of  the  complaining  party  before  racb 
final  entry  is  not  aufilcient.  Arroyo  y  BoniUa  ▼.  Arrese  y  Zaiaya, 
27. 

4.  An  alleged  discrepancy  between  the  record  as  entered  and  signed  by  the 
court  and  dockets  or  other  memoranda  kept  in  the  clerk's  oOiee 
cannot  be  made  the  basis  of  a  bill  of  review,  but  the  record  proper 
as  signed  by  the  judge  ia  conclusive.     Id. 

6.  A  petition  for  leave  to  file  a  bill  of  review  must  be  denied  when  the 
time  for  taking  an  appeal  from  tlie  decree  sought  to  be  reviewed 
has  expired,  although  the  petition  was  filed  before  the  expiration  of 
such  period,  and  the  bill  of  review  tendered  to  the  court,  where 
the  application  remained  pending  without  action  until  the  time 
for  taking  an  appeal  had  passed.     Id. 

6.  Negligence  of  attorney  and  the  confusion  following  American  occupation 
of  Porto  Rico  may  be  considered  upon  an  application  for  leave  to 
file  a  bill  for  the  review  of  a  decree  pro  confesso,  Soravilla  t.  Lara, 
614. 


SCHOOLS. 

1.  The  commissioner  of  education  is  the  only  oflldal  with  power  to  vaiy 

the  terms  of  a  written  contract  to  build  a  schoolhouse.     Erefio  v. 
People  of  Porto  Rico,  290. 

2.  It  will  be  preanmed  that  alterations  and  changes  in  the  plans  of  a 

aeboolhouse  were  to  be  made  without  increased  cost,  in  the  absence 
of  any  agreement  as  to  their  value  and  cost.    Id. 


SET-OFF. 

1.  An  unliquidated  demand  growing  out  of  a  transaction  concerning  which 

a  contract  has  been  made  between  the  parties  can  be  set  off  against 
an  action  on  the  contract.  Esteves  v.  Sucrerie  Central  Coloao  de 
Puerto  Rico,  442. 

2.  In  a  suit  to  foreclose  a  mortgage,  the  mortgagor  may  offset  against 

his  debt  damages  sustained  by  reason  of  the  loss  of  other  property 
than  that  mortgaged,  taken  and  sold  under  an  attachment  by  the 
mortgagee,  who  had  mistaken  his  remedy.    Fuster  v.  Cuello,  183. 

SEWERS. 

Enjoining  nuisance  arising  from  adoption  of  sewerage  system,  see  Ihjumo- 
TION,  6. 
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STATUTES. 

1.  The  provision  of  U.  S.  Rev.  Stat  §  3095,  U.  S.  Oomp.  Stat.  1001,  p. 

2025,  prohibiting  the  smuggling  of  dutiable  merchandise  into  the 
United  States,  and  prescribing  the  punishment  tlierefor,  is  penal 
and  must  be  strictly  construed.  United  States  v.  The  Joven  Nau- 
lina,.  29.  , 

2.  By  effect  of  the  9th  article  of  the  treaty  of  peace  between  the  United 

States  and  Spain,  and  SS  8  and  14  of  the  organic  law  of  Porto  Rico 
(31  Stat,  at  L.  77,  chap.  191 ),  all  the  general  acts  of  Congress,  wheth- 
er applying  to  the  "territories"  or  to  the  "territory"  of  the  United 
States,  are  applicable  to  Porto  Rico,  when  not  locally  inapplicable. 
Peck  Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co.  109. 

STAY. 

Of  action  pending  decision  of  interpleader  suit,  see  Iivtebfleader,  2. 

STRIKE. 

Power  of  equity  to  enjoin  threatened  strike,  see  Injunction,  7-0. 

SUPPLEMENTARY  PROCEEDINGS. 

Failure  to  satisfy  judgment  as  contempt,  see  Contempt,  2. 

TERRITORIES. 

1.  Porto  Rico  is  substantially  a  territory  of  the  United  States.     Fleek 
Steamship  Line  v.  New  York  &  P.  R.  S.  S.  Co.  109. 

TORTS. 

Action  on,  in  district  court,  see  Distbtct  Coubt,  4. 

Sale  of  property  other  than  that  mortgaged,  see  Mobtqaqe,  fi 

TRIAL. 

1.  A  court  trying  a  case  without  the  intervention  of  a  jury  need  not  Und 

'  in  accordance  with  the  uncontradicted  testimony  of  the  witnesses  if 
that  testimony  is  improbable,  unreasonable,  or  by  interested  wit- 
nesses.   Diaz  V.  Fajardo  Development  Co.  152. 

2.  Whether  or  not  a  lien  for  freight  charges  has  been  waived  by  the  ship- 

owner is  a  question  of  fact,  to  be  shown  by  proof  as  to  the  intention 
of  the  parties.  Healy  v.  219,399  Feet  of  Dressed  Yellow  Pine  Lum- 
ber, 399. 


588  INDEX 

TRUSTS. 

Estoppel  of  benefteiarj  to  deny  tnuteeship,  see  Estoppcl. 

iltghfc  of  trustee  to  plead  statute  of  limitations  against  beneficfary,  see 
LiuiTATfoN  or  Actions,  1. 

Proof  of  «cts  of  trustee  to  defeat  purpose  of  trust,  see  Evidc!9CR,  7. 

1.  A  testator  has  power  to  engraft  conditions  on  a  trust  for  the  benefit  of 
a  charitable  institution  and  to  provide  that  failure  on  the  part  of 
the  trustee  to  perform  them  shall  terminate  the  trust,  and  such 
eonditions  may  lie  self -opera  ting.  AsociaciOn  de  Sefioras  v.  Diana 
y  Martinez,  309. 

ft.  A  trustee  empowered  to  designate  his  substitute  trustee  immediately  on 
taking  possession  of  tlie  estate  cannot  designate  a  minor,  and  pro- 
vide tliat  during  liis  minority  his  curator  shall  act  for  him,  but  such 
an  appointment  is  void  and  will  terminate  the  trust,  and  the  bene- 
ficiary  will  become  ipso  facto  the  absolute  owner  of  the  estate,  where 
the  will  creating  the  trust  provides  therefor  upon  the  contingency 
that  ''the  condition  of  substitution  is  not  complied  with  opportune^ 
ly."     Id. 

3.  A  company  to  which  shares  of  stock  in  another  company,  formed  to  hold 

and  Ofjerate  a  sugar  estete  for  twenty  years,  are  transferred  as  se- 
curity for  an  indebtedness,  is  a  trustee  of  the  property  for  the  bene- 
fit of  the  persons  transferring  the  stock,  and  their  heirs,  subject  to 
the  indebtedness  secured;  and  a  company  which  succeeds  to  its  rights 
and  duties  is  likewise  a  trustee.  New  Colonial  Co.  y.  Canovanas 
Sugar  Factory,  195. 

4.  A  company  holding,  as  security  for  a  debt,  the  stock  of  another  com^ 

pany,  organized  to  operate  for  twenty  years  a  sugar  estate,  is  a 
trustee  for  tho  benefit  of  the  debtors  and  their  heirs,  subject  to  the 
indebtedness  secured,  and  is  not  entitled  to  purchase  and  foreclose, 
for  ite  own  benefit,  an  outetanding  mortgage  upon  the  property; 
but,  if  it  had  such  right,  it  must  be  considered  as  extinguished  by 
an  agreement  to  continue  the  operation  of  the  sugar  estate  as  there- 
tofore, after  the  expiration  of  the  twenty  years.     Id. 

VENDOR  AND  PURCHASER. 

Diflpositiott  by  heirs  of  ancestor's  real  estate,  see  DescsNT  Aim  Distbibu- 

TION, 

Title  aoquirod  by  purchaser  pendente  litet  see  Lis  Pendens,  2. 
Right  of  purchaser  pendente  lite  to  enjoin  execution  of  decree,  see  Injunc- 
tion, 

I.  Purchasers  having  prior  actual  notice  of  facte  adverse  to  the  title  of 
their  grantor  are  not  innocent  purchasers  without  notice.  Par^ 
V.  J.  Reynes  &  Co.  402. 
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%  A  purchaser  from  the  heirs  of  an  intestate^  vithm  Hve  years  from  the 
time  they  are  declared  such/  takes  with  notice,  and  this  wiiliout  re- 
gard to  the  good  faith  of  the  transaction.    Sixto  v.  Maldonado,  464. 

8.  Subsequent  purcliasers  claimii^  under  one  who  obtained  a  possessory 
title  by  fraud  arc  bound  by  his  acts.    Par^s  v.  J.  Reynes  &  Co.  402. 

4.  A  cautionary  notice  on  the  books  of  the  registrar  of  property  i§  nMfee 
to  subsequent  purchasers^  although  canceled  of  record,  if  the  a^t 
of  cancelation  has  been  appealed  from  and  is  subsequently  held 
void..    Sixto  V.  MaldonadO/  454.  , 

.  » 
WAIVER. 

Of  objection  of  want  of  capacity  to  sue,  see  Pleadik<^,  5. 

WATERS. 

Development  ^f   water    power   as   public-service   franciiise,   see  Eminent 

Domain,  2. 
Condemnation  of  water  power  for  creation  of  electric  energy,  see  Emineut 

Domain,  3. 

1.  Under  the  Spanish  law  of  waters  of  1879   (extended  to  Porto  Rico  in 

1886)  Spain  was  the  owner  of  the  beds  (and  th^  appUrtenanl 
rights)  of  non-navigable  streams  in  Porto  Rico,  which  rights 
passed  to  the  United  States  by  cession  from  that  country,  ana, 
latc^r,'  to  the  people  of  Porto  Rico  by  the  act  of  Congress  of  <ful^ 
1st,  1002  (32  Stat,  at  L.  731,  chap.  1383).  Arpin  v.  Porto  Rico 
Power  &  L.  Co.  314. 

2.  The  prerogatives  of  the  Crown  of  Spain  regarding  the  iise  of  iitnd  and 

water,  referred  to  in  the  Spanish  law  of  watersf  of  187^,  S  218, 
ceased  at  the  time  of  the  Session  of  Porto  Rico  to  the  Unii<*dl  States. 
Id. 

8.  The  Spanish  law  of  waters,  §  218,  providing  for  the  authorized  nati  Ht 
water  power,  is  not  in  force  in  Porto  Rico  to  the  exten6  of  <oiti> 
ferring  exclusive  privileges  on  riparian  o>vner8,  and  general  military 
orders  Nos.  1  and  103  cannot  be  construed  as  granting  any  such 
exclusive  privileges^  nor  as  giving  the  section  any  vitality  In  that 
i«gard. .  Id,  ' 

4.  One  who  acquired  a  prerogative  or  franchise  entitling^  hint  tl^  lise  the 
waters  of  a  river  for  the  generation  of  electric  power  before  the 
cession  of  Porto  Rico  to  the  United  States,  and  who  has  not  been 
granted  any  such  right  by  the  new  sovereign  since,  cannot  exercise 
it.    Id. 

6.  The  provision  of  U.  S.  Rev.  Stat.  §  2476,  U.  S.  Comp.  Stat.  1901,  p.  1667» 
that  navigable  rivers  upon  public  lands  shall  remain  public  high- 
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jn,yn,  and  that  the  itream  and  bed  of  mm-naTlgable  wftter  eonraet 
sltall  be  common  to  the  owners  of  the  opposite  banks,  refers  to  the 
territory  occupied  as  public  lands  at  the  time  of  its  passage,  and 
does  not  apply  to  Porto  Rico.     Id. 

WILLS. 

Appointment  of  receiver  pending  determination  of  genuineness  or  Talidity 
of  will,  see  Receivebs,  1. 

Validity  of  conditions  as  to  termination  of  trust,  see  Tbusts,  1. 

Provision  that  trustee  may  name  successors,  as  constituting  perpetuity, 
see  Pebpetuities. 

Validity  of  designation  of  minor  as  trustee,  see  Trusts,  2. 

Under  the  laws  in  force  in  Porto  Rico  in  the  year  1878,  when  the  ancestor 
under  whom  both  parties  claim  died,  recognized  natural  childreo 
bad  no  right  of  inheritance  by  force  of  law;  and  a  testator  could 
devise  all  his  property  to  a  relative  in  a  collateral  line  within  tbe 
fourth  degree.    Guiibe  ▼.  Gallart,  G. 

WINE. 

Duty  upon,  see  Duties,  1,  2. 

WRIT  AND  PROCESS. 

1.  The  process  act  of  1872,  |  916  of  the  Revised  Statutes  of  the  United 

States  (U.  S.  Gomp.  Stat.  1901,  p.  684),  did  not  enlarge  the  powers 
eonferred  upon  Federal  courts  by  {  739,  forbidding  the  institution 
of  a  civil  suit,  not  local  in  its  nature,  against  an  inhabitant  of  the 
United  States,  by  original  process,  in  any  other  state  than  that  of 
which  he  is  an  inhabitant,  or  in  which  he  is  found  at  the  time  of 
ser\'ing  the  writ     Ortiz  v.  Alcalft  Del  Olmo,  95. 

Substituted  service. 

2.  Substituted  service  on  a  nonresident  defendant  against  whom  the  court 

has  directed  a  bill  of  interpleader  to  be  filed,  requiring  him  to  liti- 
gate his  right  to  the  proceeds  of  a  note  paid  into  court,  may  he 
made  by  service  upon  his  attorney  at  law  in  another  case  in  the 
same  court,  brought  to  enforce  the  collection  of  the  note.  Sizto  v. 
8arria»  168. 
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